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ERRATUM. 

Page 107, 1 . 4. from the holtom in the margin, for defendunt read flaiHtiff\ and i^T. 3. from 
the bottom, for bim read tht dejendant. 


CASES 



CASE 


S 


ARGUED AND DETERMINED 


fSo^. 


IN THE 


Court of KING’S BENCH^ 


fn 


Trinity Terra, 


In the Forty-third Year of the Reign of Georg 1 k" 1 WI| 


tuiikAny , 

' vf-.v • ’ 




Meux and Others, qui tam, againjl Howeix 
and Atlee. 

'^niS was an action on the ftatute 13 EViis,, c, 5. 

wherein the declaration dated, that the defendants 
of their malice, fraud, covin, and collufion, on the loth 
of '^j’nne 1802, at, &c. were parties to a certain feigned, 
cove nous, and fraudulent fuit agalnd one J. Norton^ in 
which a certain feigned, covenous, and fraudulent judg¬ 
ment againd him, to which the defendants were alfo 

certain b ok debts due to fuch creditor and his agent, the debtor confefled judgment to th* 
defendant, another creditor, fur a large n uuinal fum, with a defeazance that execution Oiould 
only iflue for fuch an amount as woniJ cover the debt of the defendant, and all the other cre¬ 
ditors amongll whom a rateable ailliibntion was to be made: held, that fuch judgment 
contclfed, being lu fadl made bona tide, and upon good cjnlidrratlou, avas not covenous or fraudu¬ 
lent within the flat. 13 Ehx. c. 5., although its eftedt might be to delay or hinder fuch fiitt- 
mentioned creditor from recovering the whole amount of his demands. Neither could it be faid 
to delay or binder at all his rccovetin.', the n nt due to him, and for which he had difiraiiied, 
lucli diflrefs having a legal priority. But it feems that the p? ulty given by the third clau.e </f 
the llatutc attaches as well upon a co»enou!. judgment as upon a covenous though the latitt 
alone b^ ii.imed in that paitot the claufe, 

VoL. IV, B 


Afsnifajr, 
June 131 !^ 


After a creditor 
had dillraincd 
for rent the gooU 
of his debtor, 
who was alfo 
under engage¬ 
ment with the 
creditois’ agent 
lor the file of hit 
goods, for the 
purpofe of dif. 
charging the 
rent, and alfo 


parties. 
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parties, was figned and entered of record in B. R. as of 
Eqfler term, 42 Geo, 3.; by which faid judgment the de¬ 
fendants feignedly, covenoufly, and fraudulently recovered 
againfl the faid A. as well a fuppofed debt of 800/i. 
as alfo 63 j. damages, &c. to the purpofe and intent to 
delay, hinder, and defraud the plaintiffs of their juft debt, 
the plaintiffs then being creditors of the faid J. iV. for a 
dibt of 176/. &c.; which faid feigned, covenous, and 
fraudulent judgment, the defendants being parties and 
privies to, and knowing of the fame, afterwards, on 
12th June 1802, at, &c. did wittingly and willingly put 
in ufc, avow, maintain, and defend as true, fimple, bona 
fide, an^ upon good confideration, contrary to the form of 
**lWl^lhrtute, &c.} by reafon w'hereof an a£lion hath ac¬ 
crued to the plaintifis, they being the parties aggrieved, 
Bec,, to demand 803 /. 3 x., being fo much contained in 
the faid feigned, covenous, and fraudulent judgment, &c. 
riea, nil debet. 

f\i the trial before Lord Ellenborough C. J. at the fittings 
after laft Hilary term, at Wtjlminjliry the plaintiff reco¬ 
vered a verdi£t upon the firft count of the declaration 
above ftated; and upon a rule nid obtained in the laft 
term for fetting afide the verdict {a) and entering a non- 
fuit, or arrefting the judgment, which ftood over till now, 
the following fa«ns appeared. 

The plaintiffs were brewers, and landlords of a public 
lioufe tenanted by J. Horton^ who was indebted to them 
92/. IPX. for three years* rent in arrear, and alfo 116/. for 

(d) The gTounJi on which the verdi£l -jns at fiift impeached were, that 
the judgment confefled by I\'crion was not under the circumAancesJVaudultnt 
within the meaning of the ftatutc 1 j E/ls:. c 5- j or if it were, that the ver- 
didl ought to have been taken on anothci count for the 5C0/., the amount of 
the defeazance. But on fhewing caufe, the argument and the judgment 
turned foWy on the finl ground. 


180J. 


Mtux qui tarn 
againfl 

Howsni. 


5 


beer 



IN THE t'oRTT-THIRD YeAR OF GEORGE III. 

• 

beer fuppUed to him by the plaintiffs. On the jith of 
May 1802 the plaintiffs diffrained for the 92/. los. rent 
in arrear, and an agent was put in poffeffion of the goods 
diffrained on the premifes, but no fale was made, Norton 
applying to them for time to fettle his affairs, and agree> 
ing that the plaintiffs* agent {hould continue in poffeffion^ 
of the diffrefs in the mean time. Prior to the fending in 
the diffrefs Norton was arrefted by the defendants, who 
were diffillers, for 42/., for which he had at firff given 
bail, but on the 12th of May was rendered in difcharge 
of his bail. On the 19th of May Norton having agreed 
to difpofe of his buGnefs to one J. 1 ^., while the plain¬ 
tiffs* diffrefs ffill continued, entered into ah agreement in 
writing with the plaintiffs* agent Deady^ whereby he re- 
queffed him to let J, W* into poffeffion of his {Nortott*s) 
houfe for 30/. good-will, and to fell by appraifement ail 
the goods, Gxtures, and ffock in tra^le on the prcmifes to 
y, 1V» before the 24th of May^ and after fuch fettlement 
Deady was to pay all the rent, taxes, expences, and the book 
debt due to Mtux and Co., and another debt to him, 
(Z)Wy,) and another to his brother; the overplus to be 
returned to Norton^ S(c. In conff-quence of this authority 
Deady procured the goods, See. to be appraifed, and the 
grofs amount was 236/. yx. 3^/., out of which certain de- 
duiffions were to be made for taxes, expences, 8cc, The 
defendants being apprifed by Norton of thefe circum- 
ffances, on the 25th of May^ while the plaintiffs* agent 
was ffill in poffeffion under the diffrefs, the defendant 
^tlee told Norton that he fiiould be very forry that Deady 
(hould run away with the whole of the property, and that 
if he {Norton) would confent to fign an inftrument, he 
would give him his difcharge immediately. What the 
inftrument was NcrioJi did not know tiil he had figned 


3 

1803. 


Meux qui tarn 
ag^ainji 
HoWkLL. 
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1803. 


Weux qtti um 

afJin/1 
JHoWJil Lt 


it •, bjit j^t/ee propcftd that it Ihould be for the benefit of 
tlie creditors in general. Norton did not himfelf confuk 
any of his creditors* of whom he had feveral, but left 
that to jitlee. Norton^ however, fwore that he did not 
fign the infirument for the purpofe of defeating the plain¬ 
tiffs’ diftrefs} and at the time of the trial he was ftill ni 
cuilody at the fuit of the defendants. This inflrument, 
whiciv was prepared by Mr. IVild^ the attorney for the 
defendants, was a warrant of attorney to confefs judgment 
for 800/., with a defea2ancc that execution ihould ifluc 
to levy 500/., (which the defendants* attorney computed 
to be the probable amount of the debts,) and that with 
the produce of the fale an equal diftribution fhould be 
made amongft all the creditors. Under this power judg¬ 
ment was entered up on the loth of Jxtiey and execution 
iffued on the 12th, when all the goods were fold for about 
IC4/., and no part of the money was paid to the plaintiffs 
either on account of their diftrefs for the rent, tn refpeft 
of which the plaintiffs* agent w^s ftiil on the premifes, 
with Norton*s confent, or for their book debt: but a tender 
was made to the plaintiffs as for the rent, (but lefs than 
the two years* rent,) which they would not receive. The 
defendants had not previoufly confulted any of the other 

creditors of Norton ; but jttUfy in anfwer to one ot*thena 

% 

W’ho afterwards called upon him, fiid, that he meant to 
divicif the money equally amongft the creditors as foon 
as he could procure a lift of them. On the part of the 
defendants, Mr. IFild their attorney fwore, that the iu- 
llru£lions he received from tliem w'as merely to take fuch 
mcafures as the occafipn required toeffe£l an equal diflri- 
bution of Norton's property amongfl all his creditors, 
leaving the particular mode of doing it to him {Wild ); in 
confequence of which he prepared the warrant of attorney 


on 
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on which the judgment in queilion was entered up. 
The defeazance was taken for 500/., confldering that to 
be about the amount of Nortoh*s debts altogether. It was 
left to the jury to conHder wliether the defendants were 
privy to the a£fual judgment and execution, founded 
upon the powc' of attorney prepared by Wi/tl their agent, 
or merely to the general objedl of obtaining poiTcnion of 
the property to provent the plaintiffs from fatisfying their 
demand in prejudice to the general creditors. The jury 
found, that the defendants were privy to the means ufed 
as well as to the general obje£l, and found a verdi£l for 
the plaintiffs for 803/. 3/. 

Erjkine, Garrow, and Lazues, (hewed caufe againft the 
rule. The penalty accrues within the ftatute 13 Eliz. 
c. 5.(a), upon the mere ligning of the fraudulent judg¬ 
ment, 

(d) Th: Aat. 13 Elm. e. 5. ** for avoiding fttigneJ, covenous, and 
<( fraudulent fci.ifinents,gifts, grants, a'ien itiona, conveyances, bonds, fuits, 
** jungmeits, ai'd execu’Ions, as well i>f lands, dec. as of goods, Sec ; which 
fcufl'ments, &c. have been deviled of malice, fraud, covin, colluAon, or 
xt guile, to the end, purpofe, and intent to delay, binder, or defraud creditors 
and oibeis of their juA and lawful anions, fuits, debts, accounts, damages. 
Sec. not only to the let or hindrance of the due courfe and execution of 
** law and juflice, but alfu to the overthrow of all true and plain dealing, Src.’* 
declares and enacts,/, z. ** that all and every feoffment, &c. and all and 
<« every bond, fuit, judgment, and execution, to or for any intent or purpofe 
<r bef >re declared and cxprelfed, fhall be from henceforth deemed and taken 
<< (only as again A that perfon or per Tons, his or their heirs, executors. See, 
«< whnfe aAioHs, fuits, debts, account*, damages, &c. by fuch guileful, cove* 
<> nous, orfrai.daleot devices and praflices as is afurefaid are, fball, or might 
** be in anywife ditluibed, hindered, delayed, or defrauded) to be utterly void 
** and of none eifefA, any pretence, colour, feigned conliJeration, exprefiing 
of ufe, or any other matter or thing to the contrary notwithAanding.'* 
And by / 3 '* Ail and every the parties to fuch feigned, covenous, or fraudu- 
lent feoffment. Sec. bonds, fuits, judgments, executions, and other things 

Bj « before 


1803. 


Mevx <;]ui ratn 

UgSlKfl 

OWXLt. 
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1803. 


Meux qui tam 

agjtffl 

IloWELLi 


ment, though it (hould not have been fuccefsful in delay¬ 
ing or defrauding a creditor, and the ftatutc avoids it if 
obtained to the end to delay creditors. And though the lat¬ 
ter part of the third claufc creating the penalty only 
refers in terms to “ fo much money as (hall be contained 
« in any fuch covenous and feigned hond^' dropping the 
other words, ** fuits, judgments, and executions,” coupled 
with the word “ bond” in the former part of the claufe ; 
yet the word bond is there put only, for brevity fake, as an 
inftance of the fraudulent inftruments and a£l:s before 
enumerated in the antecedent part, all of which muft, 
from the neceflary condruftion of the claufe, and the rea- 
fon of the (latute, be intended to be included, as if the 
word “ bond” were followed by an “ &c.” And all the 
words occur again in the fubfequent part of the claufe, 
where the penalty is dldributed, one moiety to the infor¬ 
mer, the other to the party grieved by fuch feigned 
“ bonds, fuits, judgments, and executions.” The datute 
has alfo the word privy as well as party i and it was faid 
at the trial, that a man might be a party to a fraudulent 
judgment without being privy to it, as if he were made a 
party without his knowledge: but if an authority be given 
to an attorney to cffe£l a particular purpofe for another. 


teforc cxprelTed, and being frvoy and knowing of the fame, which thall 
wittingly and willingly pul in ure, avow, nnaintain, juflify, or defend the 
** fame as true, /iinple, and done, had, or made bona fide and upon goed con- 
« fideraiioii, or ihall a'.ien any the lands, goods, &c. ihall incur the penalty 
and forfeiture of one year’s value ot the faid lands, &c. and the whole 
*( vjiue of the faid goods. and alfo fo much money as (hall be contained 
« in any fuch covenous and feigned bond, the one moiety to the queen, Sec, 
** the other to the party or parties grieved by fuch feigned and fraudulent 
• « ftoffatient, &c. bonds, fulti, judgments, executions, &c.; and alfo being 
« thereof lawfully convided, (hall fuSer imprifonment fur one holt year 
without bail or mampiisc." 


that 
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1803. 

Miux qu! Uat 
agatrji 
IiuW£i.L» 


Laftly, the covenous nature of the judgment was evidenced * 
by the amount of the fum for which it was taken, viz. 
800/., with a defeazance to levy 500/., fo much exceed¬ 
ing the defendants* own debt, which was only 42/., and 
for which alone they were authorifed to take a judgment 
by confefTion, and fue out execution thereon. And that 
is not explained by faying that it was dpne for the purpofe 
of {haring the infolvent’s effe£ls nmongfl all the creditors; 
for there was no previous afTent of the creditors to take the 
defendants as their paymaders in the didribution, nor had 
they any knowledge of the fa£I. The »ovenous intent 
was further evidenced by the defendants* fllll holding 
Norton in cudody at their fuit in the original a£lion for 
their own debt. It alfo appeared tliat the judgment was 
exprefsly obtained for the purpofe of defeating the plain¬ 
tiffs’ didrefs for rent, and the agreem''nt with Norton for 
diCcharging their book debt. {^Laiursr.ce J. liow could 

D 4 ihs 


that other is bou^ by any a£I of his attorney in effefling 
that purpofe, it^eing within the fcope of his authority. 
£Lord Ellenborough C. J. It was left by the defendants 
to the diferetion of their attorney in what way to a 4 l fo as 
to fecure their lawful claim: and though they might be 
anfwerable civillter for what was done by him under that 
authority, yet I thought that the defendants mud have 
had knowledge of the means ufed in order to fubje£li 
them to a penalty, within the words of the datute.] At 
any rate, the jury having found that the defendants were 
privy to the means ufed, the verdi^l concludes that fadt. 
Then here not only the debt and account of the plaintiff?, 
but the dyirefs which gave them podedion of the thing it- 
felf out of which fatisfaclion was to be made to them, was 
delayed and hindered by the fraudulent judgment and 
execution which were obtained for that exprefs purpofe. 
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1803. the diftrefs, which was in firft, be defend by the fubfe< 
quent judgment and execution ? EvenVtherc had been 

MEUxquitam r 1 1 11 f -11 

no diitrefs, the landlord was entitled by the ftatutc (<i) to 
HoWiLL. ^ year’s rent in arrear, which muft have been paid by the 
flieriirwhet. lie levied under the judgment.] [Lord Ellen-’ 
borough. I'hc pl.untiti's were ftill in j‘ifleflion under the 
diftrefs when the iherili'entered, and had not fold under 
it. Non conftat but that the fherifF has the rent in his 
hands ftill. It did not appear at the trial how this fa£l: 
was. If then the diftrefs were regular, the plaintilFs were 
not delayed in point of la’w by the judgment and execu¬ 
tion, though they may luve been delayed infatl by their 
voluntarily withdrawing themfelves from the diftrefs 
\vhich they held at the time. The queftipn may however 
be open to them to contend In refpedi of their claim for 
the book debt.] The ftatute has the word account: and 
here the fettling of their account has been defeated by the 
defendants’ judgment and execution, and the diftrefs for 
the rent at lead delayed in fa£i. The objeef of the fta¬ 
tute was to attach on fraud, and to extend prote£fion even 
to creditors who had not fued out procefs againft their 
debtors before fuch covenous judgments. But here the 
plaintiffs’ agent had authority from Norton to fell his 
goods for the book debt as well as for the rent in arrear. 
It is no anfwer to fay that the plaintiffs may come in with 
the other 01 editors pari paffu \ for except in cafes of 
bankruptcy every creditor has a right to obtain a prefe¬ 
rence if he can ; and here the judgment and execution 
obtained by the defendants is in effefb to operate as a 
(commiffion of bankrupt fued out by their^fole authority, 
who thereby cqrve for themfelves out of the debtor’s 


(«») 8 jfnn c. 14* / Ii 


effc^ls 
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in piejudke of another creditor who had obtained 
a legal preferep^PI This therefore is not like the cafe of 
Holbird V. Anderfm (n), where a debtor being fued to judg¬ 
ment by A. a creditor, voluntarily confeiTcd judgment to 
another creditor for the amount of his debt, who there¬ 
upon entered immediately and levied before A*% execu¬ 
tion ; which preference was holdcn good, and not within 
the Hat. 13 Eli%. c. 5. That was no more than a race for 
priority between two creditors, to one of whom it was 
competent for the debtor to give a preference. [Law¬ 
rence J. May not a perfon indebted to fcveral, without 
the imputation of fraud, confefs a judgment to a truHee 
to enable him to take all his property for the benefit of 
all his creditors equally ? Does not a court of equity a£t 
ppon the fime principle in the diftribution of alTets ? 
And why flmuld there be a previous confent of the celtuy 
que trulls, if they confent afterwards?] It would be 
fraudulent within the ftatute of Eli-z^aheth^ if done with 
intent to defeat a particular creditor who had obtained a 
priority. [Le Binnc^. Then the plaintiffs mufl contend 
that it is fraudulent for a perfon, not the objefl of the 
bankrupt laws, to make the fame provifion voluntarily for 
the benefit of all his creditors, which the law compels to 
be done in tlie cafe of a bankrupt trader.] It might have 
been dirterent if this had arifen from the voluntary a£f of 
the debtor himfrlf; or if the defendants had procured the 
judgment with the confent of the other creditors, intending 
to include the plaintiffs*, but the fa£f was not even known 
to the other creditors, nor was there any fchedule of them, 
nor were the defendants declaied to be truftces j fo that 
but for this difpute*they might have retained to themfelves 


(“*) S "Tirm Ref ), *35. 


the 


1803. 
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agai^ 
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the whole fruits of the judgment and^^ution, and the 
infertion of the trufl: was merely for th^^rpofe of cover¬ 
ing the defign of defeating the plaintilFs* priority for their 
6wn benefit. It is a common replication to a plea by exe¬ 
cutors of a judgment recovered, which is unfatisfied, that 
judgment was acknowledged by the executors for a larger 
fum than was due to the party ; and it would not be com¬ 
petent to rejoin that the tellator owed fo much more to 
other creditors, and that the judgment was confefTed to 
fecure thofe debts as well. [^Lawrence J. Why may not 
fuch a plea {late that the teidator was indebted to A. B, 
and C. in fo much refpe£lively, and that the judgment was 
acknowledged to A. in trufl to fecure all their debts ?] 
Here there was no authority from the otlier creditors, nor 
communication with them, which put it at lead in the 
power of the defendants to difowii the truft. In Cadogan 
V. Kennctt (ii). Lord Mansfield fays, that the flat. 13 ii 7 /z. 
cannot receive too liberal a conflru£lion in fuppreffion of 
fraud againft creditors. The Legiflature, by giving the 
penalty to the party grieved, whofe debt is even dtlnyed, 
meant to prevent the very attempt to defraud ; for even at 
common law, every proceeding with Intent to defeat or 
delay creditors in general is fraudulent and void : and 
here the jury by their verdifl have found that the plain- 
tilTs were parlies grieved. 

Gibbs and Holroyd in fupport of the rule. The argu¬ 
ment, fo far as it relates to the diftrefs, has already re¬ 
ceived an anfwer from the Court. 'I'he defendants’ exe¬ 
cution could not countervail or delay the plaintiffs* diflrefs, 
which was in before. The rclinquifiiment of puflelfion, 
therefore, under the dlflrefs, was the voluntary a£l of 
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the pUintifFs* ag^. The defendants could not authorize 
the IheritF to refill the diftrefs; and it docs not appear 
but that the (hcrifF has retained in his hands fufficient to 
anfwer it. Then as to the agreement between Norton 
and Deadyt whereby the former gave Deady authority to 
fell his efFe£ls, that at moft could only make Deady a pur- 
chafer of the goods, and could not transfer any property 
in them to the plaintiffs. The queftion, then, arifes 
folely as the plaintiffs were fimple contrail creditors of 
Norton^ before any fuit commenced, at the time of the 
defendants* judgment and execution, whether the plain¬ 
tiffs have been delayed by this proceeding ? The flatute 
13 Eliz, mufl be conflriied flri£lly, not only as it inflidls a 
penalty, but as it alfo fubjedls the offender to imprifon- 
ment. The judgment muft be fraudulent in faSt, in 
order to bring the party obtaining it within the penalty ; 
for the flatute does not merely fiy that the punifhment 
(hall attach if the judgment dial I have the efl'e£l of de¬ 
feating or delaying other creditors, but generally if it be 
fraudulent. The fa<Sls are, that while Nori^ was in 
cuflody at the fuit of the defendants, the plaintiffs, by 
their agent Deady, procured him to enter into an agree¬ 
ment, whereby he firfl flipulated for the payment of the 
plaintiffs’ debt, then for the debt of Deady himfelf, and 
afterwards for another debt to Deady*s brother. This 
was an endeavour to overreach the defendants, who, on 
their part, were only clefirous of fliaring Norton*s effeOs 
in common with all his other creditors, ainl who there¬ 
upon obtained the warrant of attorney, &c. for that pur- 
pofe. Nothing, therefore, could be more fair and honefl 
than their object; and it being admitted that they might 
Icg.illy have fecured their own debt in this manner, a 


1803. 


Mbux, qui Unif 


Howbll, 


fortiori it could not be fraudulent to fecure only an equal 

flure 
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Miivx. qul tarn, 
agmnfi 
IIOWELJ.. 


fliarc to themfclvcs with the other cre^ors: the lofs, if 
any, was to thcmfelves, Norton Jiimfelf proved that the 
obje£l was to divide the efFe^ls fairly ; and one of the 
creditors, who came to inquire, was informed that a 
divifion would be made as foon as the amount of the 
debts could be afcertaincd; which is fuflicient to (hew 
that the tranf«»£tion was not fecret and collufive. In 
Eflwich V. Ca'illaud (a), Ld. Kenyon fays, it is neither ille¬ 
gal nor immoral to prefer one fet of creditors to another. 

^ And there a deed, conveying part of a debtor’s real and 
perfonal property in truft to divide amongil certain of his 
creditors, without any fraudulent intention of thereby 
delaying others not named, was holden good. Again, 
in Nunn v. Wilfmore (^), his lordlhip faid that, putting 
the bankrupt laws out of the quedion, a debtor might 
adign all his efTe^ls for the benefit of particular creditors: 
and this he dates without any exception of cafes rvithiu 
the dat. 13 Z4/125., though he immediately after proceeds 
to notice that datutc. And in luglifs v. Grant (c), an 
afiignment of all a man’s cdcdls in trud for creditors 
(being ej^uted in and therefore not an a£l of 

bankruptcy here) was deemed valid, and not fraudulent 
in itfelf, being intended honedly at the time, and an'ented 
to by the generality of the creditors. If this tranfadlioii 
were to be deemed fraudulent every trudee may be in¬ 
volved in fraud and fubjeft to the penalties of the a£l 
who accepts a trud-deed for all a man’s creditors, without 
knowingTrom each whether he had agreed to it: and 
perhaps each party grieved might recover on the datute. 
If, then, this judgment were not fniudultfit^ its eflecl in 
delaying a creditor will not bring it within the datute i 


(j) 5 Tttm Rfp. 4:4. 


(i) iT'trm Rff. 518, (0 ^‘ftimRif. 330. 

for 
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for otherwife the cafe of HolbWd v. Anderfon [a) coujd not 1803. 

have been decided as it was. It is even diflicult to make — 
out how the plaintiffs have been delayed, as no legal pro- ^'’agawji 
ceedings had been before commenced by them for their 
book debt. The cafes on which the flatutc meant to 
attach were where debtors endeavoured to protedl their 
property againfl their creditors by making or giving pre¬ 
tended aflignments or judgments, for which there was in 
truth no confideration or an inadequate one. Such a£ls 
are void, according to Tiuyne^s cafe (^), If done without 
confideration, or, though given on due connder.uion, if 
the pofTeflion remain with the debtor, whereby he is en¬ 
abled to deceive the world by holding out a falfe appear¬ 
ance of property *. but none of thofe principles apply to 
a cafe like the prefent, where the fecuricy was given to 
bona fide creditors, who immediately took poficirioti 
under it. 

Lord Ellenborough C. J. It is not every feoffment, 
judgment, &c. which will have the effedl of delaying or 
hindering creditors of their debts, &c. that is therefore 
fraudulent within the flatute; for fucli is the ciFe<^ pro 
tanto of every aflignment that can be made by one who 
has creditors: every affignment of a man’s property, 
however good and honeH the confideration, mull diminlfli 
the fund out of which fatisfa£lion is to be made to his 
creditors. But the feoffment, judgment, &c. muft be 
devifed of malice, fraud, or the like, to bring it within 
the ftatute. Then was this judgment of that fort ? For 
whofe benefit was the fraud ? Norton has extinguiflied no 
debt by means of it, further than as the execution fhall 
turn out produ^ive in fatisfylng the demands of his juft 

(tf) 5 7 erm Rt^, »}S, {b) 3 Rtf, Ji, a. 

creditors. 
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1803. creditors. It holds out no proteflion to him otherwife. 

i® ‘he of the particular 

Huizft. creditor, as he was before the judgment was confr'lTed. 

Then how are the defendants implicated in any fraud ? 
Inftcad of having, as they might have had, a fatisfaftion 
for their whole debt, by having the judgment confefled to 
them for that alone, they forego that advantage, and take 
a judgment confefled for the amount of the debts of the 
creditors at large, being contented to come in pari paflu 
M'ith the other creditors. They have derived therefore 
no benefit to themfelves. Nor was the judgment con¬ 
fefled in prejudice of any right of the plaintirs. For their 
diflrefs which was in could not be defeated by the opera¬ 
tion of the judgment. And as to their book debt, they 
had taken no inchoate legal fteps to recover it, for the 
paper figned by Norton operated nothing. TJie judgment 
put the plalntifl's in the fame fituation as the reft of the 
creditors. It delayed the plaintiffs indeed fo far as a pro¬ 
portionable payment to creditors in general is a delay of 
each of them in particular : but there was no fraud, no 
colour, no undue protedlion to the debtor. The defend¬ 
ants w'cre placed in a worfe fituation than if they had 
taken the judgment for themfelves alone. Therefore 
uulcfs we were to go the length of faying that every af- 
fignment to a creditor is fraudulent as to the reft of the 
creditors, and prohibited to be made, this was not fraudu¬ 
lent. It has none of the equalities of fraud within the a£I 
of parliament, which was meant to prevent deeds, &c. 
fraudulent in their concoaion, and not merely fuch as in 
their effea might delay or hinder other creditors. 

Grose J. The ftatute in its whole frame is calculated 
to prevent certain frauds, and to punifli thofe wlio are 

guilty 
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guilty of them; and we mua be fatisficd that the defend¬ 
ants have been fo guilty before we can fay that the vcrdi^l 
ought to Aand) which is to induce that puninimcnt upon 
them. The fira claufe of the aatute fpeaks of judg¬ 
ments^ See, devifed of ** malice^ frauds coving coIhiJtoUf or 
guilti not only to ** the let or hvidratice of the due courje 
and execution of law and jujlkef but alfo to ** the over-- 
throw of all true and plain dealing.^* The fecond claufe 
fpeaks of perfons whofe fuits, debts, Sec, are hindered, 
delayed, or defrauded ** by fuch guileful^ covenous^ or 
fraudulent devices and praFliees as aforefaid.” And the 
third fedion inllids punifliment upon fuch as put in ure, 
&c. as trueifimpki and done bond fide and upon good con- 
fidcrationf fuch a£ls. This fatisfies me that if the judg¬ 
ment, Sfc. be given bona fide and upon good confideration, 
it is not within the a6t. Here there is nothing like a 
fraud. And it makes one fimdder to think that perfons 
who appear like the defendants to have a£led moa honefi- 
ly fhould have been in any hazard of being fubje£led to 
punifliment for having endeavoured to procure an equal 
diaribution of their debtors* effects amonga all his credi¬ 
tors. Their condudl was meritorious, and the judgment 
confeaed by Norton was not covenous or feigned, but 
given bona fide and upon good confideration for debts 
due to the defendants and the other creditors. There¬ 
fore I think there ought to be a new trial. 


1803. 


Mevx, qui tam, 
agalnjt 

Ho\X ELt. 


Lord Ellenborough C. J. then obferved, that he 
thought the third claufe of the aft Impofing the penalty, 
which in one part only mentions the word bond^ had had a 
fair conflruftion put upon it by the plaintiff;,’ counfcl j 
and th-it it muff be taken to exteud to feoffments, judg¬ 
ments, 
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The delivery of 
a dec’aration a> 
gain (I a prifonrr, 
though wiihit 
two terms, is a 
nullity it iheic 
were no bill hied 
before: and he 
is entitled to his 
diicharge under 
the rule of Cuuic 

5 IV. fif M. 
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ments, &:c. as mentioncJ in the other parts of the 
claufe. 

Lawrence, and Le Blanc, Jufliccs, declared them- 
fclvcs of the fame opinion for the defendants. 

Rule abfolute. 


Nowell againjl Binoiiam. 

^ Rule called on the plaintiff to (hew caufe why a writ 
of fuperfedeas fliould not iflue to difeharge the de¬ 
fendant out of cuftody upon filing common bail, the 
plaintiff not having filed a bill in due time. The defend¬ 
ant was committed to cuftody on the 6th of Ncvevt&srf on 
a writ then returnable at the fuit of the plaintiff: a de¬ 
claration was delivered to the defendant, then in cuftody, 
on the nth of Ftbniary: on the 23d of April interlocu¬ 
tory judgment was figned for want of a plea, and this 
applicition was not made till the loth of Maj. 

PHIL'S (hewed caufe, and contended that it was not 
neccll.iry that a bill fiiouKl be filed within two terms after 
thf arreft: it was fuflicicnt, as againft a piifoner, that a 
declaration was delivered within that period. But at any 
rate the irregularity, if any, had been waved, by not 
applying fooner than the loth of JMny to fet afide the 
proceedings : and he referred to Gehegan v. Harper {a)^ and 
Fi-arpn v. Rawlings (b). 

PiK nurtiiftt. By the rule of Court, 5 If'. Cs* Al.y if 
there be no deci imtlon delivered againft a prifoner within 


A //• / Zirik* 


(i) 1 E.p's Jt •/». 77. 


two 
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two terms lie is entitled to be Jifcli i^rged. J>ut there can 1803. 

be no ilechiration if there be no bill filed be ore. Q'load — 

Nweli 

the rule of Court, tlierefore the dvdivery of the declara* a^a<nfl 
tion wis a nullity, and the defendant is entitled to his 
difeharge. 


Marryat was to have fupported the rule. 

Rule abfolute (o). 

(j) But the delivery of a declaratiun is fufhcieat, withour i bill, where ti:f 
wtiibner ts in cullodjr upon procefs by i TiJl't P’ I'-'i. 


The Kino ^ gaiii /} 1 M..rri?. 

The King agahyi Srt.\vARn. y-«i5tb. 

A*" information in nature of quo warranto fih-d by v/hcre the cle«- 
leave of the court {a) againit the defend int, Aforrify wa"tt/uTmade 
charged, that he estercifed the ollice of ...lyor of the he- ot 
rough and town of Weymouth and Aulcow.be Reg-isy with- ^omp iicd or ic- 
Oiit any legal warrant, &c. from the 2 1 (I of SeU. 1801, to * 

■* cor|"jr<ition and 

the 2ift of Sept. 1802. To which he pleaded, that King I'liTKcrtt* 

and inbabiiants 

'James i, by charter dated ill oi Julyy in the 141!! year of Joy tutmthtir^y 
his reign, grtnted, that the mayor, aldermen, bailiffs, fjril de.iphTirf- 
burgefles, and commonalty of the faid borough and town, bc- 

and all the burgeffes and inhabitants thereof, by whatever 
names theretofore known, Ihould be one body corporate 

' * longv-r ot repre* 

and politic, &c.: that there fliould be a mayor, divers ftnud in itich 

, eorj ora'c allem- 

aldermen, two bailiffs, and twenty-four principal bur- My, jud ihc 
geflrs who fliould be afliflant unto the mayor, aldermen, iio,fw3rth7r"'.y 
and bailiffs for the time being in matters concerning the 
borough and town. He then conlVitutcd one J. hloxe to yf 


be 


VoL, IV. 


(«} Vide 11]. 
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1803. - be the firft mayor until the feaft of St. Michael then next 
ThTKiNG 3nd from thenceforth until another (hould in 

aguMfi due time be chofen into the ofRce ; and eleven perfons to 
be the firft aldermen, who were to continue for life, un- 
lefs amoved^for leafonable caufe by the mayor, aldermen, 
bailiffs, and principal burgefles for the time being 1 and two 
other perfons named to be the firft bailiffs} and twenty- 
four other perfons named to be the principal burgeffes, 
to continue for life, unlefs amoved for reafunable caufe 
by the faid mayor, aldermen, bailiffs, and principal bur¬ 
gefles for the time being, 'or the greater part of them. The 
liauntfma^tr King alfo granted that the mayor and aldermen for the 
time being, or the major part of them, from time to time, and 
at all times thereafter for ever, might yearly chufe and name 
in the Guildhall, &c., being congregated and affembled toge- 
thtr on the feaft of St. Michael, four of the burgefles or 
inhabitants of the borough and town, of which four fo to 
be named and chofen, the mayor, aldermen, bailiffs, prin¬ 
cipal burgefles, and other burgefles and inhabitants for the 
time being, (they being alfo for that purpofe thereupon the 
fame day congregated and iifl‘f*mbled together^ (hould bf 
the greater part of the voices of than fo affembled together 
chufe one to be mayor, who fhould be fworn into oflice 
before the laft mayor, or the recorder for the time being, in 
the prefcnce of all the aldermen and principal burgefles 
for the time being luhich fhould be then prefent, and fhouUl 
execute the faid oihes for one whole year, and until another 
EieS/unc/AlJet- mayor was appointed, &c. And in cafe at the death or 
amotion of any of the aldermen by the mayor and reft of 
the aldermen, See. for the time being there fliould not be 
eight aldermen furviving and remaining, it fhould be law¬ 
ful for the major and aldermen furviving and remaining, 
•^nd alfo for the bailiirs and principal burgefles for the time 

being. 
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ieittgy or the greater part of themy in the Guildhall aflemblet!, 
fo many as they Jlmtld ivant of the aforefaid number of eight 
aldermen out of the burgelTes and inhabitants to e1e£^*, &c., 
who (hould remain for life unlefs amoved, &c., and 
(hould be fworn into oflice before the mayor for the time 
being. And it was further granted, ihdt every mayor, if 
not amoved, (liould immediately after the execution of 
his office be an alderman. The plea then dated the ac¬ 
ceptance of the charter, and that by a fubfequent charter 
of Geo. 2. dated 19th of Aiigufl 1747, reciting the former 
charter, and that the corporation had been under a miftake 
in their conflruifiion of it relative to the election of the 
mayor and bnilifFs, and that by a judgment of B. R. againd 
Richard Tuchery affirmed in parliament, it had been deter¬ 
mined that an alderman, though an inhabitant or burgefs, 
was not capable of being ele«Sted mayor, which by parity 
of reafoning would extend to the e!e£lion of baililTs, the 
King granted for the explanation of the famei the 
aldermen for the time being might be capable of being 
defied to the refpeflivc offices of mayor and bailifFs in the 
tndnfter preferibed in the former charter for the election of a 
mayor ahd bailifFs; and that the capital burgeffes might 
be capable of being eleCled to hold the refpe^live offices 
of mayor, aldermen, and bailiffs: which charter was alfo 
accepted. The plea then dated, that fince the acceptance 
of the charter of James i. the mayor and aldermen for the 
iimebeingy or the major part of theniy have from time to time 
congregated and affcmbL'd themfelves together in the 
GuildhalJy &c. on the feaft of St. Michaely for the pur- 
pofe of choofing, and being fo there congregated and af- 
fembled, have on that day in each year chofen and nomi¬ 
nated four burgefles or inhabitants for the purpofe men¬ 
tioned in that charter-, and that on the fcafl day, he, the 
« C % mayor, 


1803 
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1803* mayor, aldermen, bailiffs, principal burgelTes, and other 
The Kino bur^efles and inhabitants Jor the time beings have cofigre-^ 
. gated and ajfetnhled ihemfelves together vci the Guildhally for 

the purpofe of chufing one of the four fo nominated to be 
State »f the cor- mayor. That at time of the defendant Morrids election 

perama at de- ^ ^ 

fendant's eUaian. to be mayor, £. T. Steward was mayor and alfo an aldermany 

*7 p«fe *8 ofthe and at the fame time there were eight aldermen and no 
definite iategral 

parts. ^ more, {including Steward the then mayor, and alfo including 
S. Wejlon^ who was then one of the bailiffs,) an<l two bat- 
l^s (^including JVtJlon alfo an alderman), and eight princi-^ 
pal hurgejfes and no more, and an indefinite number of 
other burgeffes and inhabitants. It then flated the con¬ 
gregation and affembly of the then mayor and aldermen 
on the 2ift Septembery 41 Geo. 3. for the purpofe of chufing 
four burgefTes, to the end that one might be chofen mayor, 
and that being fo congregated and afTembled they chofe 
the defendant Morris and three others. That the then 


mayor, and fix of the then aldermen befides the then mayor, 
attended and were prefent at that congregation and 
affembly for the purpofe aforefaid, and voted and afled 
thereat. That on the fame day the then mayor, bailiff's, 
principal burgeffes, and other burgefTes and inhabitants 
duly fummoned, did congregate and aiTemble themfelves 
for the purpofe of choofing one out of the four, &c. to 
be mayor ; and on that occallon the then mayory and /even 
of the then aldermen, {inclfttUng one who was the faid then 
mayor, and one other who was one of the then bailiffs,) 
and the then two bailiffs, and ftx of the then principal 
burgeffes', and a large number of the then burgeffes and 
inhabitants attended the' aff'embly and congregation for 
the purpofe aforefaid, and voted and a6ted thereat on 
that occaffon; and the faid mayor, aldermen, bailiffs, prin¬ 
cipal burgeffes and other burgeil'es, ^c. being then and 

7 there 
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there congregated and aflTembkd for that purpofe, did, by. 
the greater part of the voices of them fo ajfemhled tcgeh'er, 
chute the defendant, being one of the four, &c. to be 
mayor for the year next eiifuing: and fo he made title 
to the office. 

The replication did not traverfe any of the fafls dated 
in the pica, and only introduced a further claufe in tha 
charter of fames i., whereby he granted, that if any of 
the twenty four principal burgejfes for the time being ihould 
die, or be amoved, or depart, it diould be lawful to the 
mayor, aldermen, and other principal burgeffes for the 
time beings or the greater part of them, to aflcmble and con¬ 
gregate themfelves in the Guildhall, and there one other 
or more others of the burgelTes or inhabitants in the place 
or places of him or them fo dead, &c. to ele^f, to fill up. 
the aforefaid number of twenty four principal burgeffes, &c. 
It then dated, that the faid mayor, aldermen, and prin¬ 
cipal burgeiTcs having difiegardcd the diref^ions of the 
f.iid charter, and neglefled to fiil up the number of twen¬ 
ty-four principal biirgefles by proper eleflions from time 
to time as vacancies happened, whereby the number was 
reduced at the time of the fiippofed tleftion of the de¬ 
fendant to eight and no more, tlie fuppofed eleSlive ajfembly 
at which the defendant was eleiSled was not duly confii- 
tuted, and the defendant mt duly elcBed mayor. Concluding 
with a verification. 

To this there was a demurrer, alfigning for fpecial 
caufes, i.That the replication attempts to put in iflue to 
be tried by the country mere inference and matter of 
law; viz. Whether the defendant were or were not duly 
defied mayor, the fame replication admitting all the fa£Is 
and circumflanccs attending that ele 61 ;Ion as alleged in 
the plea. 2. That the replication is argumen^tive, and 

C 3 no 


1803. 

The Kivtt 
againft 
Mom IS* 




Only 8 principal 

of difenJant'o 
til then. 


Dtmurrtr* 
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1803. no certain and fufHcient iflue can be taken thcrcoi^# 

rhs Kikc 8* other refpecls defective, &c. Joinder in 

egaifift demurrer. 

AnoKkJS. 

The pleadings were fimil.ir in the cafe of Steward^ who, 
was elected mayor the enfuing year. 

^empleman in fupport of the demurrers. The replica¬ 
tion, which does not traverfe any fa£l in the plea, or fet 
forth any new matter, but only (hews huw vacancies 
amongd the principal burgeffis may be filled up, (which 
is immaterial to tlu q :. Dion concerning the legality of 
the ele£fion of mayor,) is certainly had j but the material 
quedion will arife on the plea, which dates, that at the 
time of the defendant’s clcdlion to be mayor, the princi¬ 
pal burgefles, which ought to have been twenty-fovir in 
number, were reduced to eight only; and therefore it 
will be contended, on the authority of R, v. Bellringer (rt) 
and R. V. Miller {b), that there could be no due eleftion 
of the defendant for want of a m.ijority exiding of one of 
'^he integral parts of the corporation, neceflary to congre¬ 
gate with the red in the formation of a lawful corporate 
afl'embly, by whom fuch cle(!i\ioii was to be made (c). 
But it is obfervable, that the charter in naming the prin¬ 
cipal hurge^ks^ always adds, fer the time beings or the 
piajor part of them;'* the natural condru£lion of which 
words mud be taken to be the major part of the then 
exijling^ principal burgelTes. And lefs inconvenience will 
enfue from this than from the drifter condruftion which 
has prevailed in fome of the cafes ; for if no eleftion can 
be made but by a corporate alTembly formed by a n;a- 


(d) 4 Rtp. Sio. (£} 6 'term Kef. zC8. 

(r) The pTofecutor's counfel intimated, that he fhould make his flitftd on 
th'S point. 

% 
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jority of each integral part, it will tend, as it has already 
done in feveral inftanccs, to the difToIution of the corpo¬ 
ration by the accidental lofs of members before vacancies 
can be filled up; whereby many preferiptive burthens 
of repairing ports, roads, &c. are extinguillied, and the 
benefit loft to the public. Whereas if it appear that a 
corpor.ation purpofe!y keep down the proper number, the 
mifehief may be foon rectified by application to this court 
for a mandamus to them to proceed to an eledlicn to fill 
up their body. But whatever the legal interpretation of 
fuch words in a charter might be if they ftood alone, yet 
here the natural conftru£fion of them is aided by other 
words.-, for in the claufe, giving the ele<f\;ion of mayor the 
words, for the time beingf are applied to other httrgejfes 
and inhabitants of the borough as well as to the principal 
burgeJpSj the former of which being an indefinite body» 
thofe words muft neceflarily have been meant to apply to 
the major part of the then exifting body. For the fame 
expreflion cannot be taken to have two diiferent mean¬ 
ings as applied to difterent words coupled together in the 
fame fentence. And this is ftill further evinced by the 
fubfequent dire£iion given concerning the fwearing in the 
mayor eleft, which is to be done before the la ft mayor 
and recorder, in the prefence of ** all the aldermen and 
“ principal burgefles for the time beings •whichfbouldbe then 
prefenti^ plainly interpreting the words “ for the time 
being f with reference to the members of the corporation 
then in fa£k aflembled. Befides, in 22 . v. Bellringer {a) 
Lord Kenyon did not adopt the conftruAion contended for 
by either of the parties on the ftrift, legal, and grammati¬ 
cal fenfe of the words, but proceeded merely on what he 


180*3. 


The Kino 
agatnft 
Morris. 


(a) 4 Tram Rep. 8x9. 
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thought 
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9*he Kjnq 
againfi 
MoJtKis. 


thought mud have been the meaning of the Crown as 
prefTed in the charter then under confideration. It was, 
beHdes, the Brft time when the legal import of the words 
**for the time being** came diredily in judgment, and the 
confequences of tlie condru£^ion then adopted we^e not 
fo fully developed at that time as they have been hnee. 
But that thofe words do not neceflarily carry the meaning 
tfien afTumed is evident from a prior cafe of R. v. Mon- 
day (a) ; and in the fubfequent cafe of R» v. Hoyte (b) an 
de£lion by the major part of the exiding body, though lefs 
than a majority of the whole definite number required by 
the confiitution, was holden good upon the ground of a 
ufage to that purpofe. \_Lnwrence J. That cafe, which 
which was that of a preferiptive corporation, went on 
the ground that the.iifjge was evidence of a charter in 
which fuch a power of election was ex'prefsly givcn.]J 
Then as to the cafe of R. v. Miller (r}, the original defi¬ 
nite body of forty-eight was reduced to nineteen, of 
whom only three attended the elc^lon } and therefore it 
was unneceflary to decide whether there (hould be a ma¬ 
jority of each integral part exifiing in order to form a cor¬ 
porate affembly ; for it was enough there to fet afide the 
election, that a majority of the exifting body did not 
attend. It is true, that Lord Kenyon there [d) referred tq 
R, V. Bellringer as deciding that there muft be a majority 
of each integral definite part exifting in order to preferve 
a Corporation : but that is a miftake; for that cafe did 
not turn upon any queftion as to the exiftence of a ma¬ 
jority of an integralpartf but of the whole corporate body. 
ifiThereas the whole definite body of this corporation 
might, by the charter of George 2., amount only to thirty- 

(d) Ctnop . 530. (^) 6 439* 

6 'Term Rtf, i68« {ti) JbUL >78, 
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two perfons, viz. eight aldermen, including the mayor 
and two bailiffs, and twenty-fcur principal burgefTes; and 
here there were feventeen perfons of the exiting defi¬ 
nite integral parts, foyining therefore a majority of tl^e 
whole. 


i3oj, 
The K.im« 


Dampier contra. It is fufGcient to invalidate the dc« 
fendani’s election that there was not exiting at the titns 
a majority of the definite body of twenty-four principal 
burgefTes, without which there could be no legal corpo<* 
rate afTemhly for any purpufe where that integral part 
formed a conflituent part of the eledive body. Every in¬ 
tegral part mufi: be prefent at a corporate alTembly by a 
majority at Icaft of its proper numbers, though the major 
part of all prefent, when fo affemblcd, are competent to 
make an ele£llon, without the concurrence of a majority 
pf each particular part. It appears by the replication, 
that the charter exprefsly requires that upon the death or 
amotion or non*re{idence of any of the tw'enty-four, the 
mayor, aldermen, and other principal burgtfTes for the 
time being, or the major part of them, (liall de£f, &c. 
und Jilt up the afortfaid number of twenty four principal 
burgees. There the word other is introduced, as defig- 
nating, from the necefTity of the occaiion, that the elec¬ 
tion was to be made by the remaining burgefTes: but in 
all other cafes where the principal burgefTes are men¬ 
tioned generally, the twenty-four mud necefTarily be 
meant. Every argument now urged by the defendant’s 
pounfel upon the meaning of the words **for the time 
beingi* was difeufled in R, v. Bellringer (a), and over- 
fuled \ and therefore it is unnecefTary to do more than 
refer m that cafe, in which the corporation of Bodmin 


■(a) 4 Term Ref, Sio. 


was 
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was'holden to be diflblved. And the judgment in R. v. 
Miller (rt) goes the whole length of this cafe. That 
turned upon the diiTulution of an integral part, for want 
of a majority exiHing of its proper number; by reafon of 
\vl’}':h the whole corporation was gone, being unable to 
continue itfclf. 


Templemany in reply, endeavoured to dillinguifli this 
from the cafes cited by the words, for the time beingf 
“ or the major part of themf being attached and having 
reference to inhahitantSy who, being an mdefinite number, 
muft necefl'arily be underftood of the major part of thofe 
then in cxiilence. 


Lord Ellenborough C. J. No grammatical con- 
flru£tion will admit that the words for the time being* 
fhould refer merely to the word inhabitants as the ante- 
^cedent lad named; they mud certainly refer to all 
the condituent parts of the corporation before named. 
The only doubt which can be or has been raifed in this 
and other cafes is, whether thofe words do not confine 
the defeription to the adlually exiding date of the cor¬ 
poration at the time of the ele£lion ? but for this there 
is no founelation. It is clear that ''‘for the time being** 
means no more than hodiernc diurne. A corporation is 
a fluctuating body, changing its members from day to 
day. Certahi perfons are fird named in the charter, on 
whom the powers are in the Hrd indance conferred no- 
minatim; as they die, The fame powers are to be con¬ 
tinued to others who fucceed them. To fuch the words 
•* for the time being** refer in fucceflion. The king grants 

(«) 6 Term Rep a68, 

to 
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^ B.y &c., who are named as mayor and aldermen in 
the charter, certain powers ; and then he continues the 
fame powers to all other perfons who for the time being 
(hall be mayor and aldermen. This is the plain meaning of 
the words, wh|ch obviates all kind of difficulty in the 
mifcondru^lion of them as applied only to the exifting 
majority at the time. The fame words occurred in the 
cafe of The King v. Bellringer^ and received the fame con- 
Ifru^lion. The conveniences and inconveniences of th? 
one or the other couftruflion are nearly balanced. Where 
a corporation confifts of feveral definite integral parts, 
there mud be a majority of each fuch integral part in order 
^o conditute a corporate adcmbly of the whole. It is the 
fame as if an cleflion were ordered to be made by three 
didln£l corporations, in which cafe a majority of each 
corporation mud meet in order to conditute an eleftive 
aflembly. Here there did not exid, at the time of the 
defendant’s ele^Iion, a majority of one of the integral 
parts of the corporation, namely, the twenty-four prin¬ 
cipal burgclTes ; and therefore the eIe£lion was invalid. 

Grose J. No folid didin^lion can be made between 
this cafe and that of The King v. Bellringer. The queftion 
turns on the intention of the crown, to be colledled from 
the charter; and that intention was, that each integral 
part fliould be reprefented in the corporate aflembly by a 
majority of its own body ; in the indance of the twenty- 
four, by the greater part of themy that is, of the twenty- 
four for the time being; which means the greater part of 
thofe perfons who (liould at any future time conditute 
the body of twenty-four. 

Lawrence J. It was plainly the meanings of the 
frown, in condituting a definite number of perfons as an 

integral 
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integral part of the corporation, and requiring an elc£lio|| 
to be made by the greater part of them afleinbled with 
the reft, that a majority of the whole integral part ftiould 
meet. For it could not be prefumed that the corporation 
would fuffer the body to dwindle, but rather that they 
would keep up their proper number according to the di« 
ie£lion of the charier. 


Le Blanc J. After the determination in The King v. 
bellringer, eleven yeari ago, followed up by The King v. 
Miller, and conlidering that the queftion arifes on the 
face of the record, it would be im’poflible for the Court 
to decide in contradi£lion to thofe cafrs, unlefs ftronger 
arguments were adduced againft them than I think can 
be done. Therefore the only ground left for the defend¬ 
ant was to diftinguifti, if poflible, this cafe from that of 
fChe King v« Bellringer: but that has not been done. The 
argument relied on, drawn from the words **Jor the time 
ieing,*’ has already received 3 fatisfaflory anfwer from 
the Court; namely, that the eledion is to be made by 
the natural body for the time being, of whom the different 
of the corporation lhail be then properly compofed. 

Judgment of Oufter. 
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Denn, on the Demife of Jacklin, againji 

Cartright. 


1803. 


Wtdnefia^f 
June 15th, 


JN ejeftmcnt for a mefluagc and lands, tried before agree* by pa> 

Graham B. at the Jaft Lincoln aflizes, the demife was cRa'e tolp.^ 

liid on the 14th of May i8o2, and the notice to quit provided'™ will 

was dated 24th September 1801, and ferved a week be- c. his 

^ * , tcnatii, «er/ir 

ioTt Old Michaelmas; and It Was to quit the mefluage “ityear »nly, km 

from year t» 

and lands, holden by the defendant of M, AtkinfoJi^ at >«'■» (C. ha- 

1.1-.. /• . . ■ ving juft before 

the end of the then current year of his tenancy. It ap- been let into pof- 
peared that the eilate in quellion originally belonged to io^:raa for*?he 
Atkinfon^ and was by him contrafled to be fold to the 
defendant who was let into poircillon under had bailed to pay 

“ h>r ID time, and 

that contra£l: at Old Mav-dav (12th) i8oi, and paid 30/. h-d thweiore 

r, ,1. ^ ^ . i-r- . i fo*<e«ted his de¬ 

part of the purchafe-money, as a depout for Iccuring the paficj) and^i. 

performance of tjj|^ntra£f ; but not having been able to*ukec!wor!! 

to complete his purchafe in time, the 30/. became for- p'^tf tC^pur* 

feited. On the nth of July following the Iclfor of the 

plaIntilF,^<»cl/i», applied, in company with the defendant, ^iVir'agrwmenc 
to Atkinfon to purchafe the eftate. Atkinfon faid there was «fpc^‘ng the 

^ " purchafe into 

one condition only on which he would fell to him, which writing,in which 

. j:on >tice is taken 

was, that Cartright Jljculd contume tenant, not for one year »i the ftipuiarion 

only, but from year to year; to which Jacklin agreed. The !^enancy!"^ Ye* 

treaty for the purchafe was then entered upon and con- ft*puiation,*bdn* 

eluded for 550/., and the agreement reduced into wri- 

tine, witnefled by Cartrirht; but nothing was mentioned went, waabind- 

• u • r icv- .u j-• c u' 

in the written agreement rcfpcciing the condition of his that the agree- 

continuing tenant. Upon this condition, however. Jack- ^tenancy fc^two 

lin, who was to have depofited 50 /. as earneft of the pur- jho*'gh*n<, 

chafe, not being able to lay down then more than 20/. ren: was then 

me icioned. but 

was to be lietrled afterwards; and that the tenancy coulJ not be put an end to at the end ul the 
fiift year by &« monlbi' previous notice to ^uit. 


M» Atkin- 
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1803. M, Atkinfon agreed to give up to the defendant the 
30/. (a) which had been forfeited by him, and let t go 

agjinft in part of the depofit; and Jacklin was to pay the intereft 
Cahtright* , ‘ ' 

on the remainder of the purchafe-money from the 12th 
May 1801. And a conveyance was afterwards executed 
from Atkinfon to yackUttf dated 26th of September i8di. 
Nothing was faid at the time of the contract for the fale 
about the rent which the defendant was to pay for the 
premifes: that was to be left to be fettled afterwards by 
the parties themfelvcs. It was objeded that the defend¬ 
ant was not only tenant for a year certain, but to continue 
as tenant from year to year; fo that the tenancy could not 
be put an end to before the expiration of the fecond year 
by any notice to quit: but that at all events the prefent 
notice was too foon, as the defendant's tenancy to the 
lefTor of the plaintiff could not be faid to have commenced 
before the nth of June 1801, when the agreement was 
made between the parties, in confideration of which the 
feller agreed to give the defendant up the 30/. forfeit, 
and let it go as part of the kffot’s depofit. But the 
learned Judge, confidering that nothing which paffed in 
the converfation prior to the written agreement, and not 
afterwards included therein, could be fet up as a colla¬ 
teral and feparate leafe, or agreement for a leafe, parti¬ 
cularly as no rent was then agreed for: but that, con- 
fidering the defendant as tenant from year to year to At^ 
hinfotiy under whom he was firft let into polTeflion, the 
lefTor of the plaintiff having purchafed from Atkinfon was 
entitled to give the defendant the fame notice to quit as 
Atkinfon himfelf could have done; and as this notice 
would have been fuflicient from Atkinfon^ the leflbr of the 

(a) It was faid at the bar that the 30/. bad been fince fued for and teco- 
vered by Cartrig/n now 'JackUn, 

plaintiff 
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plaintiff was entitled to recover: and the jury found a 
verdi£I accordingly. A rule ni(i was obtained in the'laff 
term for fetting afide the verdift and granting a new 
trial, or entering a nonfuit; aginft which 

Balguy and Clarke now (hewed caufe. The defendant 
was originally put in poffeffion on the i2th of Alay i8of^ 
not as tenant i but under a contra£l: as a pur chafer. At 
mod he was only tenant at fufferance, and not entitled to 
fix months* notice to quit: for when the converfatioii 
took place between yacklin and Atkinfon refpefling the 
defendant’s continuing in poffeffion, no rent was fixed, 
but- the terms of his tenancy were to be the fubje£l of 
future confideration. Suppoling the defendant however 
t<J have been tenant from year to year to Atkinfon^ by 
whom he was firfl let into poffefllon, Jacklin who pur- 
chafcd from the other mull have the fame right to put an 
^nd to the tenancy which Atkinfon himfelf had, no other 
time being mentioned at which any new tenancy was to 
commence: and the defendant having entered on the 
12th of Mayy the notice which was ferved a week before 
Old Michaelmas day was of courfe fufHcient. As to what 
was faid in converfation between Jacklin and Atkinfon 
concerning the continuance of the defendant as tenant 

not fpr one year only but from year to year,” admit¬ 
ting it to operate as an agreement between Jacklin and 
the defendant, flill it would only amount to a tenancy 
from year to year, which mud of courfe enure for one 
year certain. It meant in effedl no more than that the 
tenancy fhould euuic beyond the year, and fo on from 
year to year, unlefs put an end to by a regular notice to 
quit, fuch as a tenant from year to year is entitled to. 

In 


1803. 

Denn 

agathfi 

Cari hickt. 



}* Cases in tWNiTY terbI 

. 1803. In Balk» 4i3«(^} w have been ruled by liolt C. J. 

"." at Lincoln in 1699* that a demife for a year and fo frotti 

4/011^ year to year docs not operate as a Icafe for two yfars, 
tAataicHT. the fecond year has commencedi [Lord EUeni- 

borough. There is another cafe in the fimc page of the 
book, of Billafs v. Bur^irich{b\ and another in the fubfe- 
quent pdge» of Ligg v. Stnukoieiy which over-ruie that 
opinion: and thefe latter agree with common experience^ 
that a demife for a year, and fo on from year to year^ 
mud enure as a tenancy for at lead two years: and fo it 
is declared to be by Mr. J-uft. liulhr in Birch s, Wright {c)i 
where he conGders the cafes in Sa/ic/d,'} In Legg v. 
Strudwick, not only the fecond but the third ‘year had 
commenced: and tb.ere the words etftc ultra, &c. imply 
more ftrongly than thefe a continuance at all events be^ 
yond the Grd year. But fuppoGng that fuoh an agree¬ 
ment fubdantiated would at all events enure for two 
years, yet there was no evidence that fuch was the final 
agreement of the parlies \ for the terms were afterwards 
reduced into writing, and no fuch ftipulation was there 
mentioned. And even if it had, yet the agreement being 
between Jaehlin and Atkinfon, to which the defendant was 
no party, it would not a{Fe£t ^ackM% right to recover the 
land, though it might give Athinfon a caufe of adion 
Bgaind him for the breach of the condition on which^hs 
agreed to fell to him. 

Vaughan Serjt. and Reader^ contri. The cafes referred 
to by the Court in Salkeld are decifive of the legal con- 
ftru£lion of this agmement: and the leilbr was bound by it, 
though not afterwards included in the written agreement} 

(«) S,C, Rep. ( 4 } 8>C. 1‘Lutw.iii, 

(c) z Ttrm Rep. 384. 

for 
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for chis latter concerned the purchafer and feller only, 
and was collateral to the parol agreement for the tenancy, 
which was the inducement to Atkinfon to agree to fell to 
the leflbr ; and in confuleration of which Atkinfon con* 
fented to let tlie 30/. depulTt forfeited by the defendant 
go in part of the purchafe*money. They were then 
flopped by the Court. 


iBo3< 


Le VK 

aga.Kfl 

CaETI 16 RT. 


Lord Ellpnborough C. J. The agreement refpeft* 
ing the tenancy was perfe£lly collateral to the written 
agreement for the purchafe. Thedcftndanl was to con¬ 
tinue tenant to yacklin not for one year only, but from 
year to year, ‘ Tliis mull enure as a dcmife for two years 
at Icail. The notice to quit acknowledges a tenancy ; for 
It is to quit at tlie end of the prefent current year of your 
tenancy. Then the only queftion remaining is, Whether 
there may not be a tenancy without a fpecihe agreement 
for a certain quantum of rent? But the rent was to be 
afeertained afterwards; and if that were not done, the 
lelTur might recover upon a quantum meruit. 

Rule abfolute. 


VoL. IV. 


D 
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ruefdaj, Thompson amlnil Rowcroft* 

7km 1 4tb. o 


A (kip-owner 
having Si it ia« 
fured hiB ihip 
with A. See, and 
his freight with 
B Sec-, for a 
certain voyage^ 
and having iio> 
tice of an cm> 
bargo laid on the 
(hip in a foreign 
port, abandons 
the ihip and 
freight CO the 
refpedive un¬ 
derwrite! s, and 
Kccives from 
them the whole 


declaration dated, that on the 3d of Septemhr 
1 800 the defendant, being owner of three-fourths of 
the (hip Thefeus, and being the hufband and foie manager 
of the (hip, chartered her to one S. Banders, to proceed to 
Riga for a quantity of mads, &c., to return therewith to 
Portfmouth, and for which freight was to be paid at a 
certain rate per load for different goods, and alfo certain 
demurrage in cafe of detention for loading or unloading 
beyond a certain time.* That,on the 3d of October 1800 
the defendant, for himfelf and' as agent, caufed the freight 


amount of their 
fubferipti ms as 
for a tot.l lufs of 
both; firll un¬ 
dertaking, by 
a memorandum 
on the fh f> po¬ 
licy. to alTign to 
the undei writers 
thereon his in- 
tereft in the (hip, 
and t(i account to 
them for it, and 
afterviards un¬ 
dertaking, by a 
limiiar memu' 
randumon the 
freight policy, to 
affign to tbofe 
underwriters all 
right of recovery, 
cumpenfation, 


of the faid (hip to be iufured at and from Riga to Portf-^ 
mouth for 1400/., and that the plaintiff underwrote the 
policy to the amount of 150 A, and became an infurer to 
the defendant to that amount upon the faid freight on 
the faid voyage. That the fhip proceeded to Riga, and 
on her arrival there certain perfons on behalf of 5 . $<3/3- 
ders proceeded to load on board her, and had nearly com¬ 
pleted her cargo, when, on the ytli of November 1800, tho 
fhip was arrejled, rejlrained, and detained by the Rujfian 
government at Riga, and the cargo was unladen and kept 
under the authority of the fame government ( and that 
upon intelligence of the faid lofs arriving in London, the 


WngafterwMdi defendant on the nth of February 1801 applied to the 
libera cd, and plaintiff as fuch infurcr, and to the other underwriters on 

earning treighr, ‘ . 

which was re¬ 
ceived by the alTured } held, that however the qivftion of priority as to the title to the freight 
might have been as between the diSerent fets of underwriters litigating out of the fame fund, and 
however the weight of argument might preponderate more in favour of the underwriters on the 
^ip, yet chat the allured,’ who had reeeived the freight from the fliippers of goods, was at all 
events liable on his exprefs undertaking to pay it over to the underwriters on freight; and that, 
without deducing the ezpencea of provifions, wages, &e. which were charges M the owner 
before the abandonment, and on the underwriteri on (hip afterwards. 


the 
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the policy, and required them to pay their refpe6l:ive in- 
furances as and upon a total lofs occafioned by the means 
aforefaid, and then and there abandoned to them the intereji 
in the freight infuredi as far as their fubfcriptions on the 
(ame extended; aqd payment of the lofs was thereupon 
agreed to be made, within one month: thereupon, in 
confideration of the premifes, and that fuch payment of 
the lofs fliould be made as aforcfaid, the defendant under¬ 
took and promifed the plaintiff, on fuch payment being 
made, to ajfgn all right if recovery and compenfation of and 
in the freight, as abandoned to the plaintiff, to one W'. D. 
and the faid defendant, in proper form, for the benefit of 
the underwriters. &c. That payment of the lofs was 
duly made to the defendant. That afterwards, on the 
2(9th of May^ the arreff, reftralnt, and detainment of the 
faid (hip at Riga was withdrawn by the Rujftan govern¬ 
ment, and the (hip and cargo liberated, and the cargo put 
on board the (hip, and the faid (hip with her cargo pro¬ 
ceeded on her faid voyage from Riga to Portfmouth^ and 
deUvered her cargo at Portfmouth to S, Sanders i and the 
defendant thereupon received the freight of the fame to 
the amount of 1857/. 12/., and that the plaintiff’s in- 
terelf therein was 150/.; whereof the defendant had no¬ 
tice : yet that the defendant has not made any affignment 
for the benefit of the underwriters on the faid freight, nor 
paid the interefi of the plaintiff in the fame fo by the de¬ 
fendant received as Aforefaid, &c. There was another 
fpecial count to the fame effe£l, and alfo counts for 
money had and received, and upon an account itated. 
The defendant pleaded non affumpfit. And the following 
particulars of the plaintiff’s demand were delivered under 
a'Judge’s order. « This a£lion is brought by the plains 
** tiff (who was an underwriter for the fum of 150/• oi\ 
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** the freight of a ihip called the HitfiuSi infured dnf ai 
“ voyage at and from Ri^a to Porifmoutht on which poS- 
« cy the plaiutiiF has paid a total lofs, and the defendant 
« has fince received the freight infured) to recover the 

fum of 150/. w'ith interefl; thereon from the defend- 
“ ant.” The caufe was tried before Lord Ellmhoreugk 
C. J. at the fittings at Guildhall after Michaelmas term 
18o2y when a verdi£l; was found for tire plaintlfFy Aibje£k 
to the opirriorr of the Court on fhe following cafe ; whh 
liberty for either party to turn the fpecial cafe into a fpC'^ 
clal verdl£t. 

On the 3d of September 1800 the defendant, being 
owner of three-fourths of the fliip T^hefeusi and being the 
fliip’s hufband, and having the foie management of her, 
chartered her to Sanders to proceed to Riga for a cargo 
of round tnafls with timber and logs for ftowage, with 
which fhe was to return to Portfmouth^ and for which 
freight was to be paid at the rate of 5 /• 1 /. per load for 
round mads, and 4/. for logs and timber, one half on 
delivery of the cargo, and the remainder in four months: 
thirty running days allowed for loading at Riga, and 
twenty-five days for unloading at Portfmouth, with ten 
days demurrage at each place, at 10/. per day. On the 
loth and i6th of September 1800 the defendant caufed 
policies of infurance Co be eficdled on the three-fourth 
parts of the fliip, valued at 2400/., at and from Pcrtfm^uih 
to Riga and Port/mouth, and which policies were undet- 
written to that amount. On the 31ft of Oclobcr 1800 
the defendant for himfel^ aud as agent, catifed a policy 
of infurance to be eflet^ed on the freight, at and from 
Riga to Portfmouth, for 1400/, of which 1000/. was 
declared to be on his three-fourths, and the remaining 
400/. on the other fourth. On this policy the plaintifl^’ 

4 was 
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was an underwriter on the freight for 150/. The raluc 
of the (hip was 3200/.; of the freight 2200/.; and there 
was no other infurance on (hip or freight. The (liip 
failed from Pcrtfitmthf the captain having orders from 
the freighters tp apply to MeiTrs. Cummings penton^ and 
Co. at Riga for his cargo, and arrived at Riga^ and on 
her arrival was fupplied by C., F,^ and Co. with a cargo, 
almod the whole of which (he had taken on board, when, 
on the 7th of November 1800, an embargo was laid by the 
Rujfian government on all BrUyh (hips then in the port 
of Riga, On the 29th of November the captain and crew 
were taken out of the (liip, and marched under a Rujftan 
guard 150 miles up the country to Dorpat^ where they 
were detained as prifcners till Alajf 1801. The (lup was 
taken poiTelTion of by the Rujfwn government, and tl>e 
part of the cargo which had been put on board was un> 
laden and put into warehoufcs belonging to that govern¬ 
ment. Upon intelligence of thefe circumdances arriving 
in Kngland the defendant applied to the refpeflive under- 
W'ritcrs on the fliip and freight, and received of them the 
amount of their refpedive fubferiptions as for a total tofs: 
and the following iiidorfements w'ere made on the refpec- 
livc policies, viz. On that on the Jbipt “ agreed to 
“ fettle a total lofs of 100/. per cent., the (hip being 
detained and feized at Riga^ and the owners to account 
to the underwriters for the (hip, if redored to or re- 
<« ceived by them, or to» make, at the expence of the 
underwriters, a proper a(rignnaent of their intered in 
proportion to the fums infured. Londout 19th January 
1801.’* And on that on the f eighty “ The intered 
in the freight infured by this policy being abandoned to 
the underwriters as far as their fubferiptions on the 
fame, and payment of the lofs being agreed to be mad<; 
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ill one month as cuftomary, it is agreed, on fuch pay* 
ment being made, to affign all right of recovery, com- 
“ penfation, &c. See. to Mr. ifr/n-y Thomfffon^ Mr. William 
“ De la Coutf and Mr. ^Jjomas Koweroft^ in proper form 
and manner as in fimilar cafes for the benefit of the 
“ underwriters and afiured, according to their mterefi rc- 
•* fpe£lively. London^ 1 ith 1801.*' And the 

defendant alfo figned the following agreement. ** Lon^ 
“ don^ 19th January 1801. In confideration of the un- 
derwriters on a policy for 2200 1 , No. 9. xith Septem» 
her 1800, having accepted an abandonment of the (hip 
Thefeust (Captain Wm, Reynoldst) detained and felzed 
at RigOt and infured by faid policy, and having agreed 
to pay a total lofs thereon, I do hereby promife on pay- 
ment of the fame to make over to them or their afligns, 
« at their expence, an alfignment in a reafonable and 
proper form of their interefi and prd^hion of the 
•* fame. Signed *Thomat Roweroft,'* No aflignment has 
been executed either of the freight or (hip. On the 29th 
of May the enihargo was taken off, the captain and crew 
were marched to Riga^ and refiored to the pofiefiibn of 
their (hip. The part of the cargo which had been unladen 
was re*laden \ the cargo was completed and brought to 
Rortfmouthy and the defendant received freight according 
to the terms of the charter-party to the amount of 1857/, 
I2r. 6^., but no demurrage. The plaintiff has called 
upon the defendant to make an aflignment for his benefit 
according to the abovementioned indorfement made on 
the policy on freight, arid to pay him 150/. and intereft; 
but the underwriters on the (hip infifl that they are enti¬ 
ced to the freight, and have given the defendant notice 
of fuch claim: he does not therefore think himfelf jiifti- 
fied in paying the plaintiff without the fan^ion of a court. 

If 
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If the Court ihall be of opinion that the underwriters on 
the freight are entitled to recover, the defendant contends 
that he is entitled to dedu£t from the fum received a pro¬ 
portion of the expences incurred in confequence of the 
feizure and. detention, and of the expences of the naviga¬ 
tion of the (hip from Riga to Portfmouth: and if the 
Court ihall be of opinion that he is entitled to fuch deduci* 
lion, it is agreed that the amount (hall be referred. £iv 
ther party (hall be at liberty to apply to the Court for 
leave to turn the fpecial cafe into a fpecial verdict, to 
which the other (hall confent. ThO queftion for the 
opinion of the Court was. Whether the plaintiff were 
entitled to recover any and what part of the freight; and 
iubje£t to what dedu^iions, if any ? If the Court fliould' 
i>e of opinion that he was fo entitled, the verdi<^ for the 
plaintiff to (land, and the damages to be entered for fuch 
fum as the arbitrator, conforming himfelf to the opinion 
of the Court as to the dedu£lions to be made, (hall diredl. 
If the Court (hould think that the plaintiff was not enti¬ 
tled to recover any part of the freight, the verdi£l to be 
entered for the defendant. 

This cafe was firft argued in lad E^er term by Jervis 
for the plaintiff, and Gafelee for the defendant; and agairi 
in this term by Erjkine for fhe plaintiff, and Gihhs for the 
defendant. The argument turned at hrfl upon a coti- 
(ideration of the cafe as it would (land, taking the defend¬ 
ant to be a mere (lakeholder, and the queftion to arife 
between the underwriters on the Jhip^ and thofe on the 
freight. But at the recommendation of the Court the 
fecond argument viras narrowed to the confideration of 
t^e quedion upon the fpecific agreement between, the 
plaintiff and the defendant, on which ground alone the 
Court decided -the cafe. 
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Cn the firft view of the cafe, the arguments for the 
plaintiff were in fubilance thefe. Freight being the di(tin£l 
fubje£t of infurance by ouf law (though not by the law 
of Franct'li it follows, that it may be abandoned to the 
underwriter on freight, and does not follow the abandon¬ 
ment of the ihip to the underwriter on the (hip (a). The 
contrafi of the affured with the underwriter on ihip, and 
that with the underwriter on freight, are of different 
forts. The underwriter on (hip only engages to be re- 
fponiible in value as far as the body, apparel, and tackle of 
the (hip may fuffer from the perils infured again(I: and 
thefe he infures not only from average but from total 
Ioffes in two fenfes} one where the fubje£l matter is itfelf 
deilroyed; the other if the voyage or adventure be loft, 
though the body of the ihip be fafe; in which cafe the 
affured may abandon the fhip itfelf to the underwiiter. 
But here, inafmuch as the latter would not be bound to 
make good any collateral or confequential lofs, fuch as 
freight, or the cxpcfled profits of the voyage, fo neither 
can he juftly claim the benefits of fuch collateral con« 
tra£l3 for the voyage, having paid no confideration for 
them. He knows, that by the law merchant freight is an 
cbje£l of diilin£t infurance, and confequently he mud 
know when he fubferibes the policy, that the riik or be¬ 
nefit of the freight is not within the contemplation of the 
party with whom he contra£ls for the infurance of the 
(hip, and that any abandonment to him of the body of 
the ihip will be with an implied refervation of the freight, 
the inchoate right to which may have stecrued before fuch 
abandonment. On the other hand, the underwriter on 
freight does not engage for any dam^e to the (hip, nor 


for 
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for the folvency of the owner of the goods, nor of the 1803. 
party who hires the (hip on freight *, but he only under- " 

Thompsom 

takes that the perils of the fea (hall not intervene to pre- 
vent the owner from having a right to recover what (lull 
be due to him for freight from others for the ufe of his 
(hip, or the carriage of their goods* It may become 
doubtful whether freight will be earned, though the (liip 
may be fafe i and while it is in c|ubio the aiTured may 
abandon to the underwriter on freight without abandon¬ 
ing his (hip} and the right of falvage to the underwritor 
follows the right of abandonment by the owner. The 
contradls thcrelore with the different fets of underwriters 
are fufCciently diflin^ in their nature and in common 
pra£l;ice. Here though the policy on the fliip was firfl 
effe^ied, yet the policy on the freight was made before 
the abandonment to the underwriter on the (liip, and 
while the owner had a diftinci intereil in the fubje£l mat¬ 
ter. It is true that the owner is not entitled to receive 
the freight till the arrival of the (hip at the port of dif- 
charge; but an inchoate right to it exifls, which is tins 
fubje£f of infurance, from the beginning to Hoad the 
goods (/j) on board, or from the fdling of a ch:irt*-red 
(hip (If) upon the voyage infured. The embargo^ fo called 
in the cafe, of the Ruffian government, and haviue all the 
charadleriflics of an embargo, and not of a capture or 
fin d ffizure and condemnation, which took place on the 
7th of November 1800, could not terminate the contraft 
of affreightment any more than the contrail for mariners* 
wages: neither could the fubfequent abandonment. The 
original contrail for freight, the inchoate right to which 
had attached prior to fuch abandonment, ftill fubfifted, 

(«) Mr^ntgomery ▼. Bgglngtont j 7er« Rtp. 

‘Tbomf/oa v. Tajlctf 6 Ttm 478. 
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and \ira8 only perfe£led by the arrival of the (hip. In 
Hadley T* Clarie {a) an embargo on a Britijh (hip by the 
government in a Britijh port, though for above twn 
years, was holden not to dilTolve the contrail; between 
the (hip owner and the (hipper of the goods. Lord 
Kenyon faid, that if it could put an end to fuch a 
contra6^, it would operate equally to annul all con> 
trafls for freight and for wages. And though in 
Touieng y. Hubbard {b) an embargo by our government 
on a Swedi/h (hip in one of our ports, (which continued 
till the obje^ of the voyage was loft,) was deemed to dif- 
folve the contra£l between the Swedi/h, owner and the 
Sriti/b charterer: yet that turned on a ground of ftate 
policy, in order to prevent Swedeti from availing itfelf of 
its own zSt of aggrefTion, in return for which the em* 
bargo was laid. And Lord Alvanley^ in giving judgments 
excepted the cafe of fuch an embargo laid by a third fo¬ 
reign power. In the cafe of Green v. Toung (r), there re¬ 
ferred to, the queftion arofe between two Britijh fubjedls, 
on which his lordfhip referved giving any opinion. The 
cafe of Fijher v. Ward {d), which was an a£lion by st 
mariner for wages during the detention of the (hip under 
this embargo, turned ultimately on the fpecial contra£i 
with the mafter. Many cafes have occurred where the 
queftion has been. Whether a capture put an end to the 
coutra£I for wages: but they have all turned on tbisy 
Whether freight became due for the entire voyage, or for 
certain proportional parts ? If the (hip be totally loft or 

{a) S fTerm "Ref. 159. 265. {b) 3 Bof. & Pull. 191. 

(«) z Ld. Ray. 840. 

The firft trial of this cafe took piaco at fP’eJltiuuJfert on the i8th of 
Ptiruary i8o>, before Loti jUvaalty in C* B .} the fecond trial on the 14th 
of June 180a. Thefe trials, together with what palTed in Court 00 the motions 
for nets ttiali, arepuWidwd io apamphlet, iadtled ** Rujfum Embargo Cafes.” 

capture^ 
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captured during the progrefs of the voyage, or fuch part 
of it on which freight is to become due, then the con¬ 
tract for wages is put^n end to with it. Anon, i Sid, 179, 
^*ig*f*f V. Ingleton (a), Chandler v. Meade (^), Hernaman v. 
Baiuden{c\ and Tates v. Hall (d). But in Molhyy If. 2. 
c, j^.f, 13. it is faid, that if a (hip be taken in the courfe 
of her voyage, and afterwards recaptured and reititution 
made, and (he proceed on her voyage, the contract is 
not determined. And that a temporary detention does not 
put an end to the original contradl for wages, appears from < 
the cafe of Pratt v. Cuff{e)t at the Sittings at Guildhall 
after Hilary term 1798, before Lord Kenyons which was 
an action of afliimpfit, brought to recover the fum of 
36 /. 17 X. 8 d. for the wages of the plaintiff, as captain 
of a (loop belonging to the defendant. On the 26th of 
April 1796 the veflel failed in ballafk outward, on a 
voyage from London to Embden^ where (he was to obtain 
Pntffian colours, in order to proteCt her from capture by 
the Dutch, On the 5 th of May 1796 the veflel entered 
the river Ems^ (which divides the Prujftan from the Dutch 
dominions,) and, in failing up the river in her way to 
Embden^ was, on the fame day, captured by the Dutch, 
and carried to Delfoiel, where the plaintiff and the red of 
the crew were made prifoners, and confined on board a 
prifon (hip for feven months, and afterwards removed to 
Haerlingen prifon, and confined there until the 23d of 
January following, when the velTel was releafed, together 
with the plaintiff and his crew. The plaintiff then pro¬ 
ceeded with the (loop and her crew on her voyage to 
Embden, where he obtained PruJJian colours, and after¬ 
wards procured a cargo of butter, with which he returned 

(^) Ih. (0 3 1S44. 
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to 'London. The defendant paid into court the amount of 
the plaintiff’s wages for tlje voyage, exclufive of the time 
he was in prifon under capture. And at the trial the jury 
found a verdi^> for the plaintiff' for the furtlier fum of 
36/. 17 j. 8 d.f being the amount of the plaintiff''s wages 
for.the time of his imprifonment; fubje£fc to the opinion 
©f the Court) 'Whether, under the above circumffances, 
the plaintiff were entitled to recover ? If he were, then the 
verdifl was to ftand •, if not, then a noufuit was to be 
entered. Upon this cafe coming on foi argument in 
Trinity term 1798, Lawrence], fuggefted that it fhould 
have been found whether freight had or had not been re¬ 
ceived by the defendant: and the caufe went down to a 
feeond trial to have that fa£l found, which being found 
in the affirmative, at the Sittings after Hilary term 1799, 
Lord Kenyon then expreffed fo ftrong an opinion for tlie 
plaintiff that the cafe was never afterwards moved by the 
defendant.” Suppofing the owner here had ff ood his own 
infurcr of the freight, the cafe would have been the fame 
as that of Luie v. Lyde (a). That was a capture and re- 
captme, and the fljippcr received his goods again on pay¬ 
ment of fdlvage, and the owner, who had iiifurtd his Qiip, 
but not bis freight, had abandoned to the underwriters, 
and afreiw'ards brought his adlion for the freigljt pro rata, 
and recovered; though it was objecled that he was pre¬ 
cluded of his atlioii by the abajidonment. [Lf Blanc ]. 
That was fn'ight already earned at the time of the aban¬ 
donment.]] If the freight licr* liad been made payable 
by certain inftjluients. the queilion nv'^ght h.svc been dlt ■ 
fcr«.nt as to thofe whuh accrued during any period of the 
Voyage fubftqucnt to the abandonment to the under¬ 
writers on llic ff'.ip; but here the contra^ for freight 
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Was entire, and cannot be apportioned : the right t& it 
commenced on the loading of the goods on board before 
the embargo and abandonment, though liable to be de¬ 
feated afterwards upon failure of delivery. The under¬ 
writer on the (hip, who takes it as aftignee, mu(t take it 
fubje£f to all the contra£l:s of the original owner, who 
before that time had authority to pledge the fliip.in part 
or in the whole ; and the owner could only abandon to 
the underwriter on the fliip the right which he himfelf 
then had. Freight may either be recovered on the ori¬ 
ginal title under the charterparty where the whole con* 
tra£b is performed, according to Cook v. Jennings (<i), or 
in aflUmpfit for the fervice performed pro rata, as in Luke 
V. Lyde i now here it was received, as the cafe itfelf ftatCH, 
according to the terms of the charter-party: and in Da 
Cojla V. Newnh/wi (y), where a claim of freight (collateral 
to the principal queilion) was made by the underwriters 
on the fliip, (to whom the owner had offered to aban¬ 
don, and who were aftervyards called upon for a total 
lofs,) AJhhurJi J. faid, “ As to the freight claimed by 
the defendant, he was the infurer of the Jlsip^ and not of 
the freight; and therefore there is no ground for making 
a redu£lion of the freight before the fhip got to Nice.** 
Nice was the place where the (hip was flopped by diflrefs, 
and offered to be abandoned, and where the cxpences were 
incurred which were the fubjc^l of difpute. But 

Secondly, The plaintiff is at any rate entitled to reco¬ 
ver in this a 3 ion. For, fuppofing the prior abandonment 
by the defendant to the underwriter on the fliip to carry 
with it all the collateral right to the freight in this cafe, 
then the fubfequent abandonment to the plaintiff of the 
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freight after the defendant had abandoned it to another, 
without notice of fuch prior abandonment, wa^ a fraud 
upon the plaintiff, and tlie money paid by the plaintiff as 
upon an abandonment of the freight was paid in his own 
wrong and without confideration, and if this had been 
difclofed to him at the time he would have redded the 
abandonment. By abandoning the freight to the plain¬ 
tiff, and receiving from him the value of it, the defendant 
engaged that the plaintiff (hould ftand in his (hoes and be 
entitled to all the freight which the fhip (hould earn in 
that voyage. Then when the (hip aflually earned the 
freight and the defendant received it, it was money had 
and received to the ufe of the plaintiff, be the quedion 
what it may as between the defendant and the under¬ 
writer on the (hip. The (hip has performed the condition 
which the underwriter on the freight ftipulated for, and 
the freight has been paid : therefore except for the aban¬ 
donment to him, which he could not redd when the 
event was in doubt, he was not bound by his contra£t 
to have paid any thing: but having been obliged to ac¬ 
cept the abandonment and pay the money then, he hat 
a clear right to recover it back now, either eo nomine aar 
freight (ince received for his ufe to whom it was aban¬ 
doned upon a direct undertaking by the defendant to pay 
it when received, or as fo much money paid by the plain¬ 
tiff without confideration, and upon a condition which 
has become nugatory and has failed by the defendant’s 
own a£^, by which the plaintiff ought not to be preju¬ 
diced : for it is clear that but for the defendant's having 
abandoned to the underunriter on the (hip without referv- 
ing the freight the plaintiff would have been entitled to 
tecover in this a£iion. This mode of confidering the 
cafe is independent of the queftion as between the two 
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Cet3 of underwtiters; and the fame conclufion will foll6w 
whether the freight be due in this cafe under one entire 
and original contra£I, or upon the ground of equitable 
confideration alluded to by Lord C. J. E^re in Curling r. 
Long (a). 

Arguments for the defendant on the firfl; ground. 
The embargo, which was of an hollile nature, put an end 
to the original contra£t for freight, and the freight earned 
after the abandonment was upon a new contra6l with the 
underwriters on the (hip, who were then become the 
owners. There is a great difference in the nature of the 
thing between a friendly and a hoffile embargo, the latter 
of which is tantamount to a capture at the time, though 
reftoration may follow afterwards. An embargo is a 
fimple detention of the veifel and crew in (lata quo for a 
particular purpofe, in its nature temporary. But this, 
however doubtful it might have been in its inception, be* 
came for a time a hoftile capture when the RuJJian Go¬ 
vernment made prifoners of the Britijb Teamen, diferi- 
minating between them and the foreign Teamen in our Ter- 
vice, who were liberated. The (hips alTo were Teized by the 
Government, and the goods unladen and put in ware- 
houTes belonging to the Government; and the whole was 
confidered as a hoffile Teizure of the Britijb (hips and 
property. This was the view in which two of the Judges 
conffdered this tranTadlion in the cafe of Beale v. Thomp^ 
fon {b) in C. with whom a third, who expreffed his 
doubts, finally concurred in giving judgment for the de¬ 
fendant, the mailer, againd a claim by a mariner for 
wages during the embargo. This decifion fuTpends at 
lead the authority of Pratt v. Cuf, before Lord Kenyon, 
And the fame principle mud neceffarily apply to the an- 

(») 3 Sif. & tulU 405. 

nulling 


1803. 

Thompsoh 

againfi 

RgwciioFT. 





4« 

i8oj. 


Thompson 

againji 

Rovr-CHOFT. • 


CASES IN TRINITY TERM 

milling the original contra£l for freight, which didin* 
guifhes this cafe from that of Hadley v. Clarke (a), where 
the embargo laid on was merely precautionary, and not 
by way of hoftility. The cafe of Luke v. Lyde {&) was in 
affumpHt, and not on the charterparty, which fliews that 
the freight was earned on a new contrail; pro rata itineris, 
and not under the original contract. And fuch was the 
opinion of Lord C. J. Eyre in Curling v. Long (c), where 
he fays, that where a ihip, after capture ai)d recapture^ 
completes her voyage, and the fhipper has his goods, 
** though the original contra£I be done, a meritorious 
condderation arifes, which entitles the mafter to a rccom* 
pence; not, however, on the foot of the old contrail, but 
on a newcontra£l which fprings out of it.” Then, if the 
freight were earned under a new contra£l, fubfequent to 
the abandonment to the underwriter on the (liip, by 
which he was placed in the ntuntion of owner, the plain- 
ti IT cannot be entitled to recover it, and the fubfequent 
abandonment is inoperative, there being no falvagc. But 
however the quedion concerning the continuance of the 
original contradT after fuch an embargo may be as be-^ 
tween the (liip owner and Ihipper of goods, or the madcr 
and mariners, if the owner’s right to the fliip remained 
in da'a quo, it cannot vary the cafe as between the dif- 
ferent feis of underwriters. The legal owner or affignee 
of the flijp mud neceflarily be entitled to all'the future 
earning of ^t after he became fuch, as he is liable to all 
future outgoings. And the quedion, for whom the de¬ 
fendant, who h is received the money for the freight, is 
trudee, mud depend upon the quedion,'Who w'as the 
legal owner at the time of the fervice perforated in re* 

7 Vr» H#/. a5j. {h) 2 Burr. SSs. (c) 1 Bcf. C? PuU 637. 

fpe£I 
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ipc£l n*‘ which fuch money became due ? in confidering 1803. 
which it is neceflary to revert to the original contraia be- —— 

^ _ Thompson 

tween the owner and the underwriter on the ftiip; and to 

Row*:«4>ri> 

afeertain what intereft the former undertakes to aban. 
don to the latter in abandoning the fliip. This intereft 
cannot be broken in upon by any fubfequent contra£k 
which the owner makes with the underwriter on freight, 
and which may collaterally affe£t the (hip itC;lf. Such 
fubfequent contra£l: cannot entitle the underwriter on 
freight to the earnings of the fliip after the owner has 
parted with the property in her, hov/ever it might give 
^ Jiim a remedy In damages againft the owner for the breach 
of a fpecial contra£l:. The uiu^rwriter on freight, who 
contrafted with the owner fubfcqucntly to his contract 
with the underwriters on (hip, cannot ftand hi a better (itu- 
ation than the owner himfelf; and it is clear tliat as be¬ 
tween fuch owner and the uiulorwriter the fnip after 
abandonment the latter would be entitled to the freight. 
Abandonment is no other than the alTurcd’s election to con 
vert a dubious rifle into a total lol's. lie compels tK^ under¬ 
writer, under this difadvantage, to purchafe the property 
for the full value iiifured, and thereby puts him into his 
place for all chances, favourable or other wife. The chance 
pf freight is one ground of the calculation made by the 
alTured at the time in confidering whether or not he will 
abandon. The azTured could not have r. ceived more if 
the (hip had been totally loft. The underwiitcr purchafes 
the right of having it fo confulercd as bctw'een them, with 
the benefit of falvage. Then the allured, who has re¬ 
ceived compenfation as for a total lofs, cannot be in ^ 
better fituation than if a total lofs had happened: nor is 
it reafonable or juft that the underwriter on the (hip, 
who, in addition to paying the full value of it as for a 
VoL. IV. total 
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total lr>fs, incurs the cxpence and rilk of all futitre con¬ 
tingencies and dangers, fliould not be eiilltlcd as well to 
the earnings of the Ihip. While any profit can be de¬ 
rived to the afTured from the future ufe of the fhip it can¬ 
not be dccm'-d a total lofs; and yet he can only exercife 
the right of abandonment upon the prefumption in law 
that the exilVmg circumftances are equivalent to a total 
lofs. Some voyages, fuch as thofe to the Bq/l Indiesf may 
lafl two or three years: the fliip may be flranded at the 
commencement of her outward-bound voyage, and be in 
fuch peril as to warrant an abandonment: if then tlie 
owner, elefling to abandon, receive payment from the 
underwriter on the fhip as for a total lofs, it cannot be 
contended that, by having alfo infured his freight, he 
would be entitled to the ufe and profit of the fhip for 
three years longer. After an abandonment the under¬ 
writers on fhlps are not bound to purfue the voyage con- 
trafled for at their own rifk and expence without any 
compenfation ; for a coiitra<Sl of this nature is not like a 
mortgage, which binds the land, but is perfonal, and only 
binds the owner who made it. But fuppofing the previ¬ 
ous contra£ls of the afTured with the fliippcrs of goods 
would in equity bind the underwriters after an abandon¬ 
ment to purfue the voyage, if pra£licablc, the fame equity 
would transfer to the latter the benefit as well us the 
burden of thofe contra<Sls. At any rate, however, if the 
abandonment to the underwriter on the fhip would not 
entitle him to receive the freight as againif the under¬ 
writer on freight, to whom it was fpecifically abandoned, 
yet the latter, flanding in the place of the owner, would 
only be entitled to the balance of the freight after de- 
du6ling thofe charges which the owner himfelf would 
have had to defray out of the freight, fuch as ex- 
V pences 
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pences of pTf)vifions, feanien*s wa»es, &c., \vhlch have 
no relatio!! to the body of the fliip, and confequently no 
part of that wlrch the underwriter on the fhip undertooic 
to infure, according to Roberfjon v. E’lver (a). 

In reply it was infilled, that the temporary detention 
of the Ih'p by the RuJ/ian Government was an e.ucurgo 
properly fo called, as Hated in the cafe, aiul not ,i capture^ 
which latter was always undetllood where the flop was 
either taken as prize jure '.>«'lll, or by \v.-y of conFr.'catlon 
for laws broken. In thofc cafes, the property was abfo- 
lutely devefted out of the former O'vners, and velb'd in 
the capturing or confifcjting State, and not capable of 
veiling again in the original owner except by recapture, 
fubjtiSl to falvage. That, taking the whole of t’ds pro¬ 
ceeding together, the chara<Sler of it was no more than 
an embargo^ a detention for a time concluded by a volun¬ 
tary releafe. That the manner of it was indeed attended 
with circumllances more than ufualiy aggravating, and, 
to the individual mariners, injurious \ but at no period of 
it did the Rujfian Goverriment, by any judgment of a 
court or other authentic a£l, aflume to themfclves the 
right of property, either as prize or by way of confifea- 
tion. That embargoes were laid on from different mo¬ 
tives, either friendly, politic, or precautionary with a 
view to future hoHility in certain events. Theft latter 
may end in condemnation or confifcation; but, till con¬ 
demned or confifeated, the right of property Hill remains 
in the original owmers. Eut if releafed at laft by the 
felzing State, the event teHifies the nature and character 
of the detention, and denominates it an embargo. 

At the coiiclulion of the defendant’s counfel on the 
fecond argument. 


5» 

1803. 

T <t>'MPSOW 
rji 

RowcRorT 


(d) 1 Term R /». 127. 


Lord 
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Lord Elleniiorough C. J. faid, If the rights of the 
refpeffivc fets of undcrv/riters on the (liip and on thfe 
freight claflied in this cafe^ and it had been a quedion of 
priority between the two, who were litigating for pay¬ 
ment out of the fame* fund, I fliould have gone with the 
defendant’s counfel in a great part of their argument; 
but here the litigation is by one of the fets of underwriters 
with the aflured, who has made a fpecihe contraff with 
each of them, by which he muft be bound. And there¬ 
fore, in my prefent view of the fubjedf, the right of pro¬ 
perty in the fubjeff-matter maybe in the underwriters on 
the (hip, and yet the defendant may be liable to the un¬ 
derwriter on the freight in this adlion. The plaintiff 
contra^led with the defendant to in fare his freight: an 
event happened which entitled him to abandon it to the 
plaintiff; The plaintiff accepted the abandonment, and- 
has paid the defendant as for a total lofs of the freight. 
The defendant has fince reccive<l the freight; and yet he 
refufes to pay it over to the plaintiff in purfuance of his 
undertaking. To be fare he is liable. 

It was then fuggefled by the defendant’s counfel, that 
at lead he was entitled to deduct tlic cxpences of the 
voyage, fuch as wages, provifions, &c. which were in 
the nature of falvage on the freigl.t. 

Lord Elleneorouijh C. J. The defendant has re¬ 
ceived the fcntire freight, and therefore he mult pay it over. 
'Ihc underwriters on the fliip, from the time of the aban¬ 
donment to them, ftaiid in the fame fituatioii as the 
owner ; and as the owner was liable to all l\eCe cxpences 
before, fo, after the abandonment, they muft be borne by 
the undcrv/riters on the (liip. Expcnces of this fort are 
not, properly fpcaking, falvage on the freiglu, but they 


•are 
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are charges paid by the owner of the fhip for the benefit 
of thofe to whom he abandoned it. And therefore he 
will be entitled retain a proportionable part on his fet- 
tlement with them. 

JPfr Curiam, Poftea to the Plaintiff. 

Call, Bart, agalnft Dunning. 

J N debt on bond, at the trial before Lord F.llenhorough 
C. J., at the Sittings after laft term, the only proof' 
offered of the execution of the bond was the anfwer of 
the defendant in Chancery to a bill filed for a difeovery, 
Whether this were his bond ? in which anfwer it was ad¬ 
mitted to be fo. But the bond, when produced, having 
the name ** Richard Wilfon* fubferibed thereto as the 
witnefs attefling the execution, and no evidence being 
given of his hand-writing, or that any inquiry had been 
made who the perfon was, or where he was to be found, 
or that any application had been made to any perfon of 
that name to know whether he were the fubferibing wit¬ 
nefs ; (though it was fuggefted on the part of the plaintiff 
that no knowleifge of the witnefs could be obtained by 
him i) tlie Lord Chief Jnflice thought that no fuflicient 
foundation had been laid to let in the fecondary evidence 
ofi'ered, and therefore nonfuited tlie plaintiff. 

Gihhs moved to fet afide the nonfuit, on the ground that 
this was dillinguiflied from all the prior cafes where evU 
dc'iice of the defendant’s admiffion that it v/as his bond, 
without calling the fubferibing witnefs or proving his 
hand-writing if dead, had been reje£lcd : For in thofe 
cafes the parties might have made fuch ailniiiTin; by fur- 
piize. And tliC Courts have always confidered the evi- 

E 3 dence 
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dence of the fuhfcrlbing witnefs material, if it can be ob* 
tiined, in order that a defendant may h.ive the advantage 
of a difclofure being inadr of all the circumdances at- 
tentiing the execution of the inllrument at the time, 
liut here the defendant himfelf had the opportunity of 
hating, together with the achnowledgmeiit of his hand- 
\\iritlng, every accompanying circumflance of the tranfac- 
tion which he thought materied for him ; and therefore he 
cannot be hurt bv letting iit ids own account of the fa£l: 
more efpeci.illy when his attention w'as particularly called 
to the object by the bill lilec! for a dihovcry, the profcfl'ed 
ohjert of which lie muit know was to make ule of the 
anlwfcr ngainil him : and ail this delivered under the 
faniftion of an oath. 

Lord ELI.tMioROUGH C. J. This cafe falls within the 
common rule. 'Ehe al)fv^er of the defendant in Chan¬ 
cery, admitiir.g the execution of his bond, to which 
there was a fubfcvibiiig witnefs, cannot be more than 
fecondary evidence: and I did not reje£l it as not be¬ 
ing admifiible in anv event, hut becaufc tlie plaintiff 
had not laid a foundation for letting it in by fbewdrig that; 
he had made inquiry after the fubferibing witnefs Richard 
JJUfoUy and had not been able with due diligence to pro¬ 
cure any account of him. No one perfoii of tint name 
(of whom feveral were fuggeded in court within reach 
of inquiry) had been applied to for the purpufe of know¬ 
ing w'hether he were the fubferibing witnefs. 

lb 

Le Blanc J. The argument of the plaintiff’s counfcl 
goes upon the fuppofition that the obligor himfelf muft 
know every circuniHance attending the execution of the 
bond : but that does not follow. A fa£l m^y be hnowiji 


to 
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to the rubfcribing witnefs not within the knowledge or 
recolIe£lion of the obligor, and he is entitled to avail him- 
felf of all the knowledge of the fubfcribing witnefs rela¬ 
tive to the tranfa£tion. 

Per Curiam^ Rule rcfufcd. 


Barclay, qui tarn, agalnjl Walmsley. 

^ ms was an a£fion for ufury upon a bill of exchange, 
dated 4ih "July i8oi, for 30/., drawn by 2^ and C. 
Hauuhes on the defendant, and accepted by him, payable 
to their own order thirty days after date, by them in- 
dorled to one J. Benfotiy and by him again to one M. 
Cutler. The faffs were, that the bill fo drawn and com¬ 
ing by indorfement to Cutler^ which became due on the 
7th of Selttember^ was by him prefented for acceptance to 
the defendant on the 20th of Augitjl preceding, when it 
was agreed between them that the defendant fiiould pay 
the bill then, upon an allowance of 6 d. in the pound, 
which he fald was his ufual charge unon fuch occafions: 
and accordingly the defendant paid 29/. 5 j’. to Cutler^ 
who thereupon gave him up the bill. 

The corrupt agreement was laid in the firft count to 
be made with Cutler on the 20th of Augujl 1801, that the 
defendant fliould lend to Cutler 29 /. 5 x., part of the 30/. 
mentioned in the faid bill, and Ihould forbear till the bill 
became due, viz. until the 7th of September^ and for fuch 
forbearance fliould retain, receive, take, and referve to his 
own ufe the refidue, viz. 15 x. as a premium; and that for 
fecuring to the defendant, and enabling him to receive 
and taHe to his own ufe as well 29/. 5X. fo to be lent a< 
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1803. thC'f.iid 15/. for die forbearance, &c. making together 
^c/., Cutkr fliould ckliver up to the defendant the faid 

i>ARi:LAV» * 

sji tam, bill, which he as acceptor was liable to pay to Cuihr a$ 
Vv /ijuflaiLEY. iiidorfee and holder, vs hen the fame (hould become ducj, 
and thereby enable the defendant to retain to his own ufe 
the faid 30/., the amount of the bill, iuftead of paying it 
over to Cutler when it became due : averring fuch corrupt 
contract to have been carried into effeih, and tlie ufury to 
have been complete on the 7th of September. In the fc« 
cond count the ufury w'as alleged to be upon an agree¬ 
ment made the 2o:h of by the defendant to d)f- 

cctwt the fail! bill h;r 30/. by lending and advancing 29A 
pirt of the fiid 30/. mentioned in the bill, and 
jcrbc'nringf until tlic faid bill became due, namely, till 
thi 7ih of Sdi-ianlcry and that for fuch forbearance the 
defendant fhouid have and retain to his own ufe 15/. 
premium, the refidue of the faid 30/., &c., laying the 
ufury to h'aivi been complete on the 2otIi v.f Augujb, 
The/e were oth.' r c- "'ts to the fame tlFecl:. 


It was i^bjeiTted at tlie in. E'l'uborottgk 

C. J. at the fitting!) after lift term at that this 

was no /;n« cj y5/'/-'u’r<'/,vrc', as between tin fe p"rties, which 
it ivas laid to be in eveiy count of the ilecbiration, and 
which wis nccefliiry to conftltute ufury. Tliat there 
could be no borrowing unlcfs there were an obligation to 
repay, w’hich was not the cafe here; but that the traafac- 
tion was nothing more than an anticipi i ui of p*ymtnt, 
for which accommodation it might b'' C'-- i. aihnftttd iliat 
tlv: delcv.dant had taken moie than an adi'^u.ite c -ufidcr- 
ation, but that would not cenftitute ufury. H ; Lord- 
fhip thought the objection well founded, and noniuited 
the plaintiff. 


Carrow 
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Garrow moved to fet aHde the nonfuitj and, after {gating 
the before-mentioned circumftances, faid, that if this were 
not to be conGdered as ufury, on the ground that it was 
only an anticipation of payment, for which a party was at 
liberty to take what rate of intered he pleafed, it would 
he very eafy to evade the ftatute of ufury by framing the 
Securities in this form. But 

Lord Ellenborouch C. J. faid, that to conllitute 
ufury there mud either be a diredf loan and a taking of 
more than legal intered for the forbearance of repayment, 
or there mud be fome device contrived for the purpofc of 
concealing or evading the appearance of a loan and for¬ 
bearance, when in truth it was fuch. Hut here was no 
loan or forbearance, only a mere anticipation of the pay¬ 
ment of a debt by the party before the time when by law 
he could be called upon for it. Th i. the defendant had 
hcen guilty of very improper pratTij^, but not of ufury. 

Per Curianif Rule refufed. 


1803, 


BABCLAYp 
qui cam. 


WalmsliT« 


Clarke and Others agabi/l Cock, 

declaration dated, that one Richard Woodward^ 
on the 12th of Nevember i 800, drew two bills of 
exchange on the defendant, payable to his own order, 
the one for 1046/ 7 j. i r/., at 70 days after date; the 
order for 80/. at Gx u'eeks after date : that the defendant 

to hi' owi> i>rJcr; D acknowV.’g'd by letter the receipt of the lift of the /if-\can bills, and tha| 
had drawn tor ih* ann'u.i , and alfurcd him that it would men with due honour tr ;m him. 
This li an acc'plance of the h ll by }i : and the purpvrt of fach letter having been cemmuni-t 
cated by jV. to tinrd perf ns, wno, on tl.e credit of it, advanced money on tlie bill t» A., who 
bdnrfid it to them , held that B. wa' liable as acceptor in an a;lion by fuch indorfees, although 
alter the indorfem^nt, in cotilequmcr ol the Ajucnn bills having been arrached in B.'s hands, who 
was ipnniant of his le.rifr havng been ihcun, A. wrote to B advifing him not to accept the 
bill wh'^n ^cn^ered to him, whicn, as h-itween A. and B , vioalJ hate beeq a dif^harge of B'$ 
acceptance if the ciil had llili r'.naaiucd in A.'i hands. 


Friiljyf 
jfuiie 17 th. 


A ,]n coniiJera- 
tion of having 
commiffioned B. 
to receive certain 
African bills 
payable Co him, 
drew a bill upon 
B. for the a- 
m-unt, piyahle 
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accepted thefe bills; and afterwards, and before they be¬ 
came due, they were indorfed by R. Woodward to the 
plaintiffs. There were alfo counts for money had and 
received, and upon an account dated. Plea non aflump- 
fit. At the trial of this caufe before Lord FAlenhorough 
C. J. at Guildhall^ a verdi£l was found for the plaintiffs 
for 1226/. IS, II </., fubje£I to the opinion of the Court 
on the following cafe : 

The plaintiffs are bankers in Liverpool. The defendant 
is one of the members compofing the African committee, 
and refides in London. R. Woodward having feveral bills 
of exchange in the hands of the African committee to the 
amount of 1126/. yr. id. previous to the 12th of 
vemher i8oo, had given an order to the defendant to re¬ 
ceive them from the committee on his account, and the 
defendant had agreed to accept bills to the fame amount, 
to be drawn by Woodward. On the I2th of November 
Woodward, being then at Liverpool, drev/ the bills of ex¬ 
change mentioned in the declaration, of which he advifed 
the defendant by the following letter of the fame date. 

** Dear Sir, 12th Nov. i8©o. 

I called upon you the day I left town with an order 
•* on the African committee for the bills of exchange in 
their hands belonging to me, but not having the plea- 
“ furc of finding you at home, and having left the lift of 
“ the bills, and my time being fhorc, I fent it, with the lift 
inclofed,*by the poft from Kingjlrcet, Covent Garden, 
“ which you received fafe. I have now to inform you, 
“ that I have this da^ valued on you for the amount to 
“ my order, viz. at 70 days1046/. y t. id., and at 
“ 6 weeks per 80/., which I hope will be agreeable to 
“ you as to the dates; and as they will fall due fome few 
days after thofe you will get from the committee, you 

« will. 


<1 
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« will, I tiud, have time to be ki cafli without any.ad- 1803. 
“ vance.” (Signed) ** Woodward.'* On the 15th —— 

C L A A 1C ft 

of November the defendant returned the following anfwer a^awji 
** to R. Woodward: Loudon^ Nov. 151!), 1800. Dear 
Sir, 1 was very forry I happened to be from home 
“ when you did me the favour of calling with the lift of 
“ bills in the hands of the African committee. By that 
« lift I find that they amount to the fum you have drawn 
“ for as dated in your favour of the 12th inftant, which 
you may be aflured will meet due honour from, dear 
Sir, yours, &c. S. Cock** Woodward had kept his 
bank account with the plaintiffs, upon the balance of 
which he was, at this period, indebted to them in 1626/. 
and they had therefore refufed to advance him any more 
money on his general account, and had returned feveral 
of his check-- for fums of 15/. and 20/. On the 17th of 
November, after the receipt of the above anfwer. Wood¬ 
ward indorfed the bills of exchange in the declaration 
mentioned, and delivered them fo indorfed to the plain¬ 
tiffs, who fhortly afterwards advanced him money upon 
the credit of the bills to the full amount thereof. Wood¬ 
ward, at the fame time, either communicated to the 
plaintiffs the purport of the defendant's letter to him of the 
15th November, or informed them that the defendant had 
pofitively undertaken to accept the bills, but did not then 
fhew the letter to the plaintiffs, nor was it in their pof- 
fellion, or ever feen by them before the 5 th of December 
following. On the 20th of November 1 800 the defendant 
wrote 10 Woodwird the following letter : “ London, Nov* 

“ 20th, 1800. Dear Sir, You will be greatly furprifed 
“ to learn, that on my applying at the African Office for 
“ the bills remitted irom-Cape Coaft on account of the 
Pilgrim, I found that an attachnient had been laid on 

“ them 
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1805. them at the fuit of Meffra. Parrys, Under thefc cif* 
** cumftances I beg to be favoured with your direc? 

' figatnft ** tions how I am to a£):; and, in the mean time, I will 
,CocK. perfons who may come about yoar drafts, that 

“ before I can accept them I muft hear from you. Wait- 
** ing your reply, I am, dear Sir, yours, &c. 5 . Cod,** 
To this letter Woodward^ on the 22ii of November^ re¬ 
turned an anfwer to Mr. Codf of which the following ia 
an extraft; “ If tliey, Meflrs. Parrys^ pethfl; in attaching- 
the bills, matters mafl. relt ns they are at prefent, and 
you, of enurfe, refufe to accept the bills I have drawn 
on you.** V ithcr of thcL ktte’". were communicated 
to t’'-= •'’"!»'ti(rs. The defer*' c tiid, in faft, before the 
bills in to.r ■ i* -rLiji meiitionecl became due, receive 
from the committee the abovementioned bills of 

"''change, amounting to ii'j. 61 . 7/. id, on account of 
h'W.iv.,.-.:, '' - ’>■ h were duly paid to the defendant. 

Oil the 20th of November an attachment wasiflued 
out of the Lord Mayor’s Court of I.vidont at the fuit of 
Wdliam and *phomas Parry^ againfl the property of R, 
Wood’ivard in the hands of the defendant, and which was 
ferved upon the defendant on that day; and on the 26th 
of the fame month the defendant had notice to appear as 
garnifliee. On the 24th of January following Mr. Cod 
pleaded to the attachment; and on the 28th of the fame 
month the cauQ: was tried, and a verdict found for Meflrs. 
Porryj, with tii8/. I2 j. yJ. damages, being the balance 
in his hands due to the faid R. Wood.' ird^ and which 
was aftf.’•wards paid over to Meflrs. Parrysy in confequenee 
of the judgment obtained in fuch attachmi i.c. The bills 
were duly prefented for payment to the defend-aiit. On the 
:;i8th of January 1801 the phintilFs wrote to the defend¬ 
ant 
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ant the following letter: “ Liverpool, 28th January iSpi. 1803, 

Sir, This morning Mr. R. Woodward*^ draft on you ——— 

Cm I* a r 1C r 

**for 1046/. yx. \d., due 24th inftant, was returned to ('.galnfi 

Coes. 

US protefted for non-payment. As we gave Mr. Wood* 

« nvard the full value of this bill> and the former one, 
due the 27th of December, for 80/., on his pofitive af- 
“ furance that they would be duly accepted \ and as he 
produced to us, in conlirmation of fuch aHurance, yous 
letter to him of the 15th N-cvemher, in which you fay, 

•* that he may be alTured the fum he has drawn for, as 
•* ftated in his letter of <-he 12th inftant, will meet with 
“ due honour ; wc are unoer the necefllty of informing 
you that we cannot avoid ccnfulering you as liable 
** to us for the payment of tlicfe bills. la the pre- 
•* fent fituation of Mr. l*':oJwr.rd, againft whom a com- 
million of bankrupt has been opened, we think it not 
“ lefs necefiary, on your account than on our own, that 
“ you ftiopld be apprized of thefe clrcumftanccs; and 
we hope, and Ihall be happy to hear, that you have 
been enabled to fecure yourfjlf from lof?, which wc 
** are forry to fay v-ill not be the cafe v/lth ourfclves, 
even when the bills above mentioned are paid. We 
arc, &c. Clarkes and Ilofcoed On the 30th of jnniiarn 
the defendant returned the following anfwcr : “ London, 

“ yoixXi. January 1801 . Mefirs. Clarkes znA. Rofeoe. Gen- 
“ tlcmen, I have received your favour of the 28th in- 
ftant, and an; furprized to find that you conGder me 
“ to be liable to you for the payment of Mr. Waodward^3 
two bills f n* 1046/. 7/. I d. and 80/., which bills I re* 

** ticcept, on account of the money with which 

« they were tp be paid having been attached in my 
hands. Until the receipt of vour letter, I never knew 
** in whofc polTcirion the bills were, or 1 fl;ouId have writ- 

“ tee 
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1803. 


Clarxb 

CoiK. 


“ ten to inform you of the circumftance of the money 
“ being attdched : of this I did inform Mr. Woodnvardhy 
** letter, tlated the 20th of November^ from waom 1 re- 
« ceived this anfwer, “ I'liat if Meflrs. perfift, in 

attaching the bills, matters inufl: refl where they are at 
“ prefent, and you of courfe refufe to accept the bills I 
“ have drawn on you.” From this time I concluded 
** that I was not authorifed to refifl: the attachment. 
** Had I ever doubted the propriety of this concluHon, IL 
** fhould have been confirmed in it by your not infilling 
“ on my accepting the bills, which I prefumed ihould 
have been done by you ; but ftill more fo by your not 
“ taking any notice of my refufal to pay the bill for 80/. 
“ due on the 27th of December* Had this been done, 
however queftionable might have been the right my 
“ letter to Mr. IVoodiuard gave you to look to me for 
*• payment, I certainly (hould have refilled the attachment 
“ inftead of allowing judgment to take place. As it is, 
“ I cannot but confider that the effe£l of the attachment 
“ is wholly Imputable to your not having in due time 
“ communicated to me the ftatement contained in your 
“ letter, and that therefore I am not liable to the payment 
“ of the bills. Whether the attachment can be fet afide 
“ or not is what I am totally ignorant of, but unfortu- 
nately circumfianced as you are I (hall certainly retain 
“ the money in my pofledion until it is determined to 
“ whom^I am legally bound to pay it. I am, gentlemen, 
“ ypur refpe£lful, &c. S. Cock** “ P. S. I juft beg 
to obferve, that though my letter to Mr. W. implied an 
intention of accepting bills to the amount mentioned 
in his letter to me, yet as no fum was mentioned, it 
“ never occurred to my imagination that any perfon 
** would make advances to the amount of 1200/. on the 

ftrength 
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ftrength of my letter without previoufly applying to me, 1803. 
or prefenting the bills for acceptance. 5 . C.” On the — 

O L AII iC ft 

2d of February the plaintiffs made the following reply. agatnji 
** Lmerpoolf February 1801. Mr. Simon Cock, Sir, 

Although we flioulil be extremely forry that you Ihould 
“ be an eventual lofer by your tranfa£lions with Mr. 

« IFootIwardt yet we cannot admit that any omiflion has 
taken place on cur part that can have led to your pre- 
fent difficulty. From the tenor of your letter of the 
•* 15th November to Mr. JFoedwardf we could entertain 
** no doubt that the bills quoted in his letter to you of the 
« I2th would be duly accepted, nor did we know upon 
** what grounds fuch engagement was entered into. The 
« bills fo received were remitted by us in courfe to Sir 
‘James Efdail and Co., and duly prefentedfor acceptance.. 

And when the firlC for 80/. was returned we gave no- 
“ tice to Mr. Woodvaard^ who was then, as far as we 
“ know, folvent, expecting he would remove the dilliculty 
which prevented the acceptance and payment of the 
bills. We cannot help particularly adverting to the 
“ extra^ with which you have favoured us from Mr. 

“ Woodward^s letter in anfwer to yours of 20th Novem- 
“ ber, in which he fays you will of courfe refufe to accept 
the bills 1 have drawn upon you. This would have 
been very right if Mr, Woodward had then been the 
holder of fuch bills; but after having negotiated them, 
and received a£lual value for the amount, and depoHted 
with us yours of the 15th of November as evidence of 
your acceptance, it was no longer competent for him to 
“ difeharge that promife, any more than it was neceffary 
« for us to remind you that fuch engagement on your 
<* part had taken place. We are happy to find on your 
own account that you are the holder of fome bills as 


7 


1 


« 
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** an Indemnity to you for this acceptance; and if yoii# 
** right to detain them depend on the queftion whether 
you had rendered yourfelf liable on behalf of Mr.' 
** Woodwardt we may congratulate both you and our- 
felves that this circumfliance had certainly taken placcii 
« You fpeak of having allowed judgment to pafsy which 
we cannot but think was inadvertently done, when you 
« mud have recollected the contents of your letter, and 
** known that Mr. Woodward had drawn and negotiated 
“ the bills in confequencc. But we hope on your behalf 
** that you may yet be able to obviate the elFefis of fuch 
judgment, fo as to retain from the funds you hold what 
you may pay on Mr. Woodward'^ behalf. We have 
** only to add, that if on further conlideratlon you are 
not fatished w'ith the judice of our claim, we (hall nei- 
** ther prefs you unreafonably in point of time as to your 
•* decilion, nor unadvifedly adopt any unjud meafures. 
When we are further apprifed of your intentions wc 
will lay the cafe before couiifel, and fliall be guided by 
their opinion; after which, if any difHculties (hall re- 
main, we iliall be glad to join with you in terminating 
“ them with as little expence and trouble as poffible j 
being with much refpeCl yours, See, Clarkes and Rof^ 
coe,'* The quedion for the opinion of the Court was. 
Whether the plaintiffs were entitled to recover ? If the 
Court fhould be of opinion they were entitled to recover, 
then th^ verdiCb to dand; if not, then judgment of non- 
fuit to be entered. 

Scarlett for the plaintiff made twoquedions, id. Whe¬ 
ther there were a due acceptance of the bills by the de¬ 
fendant ? 2d, Whether fuch acceptance were done away 
by fubfequent ciicumdances ? i. An acceptance of a 

6 biU 
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bill of exchange need not be in writing upon the bill i for 1803. 

though the ftat, 3 & 4 jinn, c. $. for regulating inland " 

w L A H 1C ft 

bills of exchange fays, (f. 5.} that no acceptance of any egaift 

1 • • t CocJCe 

fuch bill (hall be fulHcient to charge any perfon, un« 
lefs the fame be underwritten or indorfed in writing there* 
uponi*' yet that is only neceflary with rcfpcft to cojis^ and 
fuch bills may (lill be accepted by paroly according to 
Lumley v. Palmer {a), and Pierfin v. Dunlop [b). There is 
no technical form of acceptance: it Is no more In efrc£i; 

'than a promife to pay the bill when due, which Is exprefsly 
conveyed by the defendant’s letter of the I5rh of Novem* 

‘her 1800. Ft is not material that the letter Itfelf was not 
Ihewn before the bills were negotiated to the plaintifTo j 
but the purport of It was communicated to them, that the 
bills would be honoured by the defendant when due. 

Powell V. Monnier{c) comes neareft to the prefen t cafe, 
iirhere a (imilar letter to the drawer, in anfwer toonc ad- 
ViOiig him Of the drawing of the bill, was holden to be an 
acceptance. So an agreement to accept amounts to an 
acceptance. Mafon v. Hunt [d). Then, 2dly, if the bills 
were duly accepted, nothing which palTed between the 
(drawer and acceptor after the bills were negotiated into 
third hands, nothing lefs than the exprefs declaration of 
the holders, could do away or qualify fuch acceptance 
as againft the holders. Dingwall v. Dunjlsr[e). In 
Johnfony. Callings (f) the promife to accept was made 
before the bill was drawn j which fufficiently didinguiflies 
that cafe from the prefent. \_Le Blanc'], And there too 
the promife was not communicated to the holder at the 
l^me.] 

(a) temy. Hardio. 74. • (i) Cvwp. 575, 

(f) tJitk.611. (rf) Dough 

(«) Dougl 247. (/) I EaP'i Ref. gS. 

VoL. iVi 
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0 *^ 3 /contra, id. This was not an acceptance, but 
only a promife to accept in future upon a tender of the 
bill. In Johnfon v. Collifigs{a) it was thought that the 
cafes had gone too far in admitting of an acceptance by 
parol, however pcfitivc, or any other than an exprefs ac¬ 
ceptance in writing on the bill itfelf: therefore the Court 
will not carry the l.ixity further than the cafes have already 
proceeded. A nd the dccifion in that cafe, that a promife to 
pay a bill not then drawn was no acceptance, went to narrow 
the principle deducibic from the former cafes. Now here, 
though the bills were actually drawn before the defendant’s 
letter was written, yet as they then {till remained in the 
drawer’s hands, they were inoperative as bills j and when 
afterwards ilTued, they never were in fa£t prefented for ac¬ 
ceptance, which the ufual form of pleading (hews to be 
neceffary. For a declaration againlt an acceptor always 
dates that the bill was prefented to him for acceptance, 
and that he thereupon did accept it; whereas here it is 
only dated that the bills were drawn on the defendant, 
and that he accepted them, without dating that they were 
prefented for acceptance. If then this were only a pro- 
inife to^iccept, fuch a promife, however binding for a 
good confideration, can only be enforced by the perfoii to 
\vhom it was made, and cannot be alTigned to another as 
an acceptance itfelf by the law-merchant. A mere pro- 
mife to do an acl; cannot be the fubje£l; matter of an 
alTignmcnt like an a^ done ( 3 ). Nor can the communi- 
cation-of fuch promife to the plaintiffs vary the cafe; for 
if fuch a promife amount in itfelf to a poGtive acceptance, 
it would neceffarily pafs by the indorfement of the bill 
whether communicated or not at the time to the holder. 


(a) I Rtf. g8 


{i) Ibtd, lO}* 


But 
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But if it were neceifarjr that fuch coUimunication Ihguld 
be made, which may be colle^ed from what was faid in 
Johnfon v. CoUingSt it (hould at leaft have appeared that 
the letter itfelf was (hewn to the plaintiffs when the bills 
were negotiated to them, and not merely the purport of it 
Hated. For if the notice be the operative thing, it cannot 
go further than the fa£t itfelf notified, which was only 
that the defendant had promifed to honour the bills when 
due, and not that he had accepted them. [Lord EVen- 
borough C. J. If the law in this refpecl were to be framed 
de novo, it might perhaps be defirable to have nothing 
elfe taken as an acceptance than an acceptance in writing 
on the bill itfelf, that every one to whom It paffed might 
fee on the face of the inftrument itfelf whether or not it 
were accepted ; but it is now much too late to recur back 
to that, after the various docifions in the times of Lord 
Hordimeke and Lord Mansfield.'] At any rate, the doc¬ 
trine of fuch implied acceptances, being itfelf of equitable 
origin, ought to have equitable exceptions v.'hen they exifl 
as they do here, idly. The defendant was at all events 
difeharged by the laches of the plaintiffs in not communi¬ 
cating to him that they had been induced to take the bills 
upon the reprefenration made to them of his proniife to 
accept; (fuch acceptance not appearing upon the bills 
themfelves). If they had done fo, it would have enabled 
the defendant to have explained to tlicm how the tranfac- 
tion Hood. Or had he even known the fa£l of fuch re- 
prefentation having been made (the contrary of which he 
had reafon to colledl from JVoodward'^ fubfequent letter 
to him, advifing him to refufe to accept the bills when 
prefented), the defendant might have refifted the foreign 
attachment fued out by the Parrys* {Lawrence J. The 

F % defendant 
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dcfipndant muft at leaft have known from JV’oodwarJ*a 
letter that the bills were negotiated out of his hands.] 

Scar/ett in re^ly. The circumftance of the plaintilFs* 
not prefenting the bills for acceptance rather fliews that 
they confidered tliem to have been already accepted* 
PUlans Pan Miercp{a) is decifive that an engagement 
to accept is an acceptance in law; and Wilkinfcn v. Ltd- 
•iuidge{b) there cited by I'ates], fhews that fuch accep¬ 
tance may be by collateral writing. And this is recognized 
by the very exception made by the ftatute of as to 
colls. Then if it were fuch an acceptance as was bind¬ 
ing between the parties at the time when it was given, it 
was necellarily transferred with the bills. If indeed 
H^oodward had palled the bills after fending the letter to 
the defendant difeharging his acceptances, that would 
have been a fraud upon him, and would not have bound 
him as acceptor: becaufe while Woodward was the holder 
he might legally give fuch difchalge ; but after he had 
negotiated the bills, any difeharge by him was inoperative. 
No laches edn be imputed to the plaintiiFs for want of giv¬ 
ing notice to the defendant; for Woodward'to him, 
containing the fuppofed difeharge, gave him information 
at the famt time that the bills were negotiated \ and he 
was confequently bound to know that Woodward could 
not difeharge him* The fraud, if any, was between- 
Weodward*znd the defendant. 

Lord Ellenborouoh C. J. The defendant is fued as 
mcceptor of certain bills of exchange drawn on him by 
Woodward, payable to his own order, and indorfed by 

(a) 3 Bitrr, i663-*i669. (^} 1 Stra^ 64S. 

him 
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him to the plaintifFs; Woodward having before depofited 
certain other bills in the hands of the defendant, and em¬ 
powered him to receive the money due on them. On the 
12th of November 1800 Woodward wrote a letter to the 
defendant, in which he informed hiim that he had that 
day “ v./Zf/rd on him” to the amount of 1046/. 7/. id. 
and 80/., meaning that he had drawn bills of exchange 
upon him for fuch value, which gave the defendant notice 
of the bills being dt^wn. The quellion is, Whether the 
anfwer returned by the defendant amount to an accep¬ 
tance, and that anfwer communicated to the plaintiffs, 
who took the bills on the faith of the reprefentation made 
by Woodward to them of the contents of the defendant’s 
letter ? In that letter, dated the 15 th of November^ the de¬ 
fendant informed Woodward that he had received the lilt 
of bills in the hands of the African committee, by which 
he found that they amounted to the fum for which Wood^ 
ward had drawn, as Hated in his favour of the 12th, 
** which he might be ajfured would meet with due honour 
from hini' (the defendant). The firfl queftion is, Whe¬ 
ther, as between the defendant and Woodward^ without 
further circunnHances, and things Handing as they then 
did, this did not amount to an acceptance ? And it has 
been laid down in fo many cafes that a promife that a bill 
when dueJhall meet due honour amounts to an acceptance, 
and that without fending it for a formal acceptance in 
writing, that it would be waHing words to refer to the 
books on this fubje£l., It is as clear, that if the bills had 
remained in Woodward*^ hands at the time of his writing 
the letter of the 22d of November, wherein he informed 
the defendant, that if the Parry/perfiHed in attachin^i the 
African bills in his hands, matters muH reft as they then 
were, and the defendant would of courfe refufe to accept 

F % the 
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l8o3t the ^bills drawn on him by Woodward^ this would have 
been a difeharge of the defendant’s acceptances. But in 
the mean time Woodward had paifed the bills in queftion 
to the plaintids, and at the fame time, as the cafe dates, 
had either communicated to them the purport of the de¬ 
fendant’s letter of the 15 th of November ^ or informed them 
that the defendant had poGtively undertaken to accept the 
bills i they having before refufed to advance him any more 
money on his own credit. Them does not a promife to 
accept an exjji'tng bill (for I do not wifii to confider the 
cafe fo largely as the doctrine is laid down in Pillam v. 
Van Mieropf though that opinion is fupported by great 
authority,) amount to an acceptance, and bring the cafe 
dire< 5 lly within the do£friiie as recognised in Johnfon v. 
CoHings ? Lord Alansjield indeed, in Pierfon v. Dunlop, 
Coiup. 573. is reported to have faid, that the mere 
anfwer of a merchant to the drawer of a bill, that be will 
duly honour tty is yo acceptance, unlcfs accompanied with 
circumUances which may induce a third perfon to take 
the bill by indorfementbut that dailies with what he 
had faid in Pillam v. Van Mierop, and is contrary to what 
\yas there faid by Mr. Juftice Tates. Then here was an 
undertaking by the defendant in writing, by a collateral 
paper, to accept the bills, which induced a credit, without 
which the plaintiiFs would not have given value for them. 
The defendant has thereby enabled another with truth to 
aflert, and/urni(hed him with the means of proving that 
aiTertipn by the produdion of the defendant’s letter, that 
he had undertaken to^accept the bills, which, in ordinary 
mercantile underftanding, amounts to an acceptance, and 
by that credit was attached to tho bills. Then the hard- 
iliip of which the defendant now complains, having'had 
^h^ other bills of Woodward a^taphed in his hands, has 

groYTt^ 
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grown out of his not fully underdanding the legal e^e£^ 1803. 

of what he had done, and is not imputable to the plain- ^ ’ 

tiffs. It may be for the convenience of mercantile .ifFairs agjin/t 
' ... Cock. 

that a bill may be accepted by a collateral writing, without 

the bill itfelf coming to the actual touch of the acceptor, 
which would fometimes create great delay. This accep¬ 
tance, being by writing, comes within all the cafes cited. 

It would be good, aecording to fome, even by parol; but 
that an acceptance by a collateral writing is good is clear 
from Pillans v. Van Mierop and other cafes. And though 
the common form of declaring may be, that the bill was 
prefented for acceptance, yet it has never been confidered 
to be neceiTary to give ftri£t proof of fuch an allegation| 
if an agreement to accept were proved. 

Grosb J. This may be a hard cafe on the defendant, 
but it would be equally fo at lead on the plaintiffs, who 
have advanced their money on the credit of the reprefen- 
tation made to them, and truly made, as it appears, that 
the defendant had engaged to honour the bills when due. 

The material quedion is. Whether the defendant’s letter 
of the f5th of November 2Lmo\x\\t to an acceptance? In 
Pillan V. Van Mierop^ it is treated as a common tranfac- 
tion that a verbal promife to accept will bind. Now this 
is more, for it is a written promife to accept: and i% 
is didinguiihablc from Johnfon v. Callings^ which oc«)» 
ciirred to me on iird reading the cafe for that was a 
promife to accept a bill not then drawn. And upon 
looking farther into the cafes I found Lord Mansjieli 
making the didin£lioQ which has been alluded to in 
Cowp. 573. where he fays, that the mere anfwer of a 
merchant to the drawer of a bill that he will duly honour 

is no acceptance, unle/s aacompanied w'uth circum/lances 

F 4 which 
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nahich may induce a third perfon ta take it by indorfemtniJ^^' 
On this an obfervatldn has been made b^r my lord \ but 
here third perfuns have been fo induced to take the 
by the of the defendant. It is objefted, however, 
that the plaintiffs have been guilty of bches in not'in¬ 
forming the defendant of their having received the biU^ 
with notice of his acceptance; but it rather appears to, 
me that the negligence, if any, is imputable to the de¬ 
fendant, for not having defended himfelf againfl the at¬ 
tachment in the Mayor^s court, upon the ground of hi^ 
acceptance of thefe bills upon the pledge of thofe depo- 
fited in his hands by JFoodiuard, Upon the whole, it ap¬ 
pears that the defendant’s letter of the 15th of November. 
was an acceptance \ that the plaintiffs have been in no 
fault; and that the tranfa£lion between them and Jb^cod- 
VJard was bona fide; which brings the cafe within the 
common rule of mercantile tranfa£lions, and entitles the 
plaintiffs to recover. 


t Lawrence J. It w’ould have been much better doc¬ 
trine if it had been originally determined that nothing 
elfe fliould amount to an acceptance than a written ac¬ 
ceptance on the bill itfelf. But it is now too late to re¬ 
vert to that, it having been determined by many cafes 
that an acceptance may be by parol. What is an accept¬ 
ance but an engagement to pay the bill when due ? This, 
then, is ftronger than a parol acceptance, becaufe it is a 
written engagement. Ihe only queflion, then, is, Whe¬ 
ther a letter written *by the drawee to the drawer, in 
which he afliires him that the bills will meet with due 
honour from him, the drawee, ist not an engagement to 
pay the bills when due ? of which there can be no doubt. 
If the defendant had only intended to make a conditional 

acceptance;^ 
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acceptance, in cafe the bills lodged in his hands were pro- 
^u£tive to him, he (hould have fo exprelTed himfeif {'and 
then, unlefs the bills were produ£live, he would not have 
been liable, and no perfon would have given the fame 
general credit to them upon the faith of his letter. In 
pne early cafe, Powell v. Mounier (a), Lord Hardwuke 
fays, that a promife by parol to honour q bill is an accept¬ 
ance. That was where the drawer of a bill of exchange^i 
having acquainted Aloutirer by letter of his having drawn 
a bill on him for 50/. defiring him to accept it, Mcuuier 
wrote in anfwer that the 50/. bill (hould be duly honoured 
and placed,to his debit. Lord Hardwicke there faid, 
<* What determines me is the letter, by which it appears 
very clearly that he accepted the bill i for he mentions it 
and fays, it Jball be duly honoured and placed to the drawer^s 
debit.” That was, therefore, determined to be an accept¬ 
ance ; and the commercial world have a£led ever fince 
upon the ground of that determination; and numberlefs 
bills have been paid in confequence after fuch acceptances. 
We (hould be doing great mifehief if we were to over¬ 
turn this do£lrine. The fituation of the defendant has 
been induced by his own aft. He might have reflded 
<:he attachment upon the ground pf his acceptances, 
which would have been a defence to him. 

IjE Blanc J. Whatever weight there might be in the 
defendant’s argument, if the queftioti were now to be 
agitated for the Bill time ; yet it is material to the mer¬ 
cantile world that this point (lioiild not be (h.iken, if It 
have been afted upon for a long period. Now from Lord 
Mardwlch'^ time to the prefeiit It has been underdood 


1803*' 
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that a parol engagement to accept is an acceptance. The 
laft cafe upon this fubje£b is Jofjnfon v. ColiingSf which 
was not a promife to accept a bill then drawn, or a bill 
of any particular defeription, but a promife to pay a bill 
that would be drawn ; and fuch a promife was holdeit 
not to be an acceptance. Now here, fuppofe, inftcad of 
a verbal communication to the plaintiffs, the holders, of 
the contents of the defendant’s letter, the letter itfelf had 
been annexed to the bill, would not that have been an 
acceptance as much as if it had been written on the face 
of the bill ? But it is faid that this cafe is diftinguifhed 
from what it would have been had the letter itfelf been 
communicated to the plaintiffs, from the variance, as it is 
contended, between the letter and the purport of it, as 
mentioned to them, which it is faid amounted only to a 
promife to accept. But fuppufing that to have been fo, 
have not the cafes decided that fuch a promife, (and f 
confine myfelf at prefent to the circumflances of this 
cafe,) made after the bills were drawn, and communicated 
to third perfons, who, on the credit of it, advance theis 
money on the bills, fhall operate as an acceptance. Then 
all that can be imputed to the plaintiffs is, that they, 
knowing the law, that this was an acceptance, did not 
fend to the defendant to get another acceptance. The 
defendant, perhaps, and Woodward, have a£l;ed under an 
ignorance of the law} but the plaintiffs, who have affed 
according to*law, are not to fuffer on that account. And 
before the defendant parted with the money out of his 
hands, the produce ofbills, he fhouid have 
informed himfelf corredly where the bills drawn upon 
him were, and what had been done under his letter no¬ 
tifying his acceptance. If one or other party muft fuffer, 
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h is more proper that the lofs fliould fall upon the one 
who has a£l:ed under an ignorance of the law, than upon 
the others who have afled in conformity with it, and on 
the credit of the defendant’s acceptance. 

Poftea to the plaintiffs. 


SwANcOTT agalnjl Westgarth. 

'^HIS was an adllon for goods fold and delivered on 
credit, and the quellion was, Whether the action 
were commenced before the time of the credit had ex¬ 
pired ? The goods in queftion were linens, and the ufual 
credit in that trade was three clear months, not including 
the months of buying and felling, and certain days over. 
In this inflance the credit expired on the 26th of lad: 
November, And by reference to the fpecial memorandum, 
which was of a bill filed the laft day of term (the 2yth,) 
the a£lion was commenced in time; and by this it was 
infilled at the trial, at Guildhall^ after the laft terin, on 
the part of the plaintiff, that the commencement of the 
a£lion was to be bound ; but Lord Ellenhorough permitted 
the defendant to ftiew the true commencement of the 
a£iion by the writ, which, being produced, was proved 
to have iifued on the 23d of November, and ftiewed of 
courfe that the action was commenced too foon by three 
days; on which there was a verdifl for the defendant. 
A rule was obtained on a former day in this term for 
fetting afide the verdi£k and granting a new trial, on an 
aftidavit, ftating, that the defendant was not arrefted l>.i 
the writ fued out on the 23d, but on an alias iifued on 
the and executed on the 27th: and alfo on the 

authority 
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SafurJty^ 
yVuv. iSth." 

The p ainti/Fis 
ciitirled t<> reco^ 
ver I’orgoodafold 
and delivered 
upon credit tor a 
ceruin time, it 
appearing by the 
fpec ai memo¬ 
randum that he 
bill W.IS filed on 
a day fubrequent 
to t>)e expiiauoa 
of the credit, 
though the writ 
appeared to have 
ifTued before. 

But if the de¬ 
fendant were ac¬ 
tual'y ariefled 
before the credit 
expiicd, female 
that he hii hit 
remedy in da« 
mages. 



CASES IN TRINITY TER^^ 


■jb 

1803. authority of the cafes of Fejler v. Bonner afld v* 
. jytiding [b)^ wliere the diilinflion was taken that with 

refpedl to the caufe of affion the bill is taken to be the 

'WssrcAjii If. 

commencement of the fuit, though the day of iffuing the 
writ may be replied to the ftatute of limitations to fave 
the time, and may be (hewn for other purpofes. 

And of this opinion were the Court on (hewing caufe. 
And Lord Kllenhorough C. J. faid, that, however hard 
it might be on a defendant who was arrelled before 
the time for which the credit was given, yet that' the 
ifiuing of the writ was merely procefs to bring the party 
into court, and the Court muft look to the filing of the 
bill as tlie commencement of the fuit: but he added, that 
he did not know that a defendant under fuch circum- 
(lances might not have his remedy for the a£lual arreib 
before the time when the debt was due^ 

Be*" Curiam, Kule abfoli^te.. 

( 4 ) Ci-tuf. 45 ^ (1) 7 Ttrpi Ref. 


Cooper agahifl M^^rtin. 

Cni-wJio marries A SSUMPSIT for meat, drink, wafliing, lodging, an 4 
chiid"c^’i>y^bcr^ neceffaries provided by the plaintiff for the de» 

huftjnJ, foj feven years before, for which the defendant 

maintain fucli aftcrwards ptomifed to pay liim fo much. There was a 

children, tl oiigh 

they wrena.n- fccond’coulU upon a quantum valebant, and other com- 

Ibil.w iefote her fecon4 rmnisge, when her Vrond hufljmd acquired hee former meanij 
Thrrciorc, if llie fcewid bulband iraint?in Jueh children, it is agnod confideration for > prom'ie 
by ih>’m wh*n tiicy corns ol a^e to top tv the expence of their maiiuciiance refprAivcIy : efpe- 
ciA 1> where the f cord hnAwnd w.i* a itra.i ot foiall fubnaiicc, »nd the children had a competent 
piDvilion to icic'.vc when they came nf ajjc, which wai to accumulate for them in the mean time, 
Lid i;e made ftu apfhcjlicn W Chinect) for an ailtowarice cut «t‘ the mud, as he jjjight bate 
dene. 


mon, 
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mon counts: To which the defendant pleaded the gene¬ 
ral ifTue, and gave notice of fet o(F for wages, work and 
labour, &c. At the trial before Grofe], at the lafl: aflires 
for the county of Sujfolk the cafe appeared to be as fol¬ 
lows : The defendant was the fon of the plaintifF’s wife 
by a former hufband, and he and three other children of 
the former marriage were maintained by the plaintiff for 
teveral years during their minority ; and after the defend¬ 
ant came of age, and a demand was made upon him by 
the plaintiff for the expences of his maintenance, the de¬ 
fendant promifed to pay it. The fituation of the family 
was this; the defendant’s father died infolvent, and the 
plaintiff did not appear to have Any fubllancc of his own, 
having been obliged to fell a fmall eftate, which he had at 
the time of his marriage, to fatisfy certain creditors to 
whom his wife had bound herfelf for her former huf- 
band’s debts. But (he had a freehold eftate of about 
tool, per annum clear-value, with a houfe upon it, in 
which Ihe and her children v;ere living when (lie married 
the plaintiff, and in which they all continued to rtfide 
for fomc years, till the defendant left them, when about 
the age of nineteen. This eflate of hers, and tlie for¬ 
tune of the defendant and the reft of her children, came 
to them by the will cf her uncle, whereby he deviled all 
his mefftiages* lands, &c. at Wichvn to certain truflees, 
in truff to pay the clear rent and profits to his niece Anrty 
the wife of 'John Martin («), during her life, for her own 
feparate ufe ; remainder to certain of her children. He 
then devifed about 20/. a-year in land to each of her 
children (including the defendant), with a provifo in cafe 
of the death of any of the children before the age of 
twenty-one years refpc£livcly, without leaving iflue of 
their bodyithat the effate fo given to the child fo dyidg was 


iSo.'l 


Cooper 

agaiiifl 

MahtiM. 


(./} Now tb« plaintiff '1 nife. 


to 
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to be fold by the tru(lees> and the money to be fliared 
among the furvivors, as and when they Chould refpec> 
tively come of age. And to each of the children was fur¬ 
ther given a legacy of 500 and the tellator dire£l;ed the 

fame, with the accumulating intereft, to be paid as and 
when they Ihould refpe£llvely attain the age of twenty-one 

I 

years, with the fame provifo as before in cafe of the death 
of either before age. 

It appeared that the plaintiff had brought up the chil¬ 
dren and given them boarding in a manner fuitable to 
their expe£tations, but beyond what could have been ex¬ 
pected of him, upon a fuppofition that no proviflon was 
made for them out of which he might thereafter be re- 
imburfed when they came of age. A fifter of the de¬ 
fendant, who ftill lived in the plaintiff’s family, proved 
that in a converfation with the defendant, in which (he 
had mentioned her own intention of paying for her board, 
the defendant faid that he fhould have paid the plaintiff 
but for his elded brother, who had advifed him not to do 
fo- The plaintiff’s claim was at the rate of twenty gui- 
t:eas a-year board, wafliing, and lodging, for five years and 
upwards. The learned Judge left it to the jury, Whe¬ 
ther the plaintiff had fupplied the defendant with more 
than his date and condition required ? that if he had not, 
or to the extent at lead that was neceffary and proper, it 
was a meritorious confideration to fupport the promife 
made* by the defendant after he came of age. The jury 
were of opinion thaf* the expence incurred by the plain¬ 
tiff in the maintenance of the defendant amounted to 20/. 
a-year, but that according to the defendant’s date and 
condition there ought not to have been more than lo/. 
a-year expended upon him ; and therefore they found a 
verdiCl for the plaintiff for 50 /. for five years. And the 

defendant 
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defendant had leave to move to enter a nonfult if the 
Court thought that the a£tion was not maintainable, or 
why a new trial (hould not be had. And a rule nid 
having been obtained. 


1803. 

CoOPtR 

agait^ 

Maitii;. 


Se//on Serjt. (hewed caufe againft the rule, and con¬ 
tended, that the a£lion was maintainable on general prin¬ 
ciple, as well as on the fpecial circumftances of the cafe. 
The obligation of maintaining one another by the (la- 
tute (/?), founded on the'law of nature, only holds be¬ 
tween natural parents and children, and extends not to 
(imilar relation(hip contiafled by marriage. For though 
the contrary was once fuppofed to have been decided in 
two cafes, in the time of Queen jinne, of R. v. CU/t- 
tham (i), and R. v. Zt. BotolpRs, Aldgate (r), yet thefe 
were over-ruled in the fubfequent cafe of R, v. Muff 
day {d)t which has been recently confirmed in v. 
Harrifon (tf); and in JVoodford v. Lilburn (f). 


Lord Ellenborough C. J. The cafe of Billingjly v. 
Crichett [g) went much farther; for there the Court of 
Chancery held that the mother herfelf, after a feeond 
marriage, was not liable *, and decreed maintenance out of 
the intercfl of the children’s fortunes. We will hear the 
other fide. 

Wilfon and Bejl contra. Nothing was furoifhed to 
the defendant and the other children beyond plain necef- 
faries, which, if the plaintiff were bound by law to pro¬ 
vide for them, being the children of his wife, there was 

(tf) 43 Eti%, e, z.f. 7. {i) FcLjf, 39 . 

(f) {d) I Stra. 190. 

(r) ^ Term Rtf, 118, (fJtoGes.z. 315. 

{g) I Srg. Ch. Caf. 268. 

no 
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no> cunfideration for the rubfequent promiCe. It was in¬ 
deed faid in v. Harrifon^ and other cafes, that the 
idatute of Elizabeth extends only to natural relations, and 
that condderation alone waO the ground of thofe dcter- 
minalioijs} but thfe true reafon of the fecond hufband*5 
liability in fuch cafes is that the natural mother being by 
law bound to maintain her own children, he who married 
her takes her with this burthen, and is immediately 
chargeable with it like any other of his wife's debts; 
Upon this principle the cafes of R. v. C,lentham and i 2 !t 
y. S/. Botsiph's, Aid-gate,^ proceeded, which appear to have 
come judicially before the Court; and therefore Lord 
C. J. Rrait was miflaken In his reprefentation of them in 
R. V. Mundayt and in ftating that the point Was thert 
res Integra. For it had alfo been decided in another cafe^ 
of one Jinkes ^a), referred to in Fohy, 44. where an order 
upon the grandmother, who hid married a fecond huf- 
b<\nd, to maintain her grand-children, was quaflied ; the 
Court faying, that a feme covert could not be charged; 
but that they ought to have charged her hufband. 'fhe 
fame queftion came under confidetation in GerariT^ 
cafe (P)t which was heard at great length before the 
Judges, Whitlatke and Crofv, at Serjeant's Inn, when they 
both agreed th‘at the hufband would be.chargeable if he 
received any portion with Ids wife, though they differed 
otherwife. This cafe was recognized as good law by 
Lord Holt in ^Walton v. Spark (c). The cafe of i?. v. 
Mundoy is alfo reported in Fortejcucy 303., where this 
reafon, which feems but* of little weight, is afligned for 
the decifion, that the mother, after her fecond marriage* 
cannot be of ability to maintain her children by the firfl 

(«) \y)x9ii'.J^r 145. (.'i Cr«^. 321 . 


marri.^gcj 
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mnrriagc, and the fecond hufband cannot be liable in re- 
fpedt of her property, being a purchafer for a valuable 
confideration. But it would be more reafonable, accord¬ 
ing to the di(lin£tion noticed in i Blac. Conh, 448., to 
hold that the hulband takes the wife's eftate fubjedl to 
her obligations i for otherwife, though the mother were 
of ability and under an order to maintain her children, 
Ihe, by her own aft, in marrying a fecond hufband, can 
releafe herfclf and her hufband from fuch legal liability, 
and throw the burden of maintaining her children upon 
ihe.patifh. Admitting, therefore, the cafes of R, v. 
Munday and Tttbb v. Harrifan to be law $ yet, on the 
reafon afTigned in Fortefeui^ report of the former, this 
aftion is not maintainable; for here the wife had a fepa- 
rate eftate by the w'ill of the uncle, and therefore con¬ 
tinued of ability after her coverture as well as before. 
Then if flie were liable in refpefl of fuch feparate eftate, 
it is unneceflary now to inquire whether an order might 
have been made upon her alone, or upon the hufband, or 
upon both ; or whether the hufband might not have ap¬ 
plied to the Court of Chancery for an allowance of 
maintenance : though it is obfcrvable that neither intereft 
nor maintenance is given by the will to the children, but 
the whole of their fharcs is to accumulate till they refpec- 
tively come of age; and in cafe of the death of either 
before, his fhare is to go over. At any rite, the hufband 
not having applied for maintenance at the time, it is now 
too late to fupply the omiflion in another mode. But 
fuppoftng a father-iq-law is in no event liable to fuppert 
V his wife’s children, and that the phlntnF might, if he had 
pleafed, have thrown them upon the parifh j yet having 
chofen voluntarily to fupport them as a gift, and not 
upon a contraft, he cannot now convert the charge into a 
VoL. IV. G debt. 


1803. 


CoOFKit 

agamjt 

A(lAaTlN. 
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a debt. In Stone v. Carr (/})» which wai an a^ion by a 
fclioglmaftcr for cite board and education of one of the 
children of the defendant’s wife by a former huflaand^ it 
appeared tliat the defendant, after his marriage, lived for 
fome time in the houfe which the hrd huiband had oc¬ 
cupied together with the family, and then went abroad, 
leaving the wife and children in the fame place, after 
which the wife had placed the child at the plaintiff’s 
fchool. And Lord Kenyon^ though he adhered to the 
deciiion of Tubb v. Harrifan^ yet held that the fecond 
hufband) having adopted the children and treated them 
part of his own family, flood in loco parentis, and was 
bound to the plaintiff. And he added, that if the wife 
crijoyed property from her firfl hufband, it made the cafe 
ftronger \ but that even if he had died infolvent it would 
not have altered his opialoiu 


Lord Ellenborough C. J. However that cafe might 
be afterwards as 'oetween the father-indaw and the child, 
yet. as to third perfons, the former was bound by the 
ads of his wife in providing for the children whom he 
held out to the world as part of his family. So here, the 
plaintiff would have been liable to the tradefmen who 
fupplied the children with oeceffaries by his wife’s orders, 
Vvhile they were living with him as part of his family. 
But as to the general obligation of parents and children to 
provide for each other, in Tubb v. Harrtfin^ which is the 
latefl decifionoipon the fubjed, and in which the other 
authorities were coniidered, it was holden to extend only 
to natural relations. Then the plaintiff, not flanding in 
that relation to his wife's children by her former hufband, 
was not bound by the ad of marriage with their mother 


M. Pr, Orf. I. 


to 
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to maintain them, but flood in that refpe^l in the fitua- 
tion of any other ftranger. And having done an a£l be« 
neficial for the defendant in his infancy, it is a good con- 
fideration for the defendant's promife after he came of 
age. In fuch a cafe the law will imply a requefl j and 
the fa£l of the promife has been found by the jury. The 
cafes both at Jaw and in equity have certainly gone on 
conGdering a cliild fo circumftanced as being entitled to 
maintenance out of the fund, and the plaintiff might have 
applied to Chancery for an allowance in this cafe: but 
though he did not make fuch application, but expended 
his own funds for the beneGt of the defendant, it is a 
good conGderation at leafl for the fubfequent promife to 
repay him. 

GifosE J. In Southertofi v. Whitlock {a), it was holden 
that if goods be provided for an infant, though not necef- 
faries, yet if, after he come of age, he promife to pay fur 
them, he is bound. Then if bound to a llranger in fuch 
a cafe, there is no reafon why he (hould not be bound to 
a father who has provided for him as the plaintiff has 
done. There is good reafon, upon general principle, 
why fuch a promife fhould be binding ; for it operates as 
an encouragement to a father, who, having himfclf only 
a fmall income, has a fon with a good tflate, which he is 
not to enjoy till he comes of age, to incumber perhaps 
his own fortune in giving his fon an education propor¬ 
tionable to his future profpeiSls, but beyond his own 
means, upon the expectation that his fon will take the 
circumflaiice into his conGderation after he comes of age. 
Then it is that he is to judge w'hether or not he will make 



(«) 1 Stm- C90. Mi vide S. P. 1 Li. Ray. 389. 
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the promlfe, ,and to \i'hat extent. But if he do, it is ^or 
the public benefit that he fliould be bound by it. 

LAwmiNcn J. The early cafes referred to proceeded 
upon a miftahcj in confiderlng the maintenance of the 
children as a debt of the mother, who has married a fe- 
cond hulband, or as a debt on her efiate. The wants 
of the children are only a ground for an order of nrsain- 
tcnancc on the parent, if of funiclent ability. But when 
flic has parted with that ability by her fecond marriage 
file is no longer liable. The hufb.ind only takes her 
debts; hut this is no debt of hers. Cealing to be of ability, 
the maintenance of the children could not have been en¬ 
forced by an ord^r againll her, and therefore could not 
have been enforced at all. Tiien the plaintifr, having con¬ 
ferred the benefit without any obligation, Ir is a good con- 
fidcraiion for the promife by the defendant after he came 
of age. 


IjE Blanc J. The only method of compelling main¬ 
tenance is by the order preferibed by the flat, of Elha- 
beth; and in the latter cafes it has been fettled that that 
llatute only extends to natural relations. It was fo ruled 
in R. V. Mundayy and more recently confirmed in Tubb v. 
Harrifon. Then the tiuefllon is, Whether, the plaintiff 
having afforded maintenance to the defendant without 
any obligation, it is not a good confideration for a pro- 
mife after the defendant came of age ? What was the 
fuuation of thefe parties ? The father, a man w'ith a fmall 

A 

income *, the defendant, entitled to a good provifion if he 
lived to the age of twenty-one, which was to accumulate 
for him in the mean time. The father might have ap¬ 
plied to Chancery to have part of the accumulation for 

the 
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the maintenance and education of the fon, which would 1803, 
have been cranted to him 5 bur-not having done fo, the — 

^ ^ COOPF* 

accumulation has gone to increafe the fon’s eftate, 

A H ( * W 

Therefore, here is a clear gfod ground for the promife. 

And the jury having only given half tlie maintenance, 1 
doubt whether we flioulil do a benefit to the defendant 
by fending this to a new trial. 

^ Rule difchnrged. 


CoARE tigalnjl Giblett. 


Monday, 
'Jfuttt zoih. 


J N debt on bond, dated the 24th of December I 79 ^» 
the penal fum of 2,800/., the defendant craved 
oyer of the bond ; by which it appeared to be a bond by 
the defeudant fingly to the plaintiff} and of the condition, 
which, reciting that whereas W'm. George Smithy 

R. Underhill y Gharles Combery Cleophas Gombery and Daniel 
Smithy had con trailed with the plaintiff to grant him an 
annuity of 155/. its. id. for the life of the furvivor of 
thofe fix perfons ; and tint by a bond of the fame date 
(the 24th of December 1796,) five of thofe fix perfoiis 
named became jointly and feverally bound, and it was in¬ 
tended that Charles ^ombery the fixtli, fliould alfo have 
become bound to the plaintiff in 2,800/., conditioned for 
the payment of the annuity during the life of the furvivor 
of them, the grantors, by four quarterly payments, viz. 
the 24th of Marchy 24th of June, 24th of Septembery and 


A bond to fesunt 
an annuity fet 
forth in the me- 
moriat itcited 
that the conii- 
deration-money, 
1,400/ , was 
paid on the 241U 
of Dec., when 
all the deeds ex¬ 
cept one were 
executed a’'d bor<! 
date; and the 
memorial al.'o 
contained a fpe- 
cillc .allegatiua 
that the conli- 
drraiion-moriey 
was paid, but 
without llatiiig 
any pirtieuljt 
time; blit, i.-i 
fail, that one 
deed nut havi.,;; 

I ^ * 

been executed by 
one of the gran¬ 
tors, ilir graiitcs 
dt'livcrcd over 
the ronfidera- 


tion money on that day to .motlifr of the granto'S to be by him I-idg'd in a banker’s hands in 
the names Ilf himfeU and the grantee's affu-.ney till that de"d was executed, and Inch deed was 
not in faft execircd, nor the money artuil'y available to rhe gnnturs till the zCth of the lama 
month : I'clJ Miat this wa^ a inbtlanti.il c imprMoce wi h the a nuiry acl. 17 Geo. 3. c 26., iha 
time of payment of the comideration*mo'uy nor being fnctiricilly requ.red to be ffated by that 
aft, m r being any oiherwifc material thin as entering into the ijuelt'on of rhe value of the 
ponfidcranon. And heln, that upon an iH'ue t. ken (in an adli.ni of d bt mi bond) in general 
terms, wii-hout reter-nce to the a .niiity aA, upon a traverf; tlur iJie confuieration-money w.is 
pot pail bj tke granue 10 the nfe of the grantors ; evidence that it vyas fo paid on the a6th by the 
gr4,itec'j agent vsill ludain ll.c jfiirinative of ilic in'ue fo geneially Jtamed. 

G o -z ith 
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24th of December in each year ; and reciting farther, that 
Charles Comber had, by an unfortunate accident, been ren¬ 
dered incapable of executing the faid bond on that day, 
and therefore that the defendant, at the requeft of the 
other grantors, had agreed to become a furety with them 
for the payment of the annuity, “ in confideration of the 
** fum of 1,400/. h2i.\\v\g\>tzn this day paid by thefaid Wm, 
“ Ware (the plaintilF) to or for the ufe of them the faid 
« W. S., G. S., R. U., C. C., CL C., and Daniel Smithy 
was that the bond (in fuit) fliould be void if the faid an¬ 
nuity were truly paid during the life of the furvivor of 
the fix perfons named. And then the defendant pleaded, 
ift, non efl. fa£lum, on which ilTue was joined, adly. 
That the plaiiitiiF, within twenty days of the execution of 
the faid bond, caufed a memorial of that and certain other 
inftruments for granting and fecuring the faid annuity to 
be inrolled in Chancery: and then f^t out the memorial 
(in the manner dated in the former report of this cafe 
upon the demurrer (/j), in which the fcveral inflruments 
were mentioned, all dated the 24th of December 1796, 
** in confideration of the fum of 1,400/. that day paid to 
“ the faid W, S., C. 5 ., R. f/., Ch, Ca CL C., and Daniel 
“ ‘ Smitht and which fum of 1,400/. was in faR paid to the 
** ftiid Daniel Smith, for the ufe of himfelf and the faid 
“ W. S., G. S., R. U., Ch. C., and Cl. C., by Wm, 
« Coare.'* The plea then dated that the bond fird men¬ 
tioned in the memorial was a bond dated the 24th of 
December 1*796, whereby the grantors became jointly and 
feverally bound, and that the memorial (in which it was at 
fird only dnted that they became bound t not izymg jointly 
and feverally, thbui>h it was afterwards fo dated in the 
recital of another bond as fet forth in the memorial (a),') 


{a) Vide dn/«, 3 £^461. 


was 
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was not a good and fufiicient memorial of the botid and 
of the cohfideratlon of granting the annuity by reafon of 
which the bond (in fuit) was void in law. To this plea 
the plaintiff replied, that it was a good memorial of the 
bond therein mentioned, and of the confideration of 
granting the faid annuity according to the form of the 
ilatute, &c. To which there was a general demurrer 
and joinder. 3dly, The defendant pleaded, that the 
plaintiff, within twenty days after the execution of the 
bond in fuit, caufed the memorial in the fecond plea 
mentioned to be inrolled in Chancery, and that no other 
memorial of the fame bond was inrolled, and that ** the 
“ faid fum of 1,400 /. in the faid condition of the faid bond 
mentioned to be p^id by the faid phiintiff to or for the 
<* ufe of the faid W, S., G. S., Sic. and Daniel Smithy waf 
** not paid by the faid plaintiff to and for the ufe of the faid 
“ W. S., G. S., fffc. and Daniel Smith;” upon which ifluc 
was joined. The fourth, fixth, and feventh pleas are not 
material to be flated. 5thly, The defendant pleaded, 
“ That the faid fum of 1,400/. in the faid condition in 
the faid bond (in fuit), and the faid memorial mentioned 
as the confideration of and for granting the faid annuity 
“ to the faid plaintiff, was not^ nor was any part thereof 
paid on the faid 2/\lh day of Decemhex 1796, as is in the fame 
condition and memorial in that behalf alleged i* and upon 
this alfo ilTue was joined. 

At the trial all the iffues, except the fifth, were found 
for the plaintiff, and judgment having been alfo given 
for the plaintiff upon the, demurrer to the fecond plea, a 
rule was obtained upon a former day in this term, calling 
on the defendant to flicw caufe why the plaintiff fhould 
not be at liberty to fign final judgment, notwithflanding 
2 vcrdi£l; for the defendant on the fifth iffue : and, on the 

O 4 other 
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1S03. other hand, the defendant obtained another rule, calling 

’ on the plaintiflr to fhew caufe why judgment (hould not 

be entered for the defendant upon the third iflue. Both 
CiBLBTT. iijgfg rules came on to be confidcred together; and the 
fa£ls appeared upon Tiord Ellenborough\ report of the 
trial to be, that the plaintiff was ready to have paid the 
confideration-money of 1,400/. on the 24th of December. 
I79<5, when all the deeds for granting and fecuring the 
annuity were to have been executed. But foine of the 
parties not attending to execute them, it was agreed that 
the confideration-money, which was in fa£t delivered by 
the plaintiff on that day to Daniel Smithy one of the grant¬ 
ors then prefent, (hould be placed by him in a banker’s 
hands in the names of liimfclf aiyl of Mr. Lotucy the 
pLintid’s attorney, until all the deeds were executed and 
ready to be delivered. Accordingly Lawe accompanied 
Daniel Stniih to the bankers with the money, where 
D. Smith placed it in thcii joint names, and took an ac¬ 
countable receipt as follows: “ Received December 24th, 
** of Mr. D. Smith and J, Lowe, 1,400/. on ac- 

“ count, to account for on demand.” (Signed by the 
bankers ) On the next day the defendant executed the 
bond in queflion j and on the 26th of December all the 
other grantors having executed the oth.*r inftruments, 
Lowe accorhpanied Daniel Smith to the bankers, when 
they gave up the accountable receipt, and D. Smith re¬ 
ceived the 1,400/. All the grantors except the defen¬ 
dant werc*principals. t 

Er/xine, Gibbs, and KeaJery argued in fupport of the rule 
for tntciing judgment for the defendant on the third iffue, 
and again fl the rule for entering judgment for the plaintiff, 
ROtwithflandingthe finding ofjhe fifth iffue for the defend¬ 
ant 
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ant. ] (I, The day of payment of the condderation-money is 
very material; becaufe, as it afiecf s the value of the con* 
(iderationi if it be not ilated exa£tly, the coniideration it* 
felf cannot'be faid to be truly dated as required by the 
annuity (a). Now the Inemorial, by dating the con- 
Hderation-money to have been paid on the 24thy when in 
faff it was not paid till the 26chy has dated it to be more 
valuable than it really was, inafmuch as the grantors had 
Jefs ufe of it by two days than appears by the memorial. 
For this reafon, in Rumball v. Murray (i), Berry v. Bent^ 
ley (<r), and Pool v. Cabams (rf), it was holden, that if the 
conlideration of an annuity be paid in promiflory notes or 
bankers’ checks, the times when they were payable mud 
be fet forth in the memorial, as ade£ring the value of the 
confideration. By the 4th fe£t. of the annuity a6l', if any 
part of the conilderation dated be retained^ it avoids the 
annuity. Now here the whole was retained two days ; 
and if that may be done for fo long, why not for much 
longer. The grantors had no control over the money 
from the 24th to the 2 < 5 th. [Lord Ellenborough C. J. 
The word retained in the datute mud certainly be under- 
dood of a retainer to the party’s own ufe, which was not 
the cafe here.] The materiality of the day is further 
marked in this cafe by the form of the iflue, which is, that 
the 1,400/. in the condition of the bond, and the faid 
memorial mentioned, was not paid on the 24th of Decem¬ 
ber 1796, as is in the faid condition and memorial in that 
behalf alleged; exprtfsly therefore referring to the cond- 
deration as dated in the memorial: and in the recital of 
the bond in the memorial, the confideration is dated to 

(tf) 17 Gee. 3. c. 16. C^) 3 Rep- *98. 

(f) 6 Ti.rm Rep. 690. (</) 8 ‘Term Rrf, 318. 

have 
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1803. have been paid on the 24th, the truth of which is diff 
^ proved by the finding of the fifth iflue in the negative. 

^gainft If it be niaterial 'to (late the true day of payment in the 

memorial, it mu (I be equally neceflary to aver it in plead> 
ing, otherwife a wrong day would be flated on purpofe to 
miflead. But though an averment of the particular day 
of payment were irrelevant, yet.it having been averred, it 
mufi: be proved as laid. 2dly, The third ifiue (hould 
upon the evidence have been found for the defendant ( 
for it is an eflential part of the annuity a£i, as fettled in 
Dalmar v. Barnard (/>), that the memorial fliould ftate the 
very hand by which the confideration-money was paid to 
the grantors. Here the memorial ftates it to have been 
paid by Wm, Coare for their ufe} the ifiue is, that it was 
not paid by him, and in fa£k it was paid by the hands of 

ft 

Lowt and W'm. Smiths for payment means ultimate payment 
to the parties entitled to receive it, and not a temporary 
depofit in the names of other perfons, though ultimately 
to be accounted for by them to the parties entitled upon 
the performance of the ftipulated condition. And it ap¬ 
pears that when payment was a£tually made on the 26th, " 
tVm, Coare was not prefent: the payment therefore, pro¬ 
perly fo called, was not made by him^ but on his behalf^ 
to jD. S., for the ufe of himfelf and the other five 
perfbus. 

Bark and Holroyd contra. The third ifiiie which was 
found for the plaintiff has no reference either to time or 
to the annuity a£t: the form of taking the ifiue is, 

« without this, that, &c. in manner and form as in the 
** plea alleged:** then unlefs the time alleged in the plea 
were material, which it is not here, the queltion is the 


(«) 7 TVrw iLtp. »48. 
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fame as in any other cafe; and no doubt upon an iffue 
generally framed whether payment were made by fuch a 
party, proof of payment by his agent would be fuflicient 
to fubdantiate the allegation. The iflue might indeed 
have been fo framed as to make the time of payment ma¬ 
terial with reference to the memorial under the annuity 
ad, as in the fifth iifue \ but it is not fo framed. It may 
however be alfo confidered as payment in fad by W. Coare 
on the 24th; for the money was on that day handed over 
by him to D, Smith, one of the grantors; the plaintitF then 
ceafed to have any ufe of or control over it} and it was the 
default of the grantors themfelves that they had not the 
entire ufe of the money then, nor until the 2<5th, by their 
delaying fo long the execution of the deeds. The money 
being paid by W, Coare on the 24th, upon a condition to 
be performed by the grantors, when the condition was 
performed it became a payment from that time. As in 
the cafe of a delivery as an eforow, if the deed afterwards 
take effed, it takes efFed from the original delivery, and 
that made by the party himfelf. Next, the plaintifiF is en¬ 
titled to judgment, notwithfianding the finding of the 
fifth iflTue for the defendant, viz. that the payment was 
not made on the 2 |th, that being an immaterial iflue. 
For the annuity ad does not require that the exad time 
of paying the confideration-money fliould be dated in the 
memorial, nor was that ever holden to be neceflary. And 
though the money be dated in the recital of the bond to 
have been this day (viz. the 24th) paid by W', Coares yet 
there is afterwards a fubdantive allegation in the memo¬ 
rial of the payment without reference to time ; ** which 
fum of 1,400/. was in fad paid to the faid Z). 5 ., &c. by 
W". C.” Then as to the time of payment entering into 
the value of the confideralion^ it might be a quedion if the 

money 
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1803. money were kept back fraudulently and eo intuitu to leden 

the value of the confideration-money to the grantor; but 
0gainfi there is no pretence of that fort here: and the words of 
the 4th claufe of the a£t referred to are not “ retained 
for any other pnrpofe” whrch the objection fuppofes, but 
“ retaUied on any other pretence i' which (hews the mean¬ 
ing of the Legiflature. The cafe of Rumball v.' Murray (la) 
was very different from this; for there the confidcratioii 
was alleged to be paid in tnoney, whereas it was in notes. 
In Berry v. Bentley (i) the payment was ftated to have been 
made by a promijfory note, which had ftnee been paid ; but 
when it was made payable, or how long after it was in fa£b 
paid, did not appear, except by an affidavit which the 
Court held could not fupply the defeat of the memorial. 
The fame objc^Iion applied to Pool v. Cabanes (c). But 
there are feveral cafes to fhew that where the confidera- 
tion of the annuity is in money, the time of paying it is 
not material to be fet out in the memorial; as in Symmons 
V. Mortimer {d), where 1,20c/. having been paid for the 
grant of an annuity, and the fecuritics, to prevent their 
being regiftered, had been renewed from twenty days 
to twenty days, and then 600 /. more had been paid for 
the grant of a further annuity, and the fecuritics after 
other like renewals regiftered; the memorial ftating the 
confideration for the whole to be 1,800 /., was deemed fuf- 
ficient. So in ex parte Fitllon {e), and Kelfe v. Ambrofe(f)^ 
money lent and paid at different times, before the granting 
of the refpe£iive annuities, was holden to be fufficicntly 
dcfcrihed as one entire confideration of fo much money, 
rLtftymnv J. The only qutftion in the latter cafe was* 

(rt) 3 7 fr»i Hip. 29S. (i) 6 Term Rtp^ 690. 

(f) %Ttim Rep. 328, (if) 5 Tfrm Rep. 139, 

(0 2«3. (f) 7 Torn R,ep. 551. 
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Whether a debt antecedently contra£led was not a good 
confideration in money within the annuity a£t ?3 

Cur. adv. vult. 

Lord Ellenoorouch C. J. This is a cafe in which, 
in a tranfadlion unqueftionably fair and honed in all its 
parts, as far as refpe£ts the grantee of the annuity, he is 
fought to be entangled in certain net>works of the law, 
from which it will certainly afford us fatisfa£Iion to be 
able judly to difentangle him. The tranfad^ion is this; 
the plaintiff, the grantee of an annuity of 155/. nr. id., 
paid the full agreed confideration for that annuity; that is 
to fay, 1,400/., without defalcation of one penny, on Sa^ 
turday the 24th of December 1796, the day when the fe- 
curities, all but one, viz. the bond of the defendant, a 
furety, were executed, and dated as they naturally would 
be on that day, and reciting the money as then paid. 
The money was paid on that day by the plaintiff himfelf 
to Daniel Smith, one of the fix grantors, for himfelf and 
all the other five grantors; but the bond of the defendant 
Gihleit, the furety, not being then executed, the money 
was turned over by Daniel Smith into the hands of the 
plaintiff’s bankets, and there it remained on an account¬ 
able receipt given by fuch bankers for that fum to and in 
the names of the faid Daniel Smith, one of fuch grantors, 
and a perfon of the name of Lowe, the plaintiff’s attor- 
nev, till the Monday, the 25 th of December, following, 
when the deed of the defendant Gihleit, the furety being 
executed, the money fo impounded in the hands of the 
bankers was liberated by the plaintiff’s attorney figning a 
check to Daniel Smith, to enable him to have the money 
out of their hands; that is, in effe^l:, by giving up the ac¬ 
countable receipts and by the bankers paying back the 

^ money 
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money to Duniei Smith, from whom they had immediately 
and a£luaily recefved it on the 24th of December, the Sa¬ 
turday preceding the Monday, Upon this (latement of the 
iranfatlion it appears that the plaintiff divcfled himfclf of 
the money on the 24th j and that the grantors of the an¬ 
nuity would have acquired it immediately and ablolutely^ 
inflead of having only a temporary and fiduciary pofTef- 
£ion thereof on that day, if the furety*s, (/. e, the defen¬ 
dant’s,) bond had been then executed, as it Oiould have 
been \ and that the abfolute veiling of the money bene* 
hcially in the grantors of the annuity was only fufpended 
and poflponed till the a£l flipulated to be done as a con¬ 
dition precedent on their part fhould be performed. It 
has been contended on the part of the plaintiff, by analogy 
to the cafe of a deed delivered as an eferow, and to be¬ 
come the deed of the party delivering it afterwards upon 
the performance of a certain condition, that when the 
deed of the defendant Giblett was afterwards executed 
(which was the condition to be performed in this cafe) 
the money became by relation a payment by the plaintiff 
to the grantors from and at the time of its being originally 
depofited with the bankers on that condition. And there 
feems to be good ground upon principle for fo contend¬ 
ing, It is laid down in 5 Co. 84. b. Perrymaa^a cafe. 
That if a man delivers a writing as an eferow to be his 
« deed on certain conditions to be performed, and after- 
“ wards the obligor or obligee dies, and afterwards the 
condition is performed, the deed is good j for there was 
“ traditio inchoota in the life of the parties j fed pojlea 
** confummata exiflens by the performance of the condition, 

« it takes its effeil by force of the firft delivery, without 
any new delivery.” So in the cafe then at bar, a feoflp- 
ment required by Uie cuEom of a particular manor to be 

prefented. 
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prefentcd, did, when it was prcfentcd according to fuch 1803. 
cuflom, take cfFedl by force of the livery before. So aKp ' ' 

Cemyns^ Dig* title Capadlyt D. 2. ** If a woman make a 

, ClBLZT'l 

** grant when foie, and deliver the deed as an eferow, to be 
her deed upon conditions to be performed ; and beferc 
the conditions performed (lie take hulband, and then the' 

** conditions arc performed, it will be good j for after 
“ performance it has relation to the delivery *,’* and cites 
Perk. Grant, 9. I cite thefe authorities for the principle; 
although the llrlft and literal analogy to the cafe of an 
eferow does not hold here; becaufe here the delivery or 
original inchoate payment was made to one of the parties 
themfclvcs, and not to a ftranger j and a deed cannot be 
delivered as an eferow, properly fo called, to a party. 

The principle is, that an inchoate adb, which is to be con- 
fummatc on the performance of a conditional a£b required 
to be firft done by the party who is the objc£l of fuch 
inchoate a£l, and where the performance reds wholly 
with fuch party, becomes, when confummate by the 
performance on his part of fuch conditional a£t, an effec¬ 
tual ad for the benefit of the inchoate ador by relation 
from the time of fuch his inchoate ad done. And upon 
this principle fairly purfued the payment would be a good 
payment on the 24th, w'hcn the plaintiff paid it upon the 
condition afterwards performed by the grantors of the 
annuity. Having Rated thus much of the general merits 
of the cafe, both in point of fad and law, let us look 
to the pleadings and iifues taken on record. 

The declaration is upon a bond of the defendant to the 
plaintiff, dated the 24th of December 1796, in the penalty 
of 2,800/. The defendant, by his plea, craves oyer of 
the bond and condition; and by the condition, in the 
tfitrodudory or reciting part thereof, it appears that fix 

2 perfona 
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perfons by name, of whom Daniel Smith and one Charles 
Chamber were two, had contracted and agreed with IVnti 
Coare, the plaintiff, to grant him an annuity of X55A 
i1[ /. 1 d. during the life of the longell liver of thofe fix 
perfons, at the price of 1,400/., and whichfum of 1,400/. 
the /aid Wm. Coare {the plaintiff) had that day paid t3 
or for the ufe of the faid fix before mentioned perfons ; and that 
by a bond of that date the five were bound, and that it 
was intended that Charles Comber, the fixth perfon, ihould 
have been alfo bound to the plaintiff Coare in a bond for 
2,800/. conditioned for the payment of an annuity of 
15$/. II/. id. by four quarterly payments, on the 24th 
of March, 24th of June, 24th of September, and 24th of 
December, during the life of the furvivor of thofe fix per¬ 
fons. That Charles. Comber \mA by accident been prevent¬ 
ed from executing that bond with the other five, and that 
the defendant Giblett had at their requefi agreed to be¬ 
come a furety with them and for Charles Comber for the 
payment of that annuity, in confideration of the fum of 
1,400/., therein recited as having b--e;i that day paid by 
the plaintiff Coare to or for the ufe of them theftx before-^ 
mentioned perfons. The condition then proceeded in the 
common terms of a bond conditioned for the due payment 
by quarterly payments of fuch annuity. The defendant, 
after thus reciting the condition upon oyer thereof, plead¬ 
ed non eft faCIum. The defendant's fecond plea ftates, 
that the plaintiff, within twenty days after the execution 
of the writing obligatory, caufed a memorial of the fame 
(and of other injlruments therein mentioned) to be inrolled in 
Chancery, and then ftated the memorial at length } which, 
as far as refpeCls the bond meant to have been executed 
by the fix grantors of the annuity to Coare the plaintiff, 
defcribes it as ** a bond bearing date the 24th of Decern-^ 

« bep;' 
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1 706| whereby the fix perfons (by their feveral de- 
<* feriptions, but *whivh hand was not yet executed iy thefaid 
*< Charles Comber), in confideration of the fum of 
1,400/. on that day paid to the fix, and whit;h fum of 
1,400/. was in fa^ paid to the fad Daniel Smith for the 
** ufe of hithfelf and the five others i became bound, &c. 
and fo proceeds corre£tly to (late the condition of that 
bond, and alfo of the defendant's bond according to its 
terms, as they appeared in the former plea upon the oyer 
thereof: it then concludes (after ftating all the infiru* 
ments inrolled), ■* lEhich faid memorial is not a good and ' 
** effectual memorial of the faid lad-mentioned bond, and 
of the confideration of granting the faid annuity, ac* 
cording to the form of the datute, and that by reafon 
thereof the writing obligatory in quedion was void." 
To this plea there was a demurrer. The third plea, re¬ 
ferring to the memorial fet out in the fecond plea as in- 
rolled in Chancery, as the memorial inrolled of this boinl, 
and averring that there was no other memorial thereof, 
dates, “ That the faid 1,400/. in the condition of the wri- 
“ ting obligatory in quefiion^ mentioned to be paid by Willianr 
“ Coare to or for the ufe of the fix before-mentioned 
“ grantors of the annuity, was not paid by the faid William 
“ Coare to or for the ufe of the faid fix perfons^* And upon 
this faA of payment by Coare to the grantors of the an¬ 
nuity of the fum of 1^400/. an ifiue (being the third ifiue 
joined on this record) was taken. There was a fourth 
iflue taken upon a fourth plea, upon which no quedion 
arifes in this cafe, and which was found for the plaintiff. 
The fifth plea, after referring as the third did to the in- 
rolled memorial of the bond, alleges, (and upon which the 
fifth iffue on this record was taken,) «* That the fid 
»< fiim of 1,400/., in the conJition of the writing obHgatcry 
VoL. IV. li “ and 
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** anj in tlx /aid memorial mentioned as the con^det^tiott of 

and for granting the faid annuity to the faid Wm% 

Coarff was not, nor was any part thereof) paid on the 
** 24th day of December 1796) as was in the eondition and 
“ memorial in that behalf alleged*' The iflue on the lad 
plea, viz. Whether the 1,400/. were paid on the 24th of 
December 1796, v/as the only iffue which has been found for 
the defendant. The plaintiff contends, either that this 
iffue ought to have been found for him, or that this is an 
immaterial iffue; and that judgment ought to be entered 
generally for the plaintiff, notwithdanding the finding 
on the iffue for the defendant. The defendant contends, 
that this ifl'ue ought to have been found as it is, and that 
it is not an immaterial one ; and alfo that upon the faffs 
of the cafe, as appearing upon the judge's report, relative 
to the payment, that the iffue on the third plea upon the 
faEl of payment ought to have been found for him, the de¬ 
fendant. 

I will confidcr the effedf of thefe feveral iffues in the 
Older in which they have been feverally argued upon, 1. e. 
the fifth iffue in the firfl place. " And without adding to 
what 1 have before faid, as to the propriety of 'conflder- 
ing the iffue of payment on the a^th as well proved on 
the part of the plaintiff, under the circumdanccs of this 
cafe, I will confider how far the iffue on the day of payment 
is at all a material one. The dat. 17 Geo, 3. c. 26., it 
fnuft be^remembered, does not in terms require the day 
of ahual payment of the confideration-money to be dated, 
as it does the dates df the infruments^ the names of parties^ 
and witnej/est &c.; but it requires the confideration or 
confderations of granting the fame to be dated; other- 
wife all the affurances arc to be void. The quedion, 
tlicTi, is, Is the day on which this payment was made fo 

effential 
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eflential a part of the confideratlon itfelf, that the con- 
fideratlon cannot be confidered as dated, within the mean¬ 
ing of this a£I, for want of its being dated literally ac¬ 
cording to the truth. 1 fay the day on which this payment 
was made ; becaufe as the a£f does not in terms require 
the day to be dated at all, it can only become neceflary to 
be dated, according to its importance and materiality, as 
forming an ingredient in the value of the confideration in 
each particular indance; that is, in other words, only fo 
far as the fafl of payment on the one day indead of ano¬ 
ther is material to the a£fual value of the confideration as 
paid on the one han^ and received on the other. In the 
fird place it makes no difference whatever to the plaintiff, 
the party paying; his money went forth from him, and 
was feparated from his immediate ufes of it on the 24th. 
It makes no difference as to the times of payment of the 
annuity itfelf: for thofe days are fixed by the condition of 
the bond, independent of the payment of the confidera- 
tion-money on the one day or the other. Does it make 
any difference to the party receiving, in refpefl; of which 
he could by any mode of proceeding in any court have 
relief in refpe£l to the poderiority of time at which the 
payment was made, to that which is afligned it by the 
recital in the condition of the bond ?■ Certainly none ; for 
the podponement was occafioned by the party’s own de¬ 
fault in not having the prefent bond ready for execution 
at the time when the money was not only forthcoming, 
but forthcanse; and of which podponement fo occafioned 
by the parties they are therefore precluded for any effec¬ 
tive purpofe from complaining. The whole amount of 
the difference is this, that though the plaintiff did not gain, 
the grantors of the annuity lod the benefit of two days in- 
tered of the confidcration-money by their own default, 

H % What 
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What dlfTerence, for any aflignable purpofe of benefit or 
relief to the defendant, docs it make, whether the payment 
thus poftponed be alleged to be made on the one day or 
the other ? It cannot either way affect the pecuniary 
rights of the parties one iota. It will always be recol- 
le£led that in thus confiruing this requKition of the (la- 
tute» according to its fubfiance and efTef);, I am conltru* 
ing one which is not of a fpecific, precife, and literal kind. 
Such' re(y|ifitions as thofe refpeffing names of parties, 
witnelTes, truftees, and the like, can only be fatisfied by a 
precife and Iheral compliance therewith *, and nothing 
which is here advanced can be fairly confidered as im¬ 
pugning or weakening the ftricfnefs which belongs to 
thofe fubjc£ls of conftruftion ftill. What is literally re¬ 
quired mufl; ^be literally fatisfied; what is required fub- 
ftantially and by intendment may be fubftantially fatisfied. 
Upon thefe grounds 1 am of opinion that the ilTue upon 
the day (if even for the reafons before given it ought not 
to have been found for the plaintiff, but which I think it 
ought) is in point of law, under the circumfliances dated, 
an immaterial iffue, the finding upon which will therefore 
not affe£I the right which tire plaintiff has in other re- 
fpe£ls to a general juJgmeiit on this record. As to the 
iffue on the third plea, viz. *'that the 1,400/. in the 
condition mentioned to be paid by William Coare 
to and for the ufe of the fix befoie-mentioned grantors 
** of iha annuity, was mt paid by the /aid William Coare 
•* to or for the ufe of the fold fis perfonst** the objeflion 
now taken on behalf of the defendant is, that the 1,400/. 
W'as in foEt ttSluolly and immediately paid by the hands ^Lowe 
md Smith, and not by the hand of William Coare; and 
which it is contended, according to the condrudlion which 
has in fevetal cafes obtained upon the words in the third 
5 feftion. 
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feifvlionj requiring the name or names “ of the perfon or 1803. 

perfotts by whom atul on whofe behalf the conftderattoUf or 
any part thereof^/ball be advanced/^ to be fet forth^ ought mgahp 
to have been flated in the memorial. To this I anfwer, 
that giving for the prefent the fulled elFeif); to all thofe 
ca^es^ the ilTue is in its terms here taken upon the pay¬ 
ment by William Coare to the ufe of the fix grantors of the 
annuity : and if the payment by Lowe and Smith waS| as 
in point of law it certainly was, the payment of Coare^ 
and would enure as fuch for the purpofe of his difeharge 
in refpefi to any contrafl; to pay that fum, the ilTue was 
well proved on his behalf. The obje£lion is not well 
raifed on the record, if it were meant fo to be, by alleging 
that Coare did not pay; for in point of law, upon the faffs 
dated, he did pay: but it fhould have been alleged that 
the feeurities were defeflive in not dating ihe mode in 
which fuch payment was in faff made by Coare^ viz. in 
not dating that Coare paid it by the hands of Lowe and 
Daniel Smith. And the ground of this objeffion ihould 
have been laid by fpecially alleging by plea the faffs which 
would have fupported it, which has not been done in this 
cai)*} and as it has not, it could not be given in evidence 
under the terms of the third iflue, framed in the general 
terms in whichathat iflue is. For thefe reafons we are of 
opinion in favofir of the plaintiff as to both thefe rules to 
(hew caufc} and that the hrd rule, that the plaintiff 
Ihould be at liberty to flgn judgment notwitbdanding the 
veidicf for the defendant on the fifth ifTue fhould be made 
abfolute; and that the fecond rule for entering up judg¬ 
ment for the defendant on the third id'ue Ihould be dif- 
charged, 


H3 
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1803. 


Wynn aminjl Pltty. 

24 ih. ^ 


Time refufed to 
be enlarged tor 
the bill to ren- 
'der their princi> 
pali on an alfi- 
davit chat he 
Could not be re¬ 
moved hither 
wi'hout endan¬ 
gering his life. 


pARK moved that the defendant’s ball might have 
further time to furrender their principal, upon an 
affidavit of a furgeon that if the defendant wen. rcmovi'd 
from Lancajlery w'here he now was confined bv ifint Is, in 
due time for his bail to render him, it would endanger 
his life. 


The Court had great doubt in the firfl inflance whe- 
\ ther fuch a rule could be granted. They thiun ht ihat 
the inconvenience ought rathrr 10 be borne by tin bail, 
who mufl be fixed for not complying with rbtir uiuiei- 
taking, than by the plaintiff, who would i tlicrwif be 
delayed of his right. And they afterwards rett-rr d 10 c.ife 
furnifhed by the Mailer, of Nightingale and others v. Lowry, 
£. i^Geo. 3., where, in proceedings againft the ball by 
feire' facias, on the return-day application w is made for 
further time to render the defendant, on an affi -avit made 
by a phyfician that it would mod. prefbabiy kill the de¬ 
fendant to remove him. But the Court faid that it could 
not be granted, and they mud adhere to their rule of 
Court. That the harddiip of a particular cafe would 
not judify them in departing from the edablifhed pra6lice 
of the Court; and where one party mud fuffer by the 
a£l of God, ihey could not interfere. ^ 

Rule refufed. 
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1803. 

The King againji The Inhabitants of Eastbourne. 

w 

i 

T WO juftices by an order removed Ann Borchert, and A foreigner may 

, e . f 1 M I r * fintlemfut 

her four infant children by name, from the parilh of hereby occupy- 
Seaford to the pariih of Bajlhourne^ both in tlie county of Ino/^ryear* 
Sujfex. The Seflions, on appeal, confirmed the order, 
fubjedl to the opinion of this Court on> the following 
cafe. 

Ann Borcbert's maiden fettlement was in Eajlbourne, 

About feven years ago flie married one John Borchertt a 
German^ by whom (he had the children mentioned in the 
order. The faid John Borchert, with his faid wife and chil¬ 
dren, was, at the time of the removal, refident in a houfe 
In Seaford of above the value of 10/., which he had 
rented for two years, excrcifing therein the trade of a 
baker. His trade declined at Seaford^ and he thought he 
could exercife it with more advantage at Eajlhonme. The 
wife and children thereupon became chargeable, and were 
removed by the above order. The hufbaiid acquiefeed in . 
every thing which took place with regard to the removal 
accompanied them to Eijlhourney and afterwards con¬ 
tinued to refide there with them. 

Courthopet in fupport of the orders. Two queftions 
arife, ift. Whether a foreigner can gain a fettlement in 
this country ? and if not, adly. Whether the wife of a 
foreigner may not be removed to the place of her maiden 
fettlement (a)? ift, It does not appear #hat a foreigner, 

though 

{a) It became unnecetfary to eonfider this queAion, which Teems, how. 
eyer, f^fficiently fetUed |n principle by the cafes of St. yeiit's, Wapfiag, and 
St. Bilolfb's, BiltapJgaUtSurr. S. C. 367.; Inaailan v. Pahnoiiki ib. 153.; 

H4 It. 
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though fubje^t to the laws of this country domi-s 
cijed here, could hsve been within the view and intent of 
the legiHature in framing the fyftem of the popr-laws | 
for the profeHed obje£f pf thofe laws was to make a per- 
manent provilion for the Aipport of the poor of this kingr 
dom in particular, and not of all foreigners who might 
choofe to come here, for whom another fyftem of laws 
has been framed, which entitles them to prote£lion under 
certain regulations, but not to fupport. And therefore 
in the pafe of St* Giles v.. St. Margaret (a), where the 
queftion was, Whether an Englijh'ipoman^ the wife of a 
foreigner, continuing unremoyeable in a parilh with her 
hufband for forty days, gained a fettlement ? Lord Holt 
held, not; and added, ** that he did not know that a for 
f* reigher had a right tq be maintained in any place to 
which he came; but that they might let him llarve.” 
[Lord Ellenborough C. J. We owe it to the memory of 
Lord C. J. Holt to believe that he .never uttered fuch ^ 
fentiment.] The queftion is. Whether the laws which 
give a benefit and interefl to the poor in a certain fund 
for their fupport arc applicable to foreigners ? if they be 
not, the overfeers have no authority to didiibute relief to 
them out of it. The proper objedls of relief have fo far 
a legal interefl in the fund, that means are given to com¬ 
pel fuch relief, if withheld by the overfeers. This is an 
interejly beyond a mere fubmiJJtoH to the law, which alone a 
foreigner, during his refldence, is boqnd to give : it is nn 


R. V. Pigher fVahon, \b. i 6 >t.; Htylandftuain v. Carlcton, it. 813 ; and 
Mjctuel'i V. NuHKy, is. 815. j if the huibind's ac^uie/cencet as it is flated, be 
taken lo be a or/ent on his part to the removal of bis wife from, the patiih 
where he then was. 

{a) E. zGeo, 1. zSJl C.if. 97. ^Burn'syujf, tit. Poor (Overfeers),/. i. 

% 

, inteTcft 
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antereft transferable to his children and family. And it 1803. 
v^otild be incongruous to fuppofe that though a foreigner 
departed and became an a£live alien enemy, yet if he left a agai^ 
family behind him, they might compel fu^port from any of 
parifli they might choofe to go into, which would leave 
po means of removing them clfcwhcre. The objeft of 
the poor-laws is to prevent vagrancy. The ftat. 13 ^ 

14 Car. 2. r. 12. the principal ftatutc for conferring fettle- 
fnents, is intitled •* An aft for the better relief of the poor 
** of fiis hing^ontf* and fpeahs of the places where they 
w'cre previoufly fettled j and it afterwards ufes the rela¬ 
tive term fuch poor perfons, which mull refer to the poor 
of this kingdom^ that is, England and Wales. Before that 
ftatute, a refidence of forty days gave a fettlement} which 
Lord Holf thought did not apply to the cafe of a fo¬ 
reigner, becaufe there was no place to which he could be 
fent i and the ftat. 13 tst 14 Car. 2. c. X2. fays, that ” on 
complaint within forty days after any perfon ftiall come 
to fettle, Sfc. two juft ices may remove him to the place 
where he was laft legally fettled for forty days.” Then 
the ftat. I Jac. 2. c. 17., which direfts that the forty days 
fhould be reckoned, not from the time of a perfon's coming 
to inhabit ip the parifli, but from the delivery by him of 
notice in writing of fuch inhabitancy, is reftriftive of 
fettlements, and does not give any to one who could not 
acquire it before. Then if a foreigner could not gain a 
fettlement by notice and refidence for forty days, he could 
not by apprenticeftiip, or by hiring and fervicc, or by 
rating, or by ferving an annual office in the parifli j for 
all thefeareby the ftat. 3 W.^. r. 11., which is a reftric- 
tive ftatutc, fubftituted in lieu of notice and refiilence. 
Another leading objeft of the poor-laws, alfo inapplicable 
to foreigners, is the binding of apprentices, which is 

compulfory 
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I 

compulfory on poor parents, not able to maintain them 
ivithout parochial relief: fuch children may be bound to 
the fea fervice, and, in the event of war with their proper 
country, may be compelled to become traitors to it, and 
expofed to capital punilhment, which could never have 
been intended by the legiflature. By the Hat. 1 Ed. 6. 

3.yi 13. (a), foreign vagrants were to be fent to the 
ports nearelt to their own country, to be ffom thence 
(Itipped off. {^Le Blanc J. Was not that on a fuppofition 
that they had not gained fettlements in this country ?] 
The legiflature mud have fuppofed that foreigners could 
not have gained fettlements here, otherwife the provifion 
would have been confined to foreigners not having a fet- 
tlement here. Again, none of the laws relating to parifh 
certificates can apply to foreigners. [^Lawrence J. The 
fame obfervation would apply to Scotchmen and Irijhmen^ 
who, without difpute, may gain fettlements here.] There 
are noconfli6ling duties, however, in the inftances of fuch 
pexfons* 

Gawcoffs and contra, were flopped by the Court. 

Jjord Eh.endorough C. J. With refpc£l to the com¬ 
pulfory binding of poor apprentices to the fea fervice (^), 
as this may apply to the merchant fervice, and is not 
directed to be on board men of war, it does not necef- 
fjriiy follow that confii£ling duties will axife in the cafe 
of a foreigner’s child fo bound, any farther than as he 
may be'afterwards imprefled, which may equally happen 
to be the cafe of any other foreign feaman. However, 

(a) Thts ftatute U fet forth io the Appendix to RunningtotCt edition of the 
Statuusf vol. 10. p. 139.; and vide it. p. 143. the ftat. 3 4 £</. 6. 

e. 16./. 16. 

it) By Aat. a & 3 ^nir, c. f. 

DO 
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no difficulty of that fort attaches on the prefent cafe. 
This m.in was not an alien enemy, but a German by birth, 
a;} alien amy. And as fuch, though he may not take a 
leafe of a dwelling-houfe or (hop, by reafon of the llatutc 
32 i/8. c. 16. (fl), yet he m 5 y occupy a tenement of 10 /. 
a year, and carry on his trade there like any other per- 
fon. Then if he may do fo, he has that interell which 
enables him to gain a fettlement by the provition of the 
Icgiflature. As to there being no obligation for main¬ 
taining poor foreigners before the ilatutes afeertaining 
the different methods of acquiring fettlements, the law 
of humanity, which is anterior to all poHtive laws, obliges 
us to afford them relief, to fave them from (larving; and 
thofe laws were only paffed to fix the obligation more 
certainly, and point out di(lin£fly in what manner it 
fhould be borne. 


1803. 


The Kinq 
agawjt 

The Jnhabiitnte 
of 

EASTBaveNS, 


Per Curiam, 


Both orders quafhed^ 


(d) His Lordihip afterwards referred to Mr. Serjt. WiUtami't obfervadons 
an this ftatute in his notes on the cafe of Jevens v. Harridge^ x Sound, 8. and 
a Show, 235. there referred to. 


FtNTjMAN againjl Smith. 


*thurfJay, 
yunt ajd. 


T N an aflion on the cafe for diverting a water-courfe where one de^ 
from the plaintiff’s mill, the declaration dated that obftrufting a 
whereas the plaintiff on the ill of January 1803, and waicr-coor<e,up- 

* , , ^ of 

long before, was and dill is lawfully pojfejfed of a certain a mill wrf/A tie 
cotton mill, with the appurtenances, Gtuate at Addingham in 

jon y fueb bit 

fcjjejjion he had a ri^ht to the ufe of water running in a certain tunnel ta the wi 7 /j fuch allegation 
is not fupported by p oof that the tunnel was made on the defendant’s land, which he had agreed 
to let the defendant ha«e for this purpofe for a certain conlideracion, but of which no convey¬ 
ance was made by him to the phIntilT, and he had fince refufed allcnt: becaufethe plaintiff had 
not the water by reafon of his poffeffion of the mill, Sec. but by parol licence nr contrsA, which 
could not pafs the title 10 the land, and as a licence was revocable, and revoked. 

the 
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Fxntiman 

againft 

Smithi 


the .county of Torky near to two certain rivulets there 
called the Town Beck and the Back Beck, the water of 
which rivulet called the Back Beck until the interruption 
complained of had flowed into and dill of right ought to 
flow into the Town Beck by means of a certain tunnel or 
goit there above the plaintiff’s wear there ere£ted acrofs 
the Town Beck a little above the faid mill 5 and the plain¬ 
tiff by reafon of his pojfejfton of the faidmiUy during all the 
time of working the fame, of right ought to have had, 
and dill of right ought to have, the ufe and benefit of both 
the faid rivulets called the Town Beck and Back Beck : yet 
the defendant knowing the premifes, and to deprive the 
plaintiff of part of the ufe and benefit of his faid mill with 
the appurtenances, whild the plaintiff was fo poffeifed 
thereof as aforefaid at, &c. cut a channel, &c. whereby 
the water of the Back Beck was diverted from running in¬ 
to the faid tunnel or goit,. and fo to the mill, and the 
plaintiff was prevented from working his faid mill, &c. 

At the trial before Rooke J. at the lad affizes at Tori, it 
appeared in evidence that the tunnel or goit which was 
made and fixed into the ground with done-work, had 
been made in part over an old road purchafed by the de¬ 
fendant about eight years ago for a guinea, who at that time 
agreed for the fame price to let the plaintiff lay the tunnel 
there for the purpofe of conveying the water to the mill; that 
the defendant even aflided at the making of the tunnel un¬ 
der the plaintiff’s directions ; but no conveyance was made 
of the.land to the plaintiff. The guinea was afterwards 
tendered to the defendant, but he refufed to receive it or 
to give his aflent to the continuance of the tunnel, and 
made the obdruCtion complained of. It was objected on 
the part of the defendant, that the plaintiff ought to be 
nonfuitedi this being a right claimed in or over the land, 

which 
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which could not pafs by parol licence without deed, ^nd 
the declaration dates that the plaintiff had a right to the 
goit hy reafon cf his pojfejfton of the mill, whereas it appeared 
that he had it by virtue of the agreement. But the learned 
Judge refufed to nonfuit the plaintiff, on the ground that 
as the agreement was made in refpefl of the mill, and as 
it might be difputabl'e whether if the mill were taken away 
the plaintiff could have a right to the water for other pur- 
pofes, the declaration dated the right with fufficient cor- 
redfnefs, and his claim might be fupported without deed: 
but referved the point. The defendant then called wit- 
nefles, and there was a verdi£f for the plaintiff with no¬ 
minal damages. 

Park and Topping (hewed caufe (hortly againd a rule 
for fetting afide the verdidl and entering a nonfuit, on the 
ground that it was fufficient for the plaintid againd a 
wrong-doer to declare upon his pojfejfion of the mill with 
the appurtenances. But 

Lord Ellenborough C. J. faid, that fuch an allegation 
could not be fudained without (hewing that the appur¬ 
tenances were legally fuch. Now here the title to have 
the water flowing in the tunnel over the defendant’s land 
could not pafs by parol licence without deed; and the 
plaintiff could not be entitled to it, as dated in the declara¬ 
tion, by reafon of his pojfejfton of the mill, but he had it by 
the licence of the defendant, or by contra£b with him \ 
and if by licence, it was revocable at any time. ITie en¬ 
joyment with the defendant’s affent was not left as evi¬ 
dence to the jury to prefame a grant; but it was fuppofed 
that it gave a title in point of law, which it clearly did not. 

Per Curiam, Rule abfolute. 

Cociell ScTjt,, HolroyJ, and Hardy, were to have fupport¬ 
ed the rule. 
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1803. 


zjoniayt Heath aminjl Hubbard, 

June 27 (b« 


Under the fliip- 
regifler a^s 
(26 G. c. 60. 
and G. 3. 

68 } a bill of 
f,lc transferring 
the property to 
a truflee in truft 
for the under> 
vriters not rra- 
med, it at inoft 
only void (if at 
all) as to the ob* 
jr As of the truft, 
but fuHiiientto 
convey the legal 
title to the truf- 
tee; and fucb 
bill of fale of 
a Ihip at Tea 
is valid, notwith- 
llandir.g the o* 
zniEion ot the 
otKcer at the out- 
port to which 
the ftiip belong¬ 
ed, to indorfe 
the entry of the 
transfer on the 
oaih on which the 


'^HIS was an a£iion of trover brought to recover one- 
third part of the (hip Fifhhurn. At the trial at 
Guildhall Lord Ellenborougk C. J* on the i(t XilNo* 
vember 1802, a verdi£fc was taken for the plaintiff for 
1,210/., fubjefl to the opinion of the Court on the follow¬ 
ing cafe: 

*ThomasWard^t\Tig the original and folc regiftered own¬ 
er of the fliip belonging to the port of Nenvcajlle^ 

upon-Tyne^ cleared the faid (hip outwards for the Baltic in 
April 1800, and e(Fe£fed an infurance on one-third part 
of the faid (hip for 2000/., with an infurance club of un¬ 
derwriters at South Shields, in a policy in which the faid 
(hip was valued at 6000 1 . The lliip was embargoed by 
the Emperor of RuJ/ia at Riga in the fprlng of 1801, and 
thereupon IKard abandoned the faid one-third part to the 
underwriters, and received from them refpe^tively pay¬ 
ment of a total lofs. Thereupon, by a bill of fale dated 


the 7 th of March 1801, but executed on the i ith of April 
]8oi, between T. Ward on the one part, and the plaintiff 
Heath on the other part, reciting the certificate of regiffry 
of the faid (hip, and alfo reciting the embargo and the 
confequent abandonment thereon; Ward, in confidera- 

Ltndbtt, as rei]uireS by /. 16. of the ftat. 34<?. 3. c. 68.) fuch afla to be done by the public 
oilier r being only dirtdory. But the delivery of a copy of the bid of lale of a (hip at Tea for the 
purpofe of making fuch entry and memorandum and giving fuch notice, being an aA required to 
be done by the party himfelf to whom the transfer is made, for want of which the llatute avoids 
the fale, mull be complied with in order to convey the property: and therefore the purebafer 
under fuch circnmftances having omitted to do fo, cannot make a title to the (hip per faltum by 
getting her tegiftereJ rie novo in another port wheie he reHded at the time; for whatever may 
amount to a tran^tr ofejbtp to another pert within the meaning of the ftatutes, at all events fucts 
transfer cannot be made by one who has no inteteft in the (hip. Semble, that a fale of the whole 
of a (hip by one who is only a part owner, ia excluAon of the right of another, who is tenant ua 
common with him, is not equivalent to the dtJjruSiioH of the fubjed-mattcr mediately or imme¬ 
diately, fo as to eaable bis ce-teuant to makuaia trover againft jam for it. 


original certifi¬ 
cate of regiftry 
was obtained, 
and to make a 
memorandum 
thereof in the 
book of regiltry, 
and to give no jee 
of the fame to I he 
comminiuneTS in 
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tion of 2000/. therein exprelTed to be paid by the under¬ 
writers! aflligned and transferred to the plaintiff' 20/Ooth 
parts of the (hip, to hold the fame in trull for all the 
underwriters on the (hip by the policy of 2000/. in pro¬ 
portion to their refpedlive payments. The name of none 
of the underwriters is mentioned in this bill of fale. . On 
the 14th of September 1801 the plaintiff tranfmitted to the 
colledlor and comptrollet of the cuffoms at l^ewcajlle-upm-^ 
Tyne a copy of the faid bill of fale, who on the fame day 
caufed an entry thereof to be indorfed on the oath on 
which the original certificate of rcgiffry of the (hip had 
been obtained by Wardt and alfo caufed a memorandum 
of the fame to be made on the books of regiffers of that 
port. No notice thereof however was given to the com- 
miffioners of his hdajefty’s cuftoms until the 24th of 
January following. It is the pra£lice of the colle£lor and 
comptroller of the cufloms at Newce^le-upon-Tyney in 
purfuance of the orders of the commidioiiers, to make 
quarterly returns to them In the months of January^ Aprils 
July^ and Oilober, of all transfers of property in regiftered 
(liips; and a quarterly return was accordingly made in 
the month of OSioher 1801; but in that return no notice 
was taken of the faid transfer of one-third part of the Ihip 
Fijhburn. On the oiNovember 1801 Ward^ by regu¬ 
lar bill of fale, afligned the whole (hip FiJIjburn^ in confl- 
deration of 4000 /., to the defendant, who then refided in 
London^ and who on the 2d of January 1802 regiftered 
the faid (hip de novo in the port of London^ when the 
original certificate granted to ^«v/,-wIiich purported on 
the face of it to be of the (hip Fijhburn^ belonging to the 
port of NetucaJlle-upon-TynCi was delivered up and can¬ 
celled. At the time of the afiignment by Ward to the 
defendant, the grand bill of fale of the whole (hip was de- 
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livered to the defendant. On the 3d of February iSoitf 
the defendant having advertifed an intended fale of the 
whole of the faid fhip by public auction, the plaintiff 
caufed notice to be given to the broker of his title to one- 
tliird of the fame, and required the defendant to permit d 
proper indorfement of the faid bill of fale made to the 
plaintiff to be made on the original certificate of tegiftry^ 
and alfo required the defendant not to fell the faid one- 
third part; bat the defendant neverthclefs on the 19th of 
February fold the whole of the faid (hip by public aa£lioa 
to Brown^ R» Brown^ and 7 *. 04 /, for 3)630/.} and by 
bill of fale of the 5th of ^pril 1802 alTigned the whole of 
the faid (hip to them. The net proceeds of the faid fale 
received by the defendant amounted ter 3)489/. ro /. 5 </. 
The Ft/bburn never has been in the port of NewcaJlU'- 
upon-Tyne Gnce (he cleared outwards from that port for 
the Baltic in AprU 1800: but tlie embargo being taken 
off) (he returned to Plymouth after the execution of the bill 
of fale by Ward to the plaintiff, and before the execution 
of the bill of fale by Ward to the defendant (he failed 
again, and was abfent at the time of the execution there¬ 
of. It was immediately on her return that the defendant 
obtained the new regiffer. The plaintiff had no know¬ 
ledge of the (hip*s return. No transfer of properly in the 
fame (hip, or any part thereof, appears in any document at 
the cuffom-houfe of Newcajlle^upon-Tyne fubfequent to the 
above-mentioned entry and memorandum made on the 
r4th of September 1801, and no indorfement of the tranf- 
fer of one>third of the fhip to the plaintiff was ever made 
on the original certificate of the (hip’s regiflry. The 
queflion for the opinion of the Court was, Whether the 
plaintiff were entitled to recover in this a£lion ? If the 
Court (hould be of opinion that the plaintiff was entitled 


to 



IN THe Forty-third Yiar of GEORGE IIL 


®r3 


to recover, then the verdiO: to (land: but if the Court 
(liould be of opinion that the plaintiff was not entitled to 
recover, then a nonfuit to be entered. The cafe was ar¬ 
gued in Hilary term lad b]r 
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Hall for the plaintiff. Three obje£lions have been fug- 
geded to the plaintiff’s tight to recover: id> That the bill 
of fale to him, being in trud for unnamed perfons, could 
not be fupported, as tending to defeat the regider a£ls 
26 Geo, 3. c, 60. and 34 Geo, 3. e. 68. by enabling 
foreigners under colour of truds to acquire property in 
Briti/h (hips. 2d, That the plaintiff’s title was not per- 
fe£fed before the adignment of the (hip to the defendant 
for want of proper entries and notice of the transfer by 
the officer at Newcajlle to the commiffioners of the cudoms 
in London^ as required by the latter ffatute, and alfo for 
want of the delivery of the grand bill of fate of the (hip 
by Ward to the plaintiff at the time of the transfer. 
3d, That the plaintiff and defendant were at all events 
tenants in common, and therefore trover will not lie. As 
to the fird, it is found that in fa£f the conveyance to the 
plaintiff was made in trud for Britijb underwriters, and 
not to cover the intereds of foreigners, and therefore no 
attempt to evade the policy of the regider Jaws. The 
obje£lion then is no more than what may be urged againd 
every other conveyance, that under colour of a true and 
legal tranfa<Slion a fraud may be committed. But at any 
rate it is fufficient to fay, that it is cafus omiffus in the 
zOl, The dat. 34 Geo. 3. c. 68. /, 14. (a provifion made 
in confequence of the doubt thrown out in RoUeJlon v, 
Hibbert {a)y) requires the transfer of (liips to be in •writings 


V.OL. IV. 


(«) 3 Tirm Rep . 412. 
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i.Soj* but It deed not point out any particular form of a bill of 
fale i and this Court cannot take notice of truftS) but can 
only look to the leeal title. In Camdin and ethers^yr. An» 
dtrfon (a) the Court would not permit four plaintiihii part* 
ners, to recover againfl the underwriter the amount of an 
infurancej it appearing that the legal title to the (hip un¬ 
der the regifter a£Is was only in two of them. Nor can 
the property in a (hip be otherwife devefted than by a 
legal conveyance within thefe ftatutes. Weflerdell v. 
Dale (I). It may be faid that the oath of owner(hip re¬ 
quired by the ftat. 26 Geo. 3. e, 60. f. lo. is conceived ift 
terms to exclude any fuch trull as this; but that is only 
required on the original regillry of the (hip, or at lead 
when a new regider is to be raadb, and not upon' every 
intermediate transfer like the prefent. Befldes, the fub- 
ftantial part of the oath isi that no foreigner is intereded 
in the (hip. But even if this were a trud for foreigners 
it would not avoid the transfer itfelf} for the Legidature' 
did not intend to prohibit the fale of BtitiJhAivMt (hips to 
foreigners; but only to prevent them from having the 
privilege of Zritijb (hip-owners after fuch transfer: and 
therefore the 15 th fe£l. of the 26 Geo. 3. r. 60. provides, 
that a bond (hall be given by the owner at the time of the 
regidry, that if any foreigner (liall become entitled to any 
(hare in the (hip, the certificate of regidry (hall be deli¬ 
vered up to be cancelled. The fecond obje£lion is founded, 
firdy upon the negleCl of the officer at Nevoc^le in not 
making a return of the transfer to the commiffioners in 
London in proper time ; but that is merely dire£lory, and 
not necefliiry to the Validity of the transfer. Sc£l, 15, of 
the 34 Geo. 3 c. 69 . provides for the transfer of (hips in 

(#) s Term Rtf. 703. (i) 7 Term Ref. 30S, 

port. 
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port, as fe£I. i 6 . does for thofe at Tea : the latter multbe 
conftrued with reference to the former. If any of the 
requifites are not complied with, the conveyance is made 
void; which can only be meant to apply to fuch a£Is as 
are required to be done by the party himfelf, and cannot 
extend to wilful or negligent omidions of the public ofE- 
cers. The entering of the transfer with the officer of the 
cuftoms at the ouUport is imperative on the owners of a 
fliip at fea; but the notice alfo required to be given by 
fuch officer to the commiffioners in Londgn can only be 
directory. By fe^. i6. fuch notice is required to be 
given in the manner therein^before direSledt which refers to 
the 15th fe^ion, which in the very terms of it is only 
directory to the public officer, and where the direction is 
introduced after the vacating branch of the claufe upon 
the omiffion of thofe things required to be done by the 
owner. The two claufes are to be conftrued with reference 
to the fame vacating provifion reddendo fingula fingulis. 
This conftru£iion is fupported by Ratchford v. Meadows{a), 
And R. V. Gain/horcugh {b) proceeded on the fame princi¬ 
ple ; where it was ruled, that an apprentice ffiould not be 
prejudiced in gaining a fettlement by the neglect of his 
ffiafter to enrol the indentures, though the ftamp duties 
were thereby evaded. The next branch of this objeif^ion, 
viz. that the grand bill of fale of the (hip was kept by 
Ward at the time of the transfer, and not delivered to the 
plaintiff, is founded upon what was faid in Mojs v. Char- 
nock (c), that the grand bill of fale ought to be delivered 
by the vendor to the vendee at the time of the fale. 
There however the whole intereft in the fliip was affigned ; 
whereas here the property was divided, and the plaintiff 
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having the lefler intereft was not entitled to the oiiginal 
title-deed of the (hip. It may allb be obje£Ied from the fame 
cafe, that the plaintiiF did not immediately fend down the 
new bill of fale to the port oHicer at NewcaJIle; but the 
not doing fo was in his own delay, and it is fufficient that 
it was done before the conveyance to the defendant, that 
is, according to the fame authority before the rights of 
third perfons intervened. The third objeftion, that the 
plaintiff and defendant are at leafi; tenants in common, 
depends upon the defendant's title: but firfl;, be had no 
title i and next, if he had, yet having done that which is 
equivalent to the deftru£lion of the thing in common, 
trover will lie. ^ ift. The (hip Fj/bburn being regiftered in 
the port of Ncwca/llei it was incumbent on the defendant 
before he took the affignment of her to have inquired 
there in whom the property was veded; indead of which 
he took an abfolute bill of falc from Ward in London, and 
tegidered the (hip de novo in that port, which could not 
be done under the regider a£ls but only in the port to 
which the (hip belonged at the time. Suppofing the com- 
miffioners in London had confented that a new certificate 
of the regidry (liould be made out under the 20th fe£lion 
of the 34 Geo. 3., yet they could not do it themfelves, 
but cpuld only order it to be made by the proper officer, 
who according to the whole tenor of the adls mud be the 
officer in the port to which the fliip belongs. But, 2dly, 
fuppofing the defendant’s title to be made out, yet the fale 
' by him orthe whole fliip, and that after-notice of the 
plaintiff's right, was equivalent to a dedru£lion of the 
property held in conamon, in which cafe trover will lie. 
The cafes.'on this fubjedf are collefted in a note of Mr. 
Serjt. Williams to the cafe of Wilhraham v. 5 «ew («). As 


(d) 2 SounJ. 47. (g.) 
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in Co. Lit. 200. If two tenants in common be of a dove- 
** houCo, and one deftroy the old doves, urheteby the 
“ flight is wholly loft, the other Hull have trefpafs,” &c. 
So if one of two tenants in common of a park deftroy all 
the deer. So in Barnardijlon v. Chapman (a), where one 
tenant in common of a (hip took it away and fent it to 
the Wejl hulUs^ where it was loft in a ftorin •, in trover. 
Lord King left it to the jury whether this were not a de- 
ftruftion by the defendant, who found it fo accordingly. 
The fame principle is recognized in 14 Vin, Abr, tit. 
Jointenants, S. a. which cites Crofss. Abbot {b)y and refers 
to Brs. Trefp. pi. 63. and 47 Ed. 3. 22.; and in Fifbarv* 
Proffer (c), where I.ord Mansfield faid, If upon de- 
mand by a co-tenant in common of his moiety the other 
“ denies to pay, and denies his iitle^ faying he claims the 
<< whole, and will not pay, and continues in polfeflion, 
“ fuch poflefTion is adverfe and oufter enough1. e. to 
maintain eje^ment, which, generally fpeaking, one tenant 
in common cannot maintain againft his co-tenant. So 
here, the denial of the plaintilF’s title, and a fale by the 
defendant of the whole (hip as his own, operates as an 
oufter of the plaincift’s polTcflion, and deftroys the tenan¬ 
cy in common. 
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Ahbottf contra, waving any objection to the plaintiff’s 
title, by reafon of the non-dtlivery to him of the grand 
bill of fale ; and waving alfo, upon the authority of Alofs 
V. Charnock (e/), any obje£lion on the ground of the plain¬ 
tiff’s negligence in not regiftering his bill of fale for fo long 
as flx mouths, there being no time limited in the regifter 
a£ls for doing the and that cafe having decided that 

{a) Bu.'l. N P. 34, 35. Vide S. C. lai. {l>, JVyr, 14. 

(r) C'jiup. zj3. {Ai i 393" 
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it i$ fufficient If it be done before the rights of third per- 

funs intervene : and waving alfOf upon the authority of 

Ratehford v. Meadows (a), any obje£tion to the plaintiff’s 

title founded upon the negled) of the port officer at New 

eq/ilet In^ omitting to give notice of the transfer to the 

commiffioners in London s reduced the argument to two 

points} ift, contending that the plaintiff was not the 

legal owner of any interefl in the (hip ; adly, fuppofing 

that he were, (lill that he was not entitled to maintain 

the prefent a£lion of trover, id, The general policy of 

the regifler laws is very important to be preferved, and 

mud not bend to the inconvenience which may arife 

from their obfervance in particular cafes; but the dif- 

tin£iIon between legal and equitable titles cannot be ad- 

■ 

mitted without overturning the whole fydem. Accord¬ 
ingly, no perfon can be the legal owner of a (hip but one 
who is beneficially intereded in it, and whofe name ap¬ 
pears in the documents required by thofe a^s. No per¬ 
fon could doubt the meaning of the word owner therein 
ufed, except on nice legal didin<dions which ought not 
to have place; but not being a technical word, it ought 
to be condrued according to its popular acceptation, for 
the notoriety of which it was adopted. Owner is fyno- 
nymous to proprietory and is coupled with it in f, 10. 
and 11, of the 26 Geo, 3. e. 60., which require the oath of 
ownerfhip to be taken, which oath can only be taken by 
thofe who are benefically intereded. If this be fo, which 
is not denied, with refpe£f to the original owners, it 
would be abfurd to conflrue the fame word difierently as 
applied to fuch as become owners by a fubfequent tranf> 
fer. This is evidently the meaning of the legiHature, 
upon a review of the whole fydem of thefe laws, the 


(«) 3 E/f. Pri. CaJ. €9. 
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leading obje6l of which was to encourage Britijb fliippiug 1803. 
and Briiijb Teamen. The firft aft requtrin«^ the regiftry ^ ' 

of (hips was the flat. 12 Car. 2. c, 18.: the 1 oth Teftion mgiinft ^ 
of which, for preventing frauds in colouring or buying of 
ihips, provides that no foreign*buiIt ihip (hall enjoy the 
benefit or privilege of an Englijb fhip, until he or they 
claiming fuch (liip fhall make appear to the chief oflicer of 
the cuftoms in the port next to their place of abode, 
that he or they are not aliens^ and fhall have taken an oath 
« before, &c. that fuch fhip was bona Hde and without 
“ fraud by him or them bought^ &c., and w/60 are his part* 

« owners, if any, all which part-ownersJhall he liable to take 
“ the /aid oath^ and that no foreigner, diredly or indireWy, 
hath any part, iniereji, orJbare therein.** This was fol¬ 
lowed up by the flat# 7 fs* 8 XT'. 3. e. 22. for the regula¬ 
tion of the plantation trade, the 17th fcftion of which 
gives the form of the oath, binding the parties to ftate 
the names of all the then owners, with the like exclufion 
of the intereft of any foreigner in the drip. The leading 
ftatute, however, is the 26 Geo. 3. e. 60., which i o.) 

abrogates the old and gives a new oath, the form of which 
requires the names of all the part-owners to be dated, 

« and that no other perfon or perfons whatever hath or 
*< have any right, title, intered, fhare, or property therein 
or thereto.** It is plain, therefore, that if this had been 
the cafe o£.^an original regidry, or any other wherein the 
oath was required to be taken, the plaintiff, as a trudee, 
could not have taken it. So neither can it be taken in 
the cafe of a transfer of property. The fird provifion for 
fuch transfers was made by the dat. 7^8 W. 3. c. 22. 
the 2id feftion provides, that in cafe of the alteration of 
property in any fhip in the fame port, fuch transfer lhall 
he indorfed ou the certificate of regidry before two wit- 

14 nefles. 



120 


CASES IN TRINITY TERM 


1803. 


Hfath 

•gainfi 

UuBBASr* 


ne 0 eS} in order to prove that the entire property in fuch Jhip 
remains to fome of the fubjeEls of England, if any difpute 
arife concerning the fame. It is faid that no new oath 
is required in that cafe \ but that regulation Oiews that 
the legiflature relied on the original oath} and if upon 
fuch transfer the beneficial interefl may be in any other 
than the nominal owner, the indorfement cannot prove 
that which the legiflature intended it to do. Then the 
ftat. 34G<'0. 3. c, 68.yi 15. recites the laft mentioned 
claufe of the ilatute of King William^ and provides fur¬ 
ther, that fuch indorfement on the certificate of regifiry 
fl'all be made in a given form, including the names, refi- 
dence, and occupation of the vendors and purchafers, 

to be figned by the perfons transferring the property of 
** the faid ftiip.” Now the purchafer mull mean the perfon 
who pays the money, and not merely him to whom the 
conveyance is made. The i6th ie£lion (a), which pro¬ 
vides for the fale of fliips at fea, diredls the fecurities and 
notices to be made and given, ** in the manner therein- 
“ before direftedand as this is only a fubftitution of one 
mode of conveyance cy prex for another, it follows that 
the word owner muft be ufed in the fame fenfe as before, 
as meaning the perfon beneficially entitled i in which cafe 
the plaintiiF is not the owner of the fhip in quellion with¬ 
in the meaning of thefe adfs. [^Lawrence J. May not 
the truft: be void, and the property veil in the plaintiiF 
abfolutely ? or, fuppofing two contraQ for the purchafe 
of a fliip, ^nd the money be paid by both, but the con- 
veyan*ce be made to one only, would not the legal title 
veil in him, and be out of the vendor ? In Camden v. An^ 
derfon (it), it feemed not to be difputed, but that the pro- 

(a) An erTatom wai noticed in the printed flatule, A 3. of ihis claufc ; 

Indorfement or tMtific3ie,”yI,r indorfement, the ceiUfitatc.’’ 

(A) 5 ‘Ttrm Rtp. 709. 
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perty might fo veft. In the cafe of » bankruptcy^ the 
aflignees are only truftees for the creditors at large, and 
would it be neceifary for the commilfioners to ailign to 
all the creditors ?] In the latter cafe the trull is created 
and recognized by a£l of parliament. {Lawrence J. Sup- 
poling a perfon in infolvent' circumdances is delirous to 
convey his property in a (hip for the benefit of all his cre¬ 
ditors, mud they be all named P] There may be a dif- 
tin£lion between a conveyance to a (rudee in trud merely 
to fell, and an abfolute conveyance for all purpofes. This 
is a trud generally for the benefit of the underwriters. 
{Lawrence J. The property mud fird ved in the trudee 
before he can convey to others.] Then, fecondly, Sup- 
pofing the plaintiff to be a legal owner of part, he cannot 
maintain trover againd his co-tenant in common. The 
fale of a thing can never be deemed equivalent to the 
dedru«Slion of it: it dill exids in fpecie. The attempt of 
the defendant to transfer the whole was merely invalid as 
to one-third. All the cafes (hew that nothing (hort of 
the a£lual dedrudlion of the fubjeifl-matter will fudain 
the a6lion by one tenant in common againd another. 
Doe d. Fijhar v. Proffer (a) is clearly didinguifhable, the 
quedion tliere alFe£ling the realty^ which admits of an 
ouder in law. He then read the following note of Bar^ 
nardifion v. Chapman [b)y from Ld. C. J. King*s MS. 

[“ C. B. Hil» 1 Geo. I. Barnardifion v. Chapman and 
Smithy Feb. 29th, before Lord C. J. Kingy Tracy and Dor^ 
mer Js. Trover for a fhip, tried in London lad MichaeL 
mas term, before King Ch. Julllce, whereon the following 
cafe was xtizAt.-—Alexander Frafery being owner of a fliip 
called the Tritony on the 2d day olMay 1713, by bill of fale 

(4») Cnop. zij. (p) Before cited from Bull, iV P. 34, 35. 
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fol4 a moitty of the laid fhip by-way of mortgage to the 
plaintift for 100/., and afterwards, by f.vcral hills of fale, 
fold one moiety of the whole to one of the ^efendants^ 
and the other moiety of the whole to the other defendant* 
and the faid defendants had the faid (hip for feme time in 
their pofiedion, and repaired the fame* The money men* 
tioned in the bill of fale to the plaintiaF not being paid, 
the plaintiff had afterwards pofleOion of the (hip. The 
defendants by fojee took the (hip out of the plaintiff's 
poffedion and carried it away.-^The (ingle <}ue(lion in¬ 
tended to be made on this cafe was, Whether the plain- 
tllf, who was tenant in common of one moiety of the (hip, 
could maintain this z£k\on of trover againft the other 
tenants in common for taking the (hip out of his poiTeflTon 
by force and catrying it away ? and, on hearing counfel 
on both fides, we held, That if one tenant in common of 
a pcrfonal indivifible chattel bring trover again(l a ftran- 
ger, if the (Irangcr do not plead the tenancy in common 
in abatement, he can have no benefit of it in evidence 
upon the general ilTue : That if one tenant in common 
deftroy the faid thing in common, the other tenant in 
common may bring trefpafs or trover againft him j and 
thcrcfoje, in this cafe, if the defendants had burnt or 
deftroyed the (hip, this a^ion would have been maintain¬ 
able againft them; That where on? tenant in common 
doth not deftroy the thing in common, but only takes it 
out of the pofTeflion of the others, and carries it away, 
there no other ailion lies by the other tenant in common: 
which being this cafe, we held this aftion would not lie. 

Precedents to warrant this diftinftion were, Noy, 14. 
JFtiz. Trefpafs, 233. 11 //. 4. 13. Fttz. Brief, 674. Co, 
Lit, 200. a., and the text of Littleton there. 47 E. 3. 22. 
iH, 5. 3. 1 Fitz, Trefpafs,%i2. Brief, 927. 13 H, 7. 

- 26, 
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26. 127. a, •^Keb. 785. MaJiirs7,Pooleyt2RoU, 

Rep, 207* 2 RiolL Abr, ^66, Godb, 282< Graves v» Saw- 
cer, Raym, 15. i Lev. 29. I Keb. 38. 1 Sid. 49. 

•* But then it was obj -^Icd that the title of the defend- Hu»ba»». 
ants was by feverai bills of fale» and that, by confequence, 
he to whom the 6r(l bill of fale was made had the entire 
property of the moiety that was not in the plaintiff; and 
by confequence one of the defendants was a ftranger, and 
the a^ion maintainable againff him. But this being no 
queffion at the trial, and it not appearing which of the 
defendants had the pofferior bill of fale, we would not let 
the plaintiff have the poftea. But the main point for 
which the cafe was made being againft him, we propofed, 
and fo it was agreed, that the plaintiff fhould pay the de¬ 
fendants 5 1. as the cods of the trial, and the verdief taken 
for the plaintiff's fecurity fhould be fet afide, and ho 
fhould be at liberty to try the whole again: and the caufe 
was tried the long vacation after, before me, in London.-— 

C. B. Paf. iGeo. i. at Nifi Prius, poft. Termin. S. Trin. 

1 Geo. I. 

** It then appeared that the plaintiff was tenant in com¬ 
mon of one moiety of the fhip called the Triton, and the 
defendants tenants in common of the other moiety : and 
the fhip being in the poffedion of the plaintiff, the de¬ 
fendants forcibly took it out of the plaintiff's poffeflion ; 
fecreted it from him, fo that he knew not where it was 
carried ; changed the name of the fhip, which afterwards 
came into the poffeffion of one Dean, who fent it to Amt 
tigua, where the fhip funk, and was entirely loft; And 
the plaintiff's counfel infifted that the thing in common 
being thus deftroyed, the defendants were to anfwer for 
it to the plaintiff. But the defendants* counfel infifted, 
that one tenant in common is only anfwerable to the other 
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tenant in common for an a£lual deftruftion, to which 
King C, Juft, agreed; but left it to jury, upon the 
whole circumftances of the cafe, Vi! heihcr, by the de¬ 
fendants* force, the (hip was aflually taken from the 
plaintiff, and fecreted, and carried out of his power to pre- 
ferve the ftiip ? and a deftru£lion happening in thofe cir¬ 
cumftances, Whether it (hould not be found to be a de- 
ftru£lion by the defendants* means ? which the jury ac¬ 
cordingly found, and gave the plaintiff 110/. damages; 

I 

which being afterwards moved in court the Michaelmas 
term following, the Court unanimoufly agreed to the Ch. 
Jufticc's direclion, and would not grant a new trial.”] 
An obje£^ion, however, is made to the defendant’s title, 
becaufe the (hip was not regiftered at Newcajlle^ but de 
novo in London. But, upon reference to the a£ts of par¬ 
liament, it will appear that there are fix cafes where a 
new regifter is to be made; ift, by ftat. 26 Geo. 3. 
r. 60. f. 22., where the certiBcate is loft or miftaid ; 2d, 
by ftat. 28 Geo. 3. c. 34. f. 14. and 34 Geo. 3. c, 6%.f. 19., 
where it is wilfully detained by the matter ; 3d, by ftat. 
34 Geo. 3. c. 68. 21., where, after transfer of part of 

the property in fome port, the former owners are de- 
llrous of having a new certiBcate ; 4th, by ftat. 26 Geo.^. 

V 

c. 60. f. 24., where a (hip is altered in form or burthen ; 
5th, (which is the cafe in queftion), by ftat. 7 ^ 8 fA*'. 3. 
c. 22.yi 21., where the property is transferred to another 
port; 6th, by the fame aft, where the name of a ftiip is 
changed.* Now, here, the cafe ftates {a) that the defend- 


(d) The tendence of ;he defendant in Ltnien^ which was otn’tted in the 
original (late of the cafe, was, upon the argument, agreed to be inferted 
tl erein } and jihbott alfo ftated the fail to be, that the (hip, on her return 
from fa, went to London before the new ccrtidcate was obtained} and dtfircd, 
if that fait (hou'd be thought material by the Court, and was not admitted 
by the other lide, that the caufe might go down to trial a^ain to have that 
fail found. 


ant 
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ant, at the time of regiftering the (hip de novo, was refi- i8o3« 
dent in London^ which made it the port of the (hip: and^ 
befides. the Coart will give credit to the proper officers .. 

“ . HgsBAia. 

in London that the (hip was in a condition to be legally 
regiftered there. 

Hallin reply obferved, that the Hat. 7.6 Geo* 3. e. 60. 
w|iich gives the new oath, abrogates the old oath required 
by the Hat. of Car. a. and King Witliamt and does not 
quire the new oath to be taken upon a mere change of 
property in the fame port, unlefs required by former part- 
owners } and the Hat. 34 Geo. 3. c. 68./. 15. and 16. only 
requires an indorfement on the certificate of regiftry 
where the (hip is in port, or certain documents and no¬ 
tices where it is at fea at the time of the tr'?')^fer. The de¬ 
fendant’s argument is founded on a fuppofition that there 
can be no other than an abfolute affigument of a (liip ; 
whereas there may be a conditional alTignment, in which 
cafe the oath muH be taken conditionally. Befides, the 
plaintiff having an abfolute conveyance of the whole pro¬ 
perty to him, and the whole legal intereft in it, was autho- 
rifed to take the oath in the form preferibed, according to 
what was faid by Buller J. in RolleJIon v. Hilbert (a). So 
it was confiderecl in a late cafe of Rex v. ^Thellujfon at 
Guifdhally upon an indi£fcment for perjury, that one who 
was mortgagee of the (hip might take the oath as foie 
owner. Befides, if required, the plaintiff might have 
fworn for whom he was truftee. But fuppofing this to be 
a truH which could not be fupported, as againff the gene¬ 
ral policy of the affcs, at all events he muff be confidered 
as legal owner unfettered by the truft. That in refpeft 

• 

(s) 3 « 415, 41 5 . 
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1803k of tbe defendant’s title, before the (hip could be transfer* 

J red to another port an entry ought to have been made of 

the transfer in the port to which (he originally belonged, 
without which (he could not be legally regiftered de novo, 
and confequently the obje^ion to the prefent action 
could not arife: though if the defendant’s title were made 
out, he (till infiited on the di(tin£tion before endeavoured 
to be e(labli(hed upon the denial of the plaintiff’s titic> 
and the fale of the whole property by the defendant* 

Lord Ellbnborouoh C. J. at the clofe of the argu¬ 
ment intimated a (trong opinion, that fuppoling the par¬ 
ties to (land in the relation of tenants in common, the 
a£Iion could not be maintained upon the diftinftion that 
the a£l8 of the defendant were equivalent to a deftru^lion 
by him of the thing in common* 

Cur, adv, vult. 

Lord Ellemborouch C. J. now delivered the judg* 
ments of the Court (after ftating the cafe). At the trial 
three objeflions were taken on the part of the defendant: 
hrff, that the bill of fale being in truff for certain unnamed 
underwriters upon the (hip, the fame was void in point of 
law, as affording a means of covering foreign intereffs, 
and as tending to defeat the provifions and policy of the 
ftat, 26 Geo. 3. c. 60. and 34 Geo. 3. c. 68. dire£led to 
the afccrt,ainment of the true owners, and the prevention 
of any perfon from becoming fuch except Britijh fubje£ls. 
Secondly, That the^ plaintiff’s title was not perfe 61 ed by 
fuch entry being indorfed on the oath on which the ori¬ 
ginal certificate of regtffry was obtained, and by fuch 
memorandum thereoi^made in the book of regiffry, and 
notice thereof given to his Majefty’s commiffioners of 

2 cuffoms. 
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Oudoms, as are required by the i6th fe£l;. of the 34 Ger. 3. 
€. 68. Thirdly, That trover will not in this cafe lie i be- 
caufe, fuppofing the aiTignment to the defendant to be a 
valid one, the plaintiff and defendant would be tenants in 
common with each other of this (hip, and between whom 
therefore, as fuch, an adion of trover is not maintainable. 
The fecond of thefe objc^ions was abandoned by Mr. 
Abbott on the argument, inafmuchas the i6th of the 
34 Geo, 3. c. 68. which relates to the alteration of pro¬ 
perty in (hips when abfent from their ports, conffrued by 
reference to the terms of the 15 th, the immediately pre¬ 
ceding fe£lion, and to which it immediately relates, can 
only be confidered as direSory^ fo far as it refpe£l8 the en¬ 
try and memorandum to be made, and the notice to be 
given to the commillioners of cuftoms by the perfons au- 
thorifed to make regiffry : the vacating provifions being 
confined to the commiffion of fuch a^ls only as are re¬ 
quired to be done by the immediate parties to the fade or 
transfer^ and not extending (as it would be mod unrea- 
fonable that they (hould extend) to the a^s ur omiilions 
of third peifons or ftrangers. For the third obje^ion 
there is no foundation laid by any title on the part of the 
defendant under the reglfier a£ls. The defendant.claims 
under a regifief de novo in the port of London; contend¬ 
ing that the (hip being transferred .to that port, a regifier 
de novo was properly granted in purfuance of the ftat. 
7 & 8 3. r. 22. 2r. It is not neceffary on this oc- 

cafion to confider whatfiiall amount to a transfer of a (hip 
to another port; for one who has no inteieff in a (hip 
can have no power to make fuch a transfer i and we think 
that the defendant in this cafe had not any interefi:. The 
(tat. 3 \Geo. 3. e. 68. by its’15th fe£iion, reciting that by 
the laws now in force, upon any alteration of property in 

any 
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an]p> ihtp or reflel in the fame port to which the (hip oi 
veflel belongs, an indorfement upon the certificate of re-* 
giftry is required to be made, diredfs the form of the in- 
dorfement upon it in fuch cafes : and by the 16th fe£l'. 
provides, *' that if any (hip or ve(iel (hall be at fea^ abfent 
•• from the port to which Jhe belongs at the time when fuch 
alteration in the property (i. e. any alteration) is made, 
*' fo that an indorfement on the certificate cannot be 
made immediately, a copy of the bill of faleJhall be deli* 
vered^ and an entry thereof Jhall be indorfed on the oath or 
** affidanjiti and a memorandum made in the book of regiftersf 
otherv^ife that fuch bill of fale (hall be utterly void to all 
intents and purpofes. According to which provifions, a 
copy of the bill of fale to the defendant fhould have been 
delivered to the proper officer at the port of Newcnfilef in 
order that an entry thereof might be indorfed on the oath 
or affidavit, as the Fi/hburn was at fca, or abfent from the 
port to which.(he belonged, when TVard fold her to the 
defendant *, which not having been done, that fale is void; 
and confequently no regifter de novo in the port of Lon¬ 
don could be made by the defendant, nor could any pro* 
perty ved in him. As therefore the defendant was not a 
good tenant in common with the plaintiff from a defc£l in 
his own title, the objeftion to the aiSlion on the ground of 
a tenancy in common docs not arife, and of courfc it be¬ 
comes unneceffary for us to decide whether the fale of the 
whole (hip by the defendant was, fuppofing him entitled 
to 3-4ths only, an a£k fo far equivalent to a deJlruSlion of 

the (hip as to entitle the plaintiff as a part-owner to main- 

* 

tain trover in fuch cafe againd the defendant as the other 
part-owner: a propoHtion which it appears to us would 
have been extremely difficult on the part of the plaintiflFto 
have fudained, fuppofing the defendant to have had fuch 


I 


an 
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an intereft as wottld have raifed the queftion. The fecOnd 
End third obje&ions on the part of the defendant being 
thus laid out of the cafe, the only remaining queftion is. 
Whether this truft bill of fale be void, and whether, if it be 
void at all, It be fo only as to the trufts in favour of the 
unnamed underwriters, or be abfolutely fo as to the ti^uflee 
himfelf, as well as to the ceftui que trufts ? And upon i 
full cqpfideration of the cafe we are of opinion that, fup<^ 
poling it void, it is at mod void only as to the obje£fs of 
the trud, and fo that tltb execution of the trud cannot 
be enforced by law; but that there is no fuch illegality 
affedling the trudee himfelf, as will prevent the property 
from veding in him in the fird in dance. We are of opi¬ 
nion therefore that the plaintiff, whofe right to recover is 
not liable to be barred upon either of the other grounds of 
objection fecondly and thirdly made, and which, I have 
already confidered, is entitled to recover notwithdanding 
this objection. 

Poftea to the Plaintifif. 
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RoBEiiTsoN and Thomson a^ainjl French. 


Where by a po. ^HIS was an a£lion OH a policy of infurance (/i), ef- 

licy of infuiaiice in in. 

fetted by the plaintifls as agents, “ loft or not lolt, 
at and from a//, on^', or every port and}place where and 
whaifoever on the coajl of Brazil, and after the \‘]th day of 
September, to the Cape of Good Hope, upon any kind 


licy 

fj'.ip ai'tl j:oods 
were iiituicd 
“ at ard from 
“^all a"xl every 
“ port, on 
“ tl f ti ill <if 
hriirtlf and 

“ after the 17th of goods and merchandizes, and alfo upon the body, &c. 
“ 5. ito ^ ^ 

**iieC.ij.of of the fliip Chef erfeldi j beginning the adventure 

«* upon the faid goods and merchandizes from the loading 

«« on7he g'o*,d]'' thereof aboard the faid fliip, at ally anyy or every port and 

fror,i the lead- place where and whatfoever on the cca/l of l^nzWy and from 
«« it:g thfTcef a- ‘ . 

“ bvjird the juid the I yth day ^September 1800, and upon the faid Ihip, ^ic. 

P}:p at all or 

“ Lvery port, in the fame manner i and fo fiiall continue and endure during 
*« *' ftTf'firtf- abode there upon the faid fliip, 8rc.and further until the 
'* th' good?, &c.flidl! be arrived at Simon'sBay 

“ t.mber li’oo; Table Bay, both or eithery with liberty to call at St. He- 

“ and upon the . ' i r • i n • i 

** pAp in the ihae Icna 0/ eljewhcvey upon the faui ihip, &c. and upon the 

'li!,!’rt 7 ‘uVa>Uol' goods, &c. until the fame be there difeharged, 8 iC. And 

&c. any places jjg lawful for the faitl Ihip, &c. in this voyage to 

bacltwards or 

fi.rwards under proceed aiul fail to and touch and flay at any ports or 
placcs wliatfocver, particularly backwards and forwards, 

&c.at a pre'ii.um . - . 

of four guineas per cent, to return 3 /. 10 s. fliould the Ihip have arrived or the nfk have other> 
vvife ccifcd on or befoie the I7ih of Scftember: held that the policy only attached on the home- 
waid-bound cargo, laden on boa^d at the coaft of JJrinsi/, and did not cover a cargo originally 
taken in at the Ciipe oj Good Hope, and which continued on board after the 17th of September, 

while the Ihip cf Bratssl, and after Ihe left it on her return to the Cope,* Neither 

did the policy cover the Ihip itfelf, which was infured in thejame manner ski the goods. Policies 
ut infurnnee arc 10 be conllrucd by the fame rules as other inftrunients, unlefs where, by the 
I<i own wfage of tr.de, or the like, certain words have acquired a peculiar fenfe diftinft from 
their ordinary and popul.in. fenfe. In an aftion on a policy, the property of the fliip may be 
proved by parol evidence of the pofleflioii of the allured, unlefs difpioved by the produftion of 
t' e written documents of the Ihip under the regiiler atts. And held that fucb parol evidence 
of ownerfliipi arifing from poflcHion at a particular period, was not difproved by /hewing a 
prior rcgUlcr in the name of ano'her and a fubfequent regiflir Co the fame perfon. 


(#} The words in italics were witten, the sell of the policy fet owt was 
in the ufual piinted form. 
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€nd to andfrom thofe under the Portuguefe Governmenti or 
any port, place, ifland, or elfewhere on the coajl of Soutli 
America} •without being deemed any deviation, and without 
prejudice to this infurance. The faid (hip, &c. goods, 
&c. valued at 15,680/., being upon goods, Jhip, andfreight 
fepardtely valued as under. And in cafe of capture, deten^ 
tien, or feizure, by any power whatever, to pay a total lofs 
upon receiving documents of her being carried into port, and 
without inquiry into the regularity or irregularity of her pro- 
“ ceedings t and with liberty to fell, barter, exchange, load, 
or unload the intereji in part or whole at the tfand St. Catha¬ 
rine, or elfewhere, where and whatfoever. Touching the 
adventures and perils, &c. [This part of the policy^Vas in 
the common form.] At the rate of four guineas per cent.^ 
h return three pounds and ten Jlsillings Jhould the Jhip have 
arrived, or this rifle otherwij'e have ceafed, on or before the 
17//& o/*September. In witnefs, &c.” At the bottom of 
the policy, the goods were valued at 13,316 /.; ftiip at 
1,550/.; and freight at 814/. The plaintiffs declared as 
agents of Robertfon and Walker,' upon a lofs by the arrcfl 
and reftraint of the King’s (hips. And at the trial (o) 
before Lord Ellenborough C. J. at the Sittings after la(t 
Hilary term, at Guildhall, it was admitted that the goods 
were of the value infured, and had bten put on board the 
Jljip ChefterfieJd at the Cape of Good Hope. Much of 
the evidence turned upon the queftion, Yfiiether the ob- 
je£l of the voyage were to trade with the Spanijb fettle- 
ments in South America i Spain being then at war with 

(<i) Upon the firil trial, the plaintiff was nonruiud on the opening of 
his counfcl at CmUlbiU, it being ftated ih^t the goods were put on board 
at the Ca^e uf Gtod Ilefe, and not on the coafl of Br.ixit, The Court, for 
the purpofe of having the whole cafe before them, awarded a new trial j and 
this wai the fecond trial. 
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this country ? oFj Whether it were only in contravention 
of tlic trading laws of Portugal? But nothing turned upon 
that point in the cafe as prefeiited for the confideratton 
of this Court. It is fufficient to Bate, that after the 
cargo had been taken in at the Cape of Good Hope, the (hip 
-went from thence, on the 7th oi February 1800, to Ben* 
guelti, on the coaft of Africa, and afterwards to S/. Ca • 
tharhids, on the coaft of BrazU, on the 30th of May g 
then to Rio Janeiro on the 271(1 of July; (laid there up- 
wards of two months, and remained on the coad till the 
ktter end of November, when, on fufpicion of illicit tra¬ 
ding with the Spaniflt enemy, (he was taken poflelfion of 
by fome of his Majedy*s (hips of war, and carried again to 
the Cape, with the original cargo on board, where (he 
was libelled by the captors in the Vice-Admiralty Court 
there, on which the alTufed abandoned to the under¬ 
writers } and the (hip, after being liberated by the fen- 
tence of the Court, was fold there, and has (luce arrived 
in England, about October 1802. On the part of the 
plaintiffs another policy, fubferibed by this defendant, 
was offered in evidence, as being on the fame fubje£l- 
matter, between the fame parties, and on the fame con¬ 
tinued rifk; for the purpofe of (hewing that, in point of 
faift, the defendant had contracted with*the prefent plain¬ 
tiffs to infure the fame fubjedt from the 17th of March to 
the 17th of September 1800, being the period of the com¬ 
mencement of the prefent policy as to time. This was 
objedted to .on the part of the defendant, on the ground 
that the one policy could not be read in explanation of 
the other : and Lord EHenborougJ^ only admitted it as evi¬ 
dence of the fadfc of fuch a policy having been effedled. 
With refpedk to the plaintiffs* title to the (hip, the evi¬ 
dence, upon which the objedlion was founded by the 

4 defendant’s 
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dtfendant's counfel, was that of Captain Brooks^ the com¬ 
mander" of the (hip Chejierjieldi who proved that at 
the Cape of Good Hope he had fold her to Roberlfon 
and WaiteTf the two perfona in whom the intereft is 
averred to be; that he, {Breoist) and Mortlock the fuper- 
cargo, had alfo (Iiares in the (hip, and that he was put in 
polk (lion bjr one Lawrence Williams s that the power 
which he {Broolts) had to difpofe of the (hip was in wri¬ 
ting \ whereupon it was objected at the trial that no in¬ 
tereft was (hewn in the parties interefted in the infurance; 
for Broolts proved that they claimed by falc from him, 
which muft be in writing by the regifter afts, and there¬ 
fore the bill of fale (hould be produced. The defendant 
afterwards gave In evidence, for another pnrpofe, the an- 
fw- r of the plaintiffs to a bill filed in Chancery; in which 
anfwer it appeared that Lawrence 1f''illiams was the owner 
of the (hip when (he left England. And he alfo read in 
evidence the fentence of the Vice-Admiralty Court at t!ie 
Cape of Good Hepe^ (now under appeal before the Lords of 
the Privy Council,} by which the property in the fliip was 
adjudged to be in the perfon claiming, to whom in the 
declaration it is averred to belong, and was dire.dled to be 
reftored to them; but that there was juft caufe of feizure 
at the time. It a|fo appeared from the regifter-book of 
the Cuftom.houfe that up Xq April 1799, L. Williams 
was the regiftered owner j and that in Augujl 1802 there 
was a fubfequent regifter to the fame perfon as foie 
owner; and that the fliip was fold at the Cape under a 
decree of the Vice-Admiralty Court there. The pUin- 
tifts recovered a verdi£f; and in the laft term a rule 
nifi was obtained for fetting afide the verdidl and en¬ 
tering a nonfuit, upon two obj^vftions; ift, with re- 
fpe^l; to the intereft of the afl'ured; and, 2d, that nei- 
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tbcr the fliip nor the goods on board were covered by the 
policy in qusAion. The cafe was argued at very great 
length by Erjkine^ Garrow^ Park, and Giles, for the plain¬ 
tiffs; and by Gibbs, Adam, and Marriott for the defendant. 
The greater part cf the arguments having turned uponthe 
critical and grammatical conftruflion of the words of the 
policy, and the judgment of the Court touching upon the 
leading points, it is unneceffary to detail them here. The 
principal cale adverted to, as illullrative of the meaning 
of the common printed words in a policy on goods be- 
« ginning the adventure upon the faid goods, &c. from 
the loading thereof aboard the faid Jbip,” tlI, See., w.is 
Hedgfon V. Richardfon {a), which fliewed, as the defend¬ 
ant’s counfel inliffed, that the policy only attached ort 
goods actually put on board at the place named whereat 
the rilk was to commence. On the other hand it was 
conte'i'.ed, that “ from the loading thereof aboard,” &c. 
liif ant from the faft of the goods being on board at fuch 
a place; and that in the cafe mentioned, the faff b;ing 
clear that the gpods had been put on board at Leghorn 
live months before, and not at Genoa, into which the 
fhip had afterwards put after lofing her convoy, and at 
which place the policy was to commence, if it had not 
been admitted on all fides that, prima facie, at lead goods 
fo circumftanced might be covered by the general words 
of the policy, the plaintiff muft have been immediately 
nonfuited.4 and it was fruitlefs to inquire into the queftion 
of fraudulent concealment from the underwriter of the 
time during which the cargo, which was of a pertfltable 
nature, had been onboard, and upon which the judgment 
of the Court ultimately turned. 

Cur, adv. vult. 


(fl) 1 JBU:, Rep. 463 . 


Lord 
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Lord Ellendorough C. J. now ddiveretl the judg¬ 
ment of the Court. This rule was moved for on the 
part of the defendant on two grounds; fiifl, that the 
plaintifTs had not given fuflicient proof that the interefl: 
in the fliip was in Robertfon and Wafher^ in whom furh 
interefl: is by the declaration averred to be. Secondly, 
That the policy on this flop and cargo never attached; 
the adventure on the cargo being by the terms of the 
policy made to commence from the loading the goods a- 
board the fliip on the coaf of Brazil; an event which, as it 
was contended by the defendant, never happened, inaf- 
much as the goods were not loaded thcre^ but at the Cape 
of Good Hope. And it was alfo contended on the part of 
the defendant, that tlie adventure on the fhip, being by 
the terms of the policy njade to begin in the fane manner 
with that on the goods, could of courfe have no com¬ 
mencement, if that on the goods never attached. [After 
ftating the policy as before mentioned, his Lordfliip pro¬ 
ceeded.] 

In the courfe of tlie argument it feems to have been 
aflfumed that fome peculiar rules of conftruflion apply to 
the terms of a policy of aflurance which are not equally 
applicable to the terms of other inftruments and in all 
other cafes : it is therefore proper to ftate upon this head, 
that the fame rule of confl:ru 61 :ion which applies to all 
other inftruments applies equdly to this iiiftrum-mt of a 
policy of infurance, viz. that it is to he conftrutd accord¬ 
ing to its fenfe and meaning, as colle£l:ed in the firft place 
from the terms ufed in it, which terms are themfeives to 
be underftood in their plain, ordinary, and popular fciife, 
unlefs they have generally in rcfpe£l to the fubjeft mat¬ 
ter, as by the known ufage of trade, or the acquired 
^ peculiar fenfc diftinci from the popular fenfe of the fa)nc 
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words; or unlefs the context evidently points out that 
they mufl in the particular inftance, and in order to ef¬ 
fectuate the immediate intention of the parties to that 
contract, be underdood in fomc other fpecial and peculiar 
fenfe.. The only difference between policies of affurance, 
and other inftruments in this refped, is, that the greater 
part of the printed language of them, being invariable and 
uniform, has acquired from ufe and praClice a known and 
definite meaning, and that the words fuperadded in wri¬ 
ting (fubjeCl indeed always to he governed in point of 
conflruCiion by the language and terms with which they 
are accompanied) are entitled neverthelefs, if there (liould 
be any reafonable doubt upon the fenfe and meaning of 
the whole, to have a greater effeCt attributed to them than 
to the printed words, inafmuch as the written words are 
the immediate language and terms feleCted by the parties 
themfelves for the exprcllion of their meaning, and the 
printed words are a general formula adapted equally to 
their cafe and that of all other coutraCiing parties upoo 

I 

fimilar Qccafions and fubje£fs. 

As to the firft point made in this cafe on the part of 
the defendant, viz. that the ownerilup alleged was not 
fuiBciently proved: it was proved by the captain [Brooks) 
in the ordinary way» that the owners by whom, as fuch, 
he was appointed and employed, were the perfons in whom 
the ownerfhip is by the declaration averred to be. And 
though it afterwards appeared by his anfwers on crofs ex¬ 
amination,*'that the ownerfliip was derived to thofe perfons 
under a bill of Tale executed by himfelf as attorney to one 
Lawrence Williams^ the former owner, it did not cn that 
account become necelfiry for the plaiiuiffs to produce 
that bill of fale, or the fliip’s regifler, or to give any fur- 
th^'proof of fuch their property ^ the mere fa£l; of their 

poffcfiion 
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pofleflion as owners being fulBcicnt prlma facie evidence 
of ownerihipi without the aid of any documentary pfoof 
or title deeds on the fubjedi, until fuch further evidence 
(hould be rendered necfiiary in fupport of the prima facie 
cafe of ownerlhip which they made, in confequence of the 
adduction of fome contrary proof on the other fide. No 
fuch contrary proof was however in this cafe given on the 
part of the defendant. For the prior regiller in the name 
of Lawrence Williams as owner in 1799, and a fubfequent 
regilter to the fame perfon upon a fale at the Cape in 
1802, under a decree of the Court of Vice-Admiralty, and 
which were given in evidence by the defendant, were per- 
fe£ily conGllent with a title in other perfons in the mean 
timCt agreeable to the averment in the declaration. 

As to the fecond point made In this cafe, viz. that the 
policy on the (hip and goods never attached : it is alTcrted 
on the part of the defendant, that the adventure in quef- 
tion as to its commencement, according to the natural and 
obvious meaning of the language and terms of the policy, 
depends upon and is limited by the co^exidence and con¬ 
currence of three feveral circumftances, viz. one of place^ 
one of tlme^ and one of event or faSl. And firft of pface, 
that it is to attach on the coajl g/*Brazil: fecondly of time, 
that it (hould attach there after the ly/iig/'September: and 
thirdly of event, that the goodsJhouldhave been then loaden 
‘at fome port or place on the coq/l ^Brazil. The adventure 
upon the (hip is in terms declared to begin ** in the fame 
mannerf i. e, at the time, and place, and after the happen¬ 
ing of the events before deferibed and fpecifled in refpeft 
to the cargo. But it is argued on the part of the plaintiffs, 
that the latter circumftance of event, or fa£t, as I have 
termed it, does not a(re£f the commencement of this ad- 
yentqre} s^nd that the words, ** from the loading thereof 
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1803. ** aboard the/aidJbtp" are either to be rejected wholljri 

Ro^ehtsow which cafe the policy will ftand thus, “ beginning the . 
»nd Another ** adventure upon the faid goods and merchandizes at all, 
JPemck. “ awy* or every port and place where and whatfoever on 
** the coaft of Brazil^' without regard to the place at 
which fuch goods may have been in fad antecedently ladens 
or that the words, ** from the loading thereof aboard the 
faid {hip at,” are to be underflood from the time of the 
ihip’s being with the goods loaden on board her^ or having 
fuch her ~cargo on board her^ at the place mentioned in 
the policy, i. c, in this cafe, at the coaft of Brazil. The 
objcftion to the fir ft of thefe con ftrud ions' (befides the 
difficulty of wholly rejefting words having an apparently 
iignificant meaning, and referring diftin£Uy to an a£f to 
be done at a given place) is ftated to be this, that if the 
cargo infured be underftood to be generally a cargo aty or 
a cargq on board on the coaft, and not one a£lualiy and 
originally taken in upon the coaft, the policy would in 
that cafe cover the rilk on two fucceffive cargoes, i. e. on 
the outward cargo with which the ftiip fhould be in a 
loaded (late on the coaft after the 17th of Septembery and 
the homeward or that which it (hould take in there; and 
that it would not be juft towards the underwriter fo to 
conftrue the words, as to cover thereby at his rilk two 
fucceffive cargoes, when one original cargo only, accord- 
ing to all the ordinary ufages of trade and pra(^ice of in- 
furance as applied to fuch form of words muft be under¬ 
ftood to be*mcant, in addition to the liberty of fale, barter, 
and exchange given by a fubfequent part of the policy : 
and further to reje£l emphatical words, in order to accom- 
pliCh a conftru£lion fo much to the apparent difadvantage 
of the underwriter. And indeed if only one original 
^argo were meant to be covered, a Brazil cargo appears 

6 tQ 
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to have the bell claim to be conlidered as that one. For 

• 

it would be prepollerous to confider the policy as meant, 
in preference to any other one cargo, to cover a cargo 
taken in at the Cape of Good Hope^ and which Aiould re¬ 
main unprotedled, as far as this policy is concerned, 
wherever it fiiould be, till the 17th of September, and from 
that day, if it were then on the coaft of Brazil, (hould be 
protected there, and during the courfe of its barter, fale, 
and exchange at the ifland of St. Catharine and elfewhere, 
and during its re-conveyance afterwards back tathc Cape 
from which it had originally proceeded. The fame ob- 
jeflion in a great meafure applies to the fecond condruc- 
tion, which without wholly rejefting the words " from 
** the loading thereof aboard the Jhip^* confiders the goods 
as the fubje£i of infurance nshen, after the 17/^ ^Septem¬ 
ber, they (hould be in a loaded date at the coafl o/* Brazil : 
for this conftru£tion would equally exclude the poflibility 
of covering by this policy an homeward cargo taken in at 
the coad of Brazil to be carried to the Cape, provided the 
(hip Tuv.':: have arrived on the coaft of Brazil with an 
original cargo on board ; unlefs indeed two fuccedive car¬ 
goes could be covered by a policy conceived in thefe 
terms. But the moft natural con(lru£lion of the words, 
if the immediate letter of them were lefs dire£tly applicable 
to a cargo taken in on the coad, feems to be to make them 
apply to a cargo to be carried to the terminus ad quern, 
ypon and within the immediate limits of the voyage dc- 
feribed in the policy, rather than to a cargo conveyed, as 
it (hould feem, in a courfe of ufelefs circuity from the 
place from which the (hip originally proceeded before the 
voyage in quedion had commenced -, continuing, except 
inafmuch as it might be altered by barter, fale, and ex¬ 
change, on board during the voyage, and to be delivered 

at 
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at the place at which the voyage is at laft appointed to 
ter'miiiate. But the quedion naturally occurS) Is thero 
any thing to be found in the policy which afligns to thefe 
words a fenfe, thus apparently diflPerent from the ordinary 
grammatical fenfe of them ? And looking as we are 
obliged to do to the policy, and to the policy alone, in or-* 
der to collect the intention of the parties as to the com¬ 
mencement and duration of the adventure thereby pro¬ 
tected, we cannot feel ourfelves at liberty to disjoin in 
point of effect and conffruCtion the words, at all or any 
port or place on the coajl of Brazil,” from the words, 
** from the loading thereof aboard the faidJhipf by which 
they are immediately preceded, and with which by imme¬ 
diate context they appear to us to be neceffarily united. 
If the fame words had not been thus incorporated with 
the body of the text of the printed words, and made to 
fotm. therewith one entire and conunued chain of words, 
and one unbroken fentence of intelligible expreflious all 
applicable to the fame fubjcd-matter, it might perhaps 
have been cpen to us to have given them a different mean-' 
ing^ and to have confidered them as words written in the 
margin of the policy, (and applying, therefore, indeh- 
nitely to the whole of the policy, and not to any particular 
part of it,) are ufually confidered *, that is, as controlling 
the fenfe of fuch parts of the printed policy to which, in 
found conftruClion and by reafonable reference, they may 
appear to apply- -As, for in fiance, where ^e word Jhip is 
written in the margin of the policy, or freight ^ or goods ; 
in fuch cafe the general terms of the policy, applicable to 
other fubjeCts befides'the particular one mentioned in the 
margin, are thereby confidered as narrowed in point of 
confiruClion to that one. And this is done in cafes 
the fubje^ meant to bf itifured is ftill more remote from 
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(hip and goods^** the only fubje£l8 of infurance in the 
printed policy; viz. where the obje£l; of the infurance, as 
declared by the marginal memorandum, is, money lent 
on hottomrte til rt/pendentioi or the like ': the meaning of 
which marginal memorandum may be tranflated thus 
We m-an to infure the fubje£l fo named, ** ftfight** 
fur inftance, arifing and accruing during the limits of the 
voyage within deicribed, from the carriage of goods on 
board the (hip within mentioned, againd the perils with¬ 
in enumerated, and upon the premium herein fpecified. 
In other words, we adopt the general language of the 
policy, as far as it may ferve to effefluate this objeft, 
and nO'furthcr. Had, indeed, the fubje^k'matter of the 
infurance itfelf, or the chara^er, fituation, and deferip- 
tion of the perfons making it, or any other circumdance 
attending the infurance pointed out and required a nar¬ 
rower rule of condruf^ion, the ordinary e(Fe£l of thefe 
words might perhaps have been in fuch cafe controlled: 
but can any fuch redri^ive rule of condru£iion be ap¬ 
plied to the words at «//, &c. ports and places on the coaft 
Brazil,” as they occur here, without (baking the 
fundamental rules of condruf^ion as applicable to all 
deeds and indruments whatfoever I Feeling, therefore, 
the impodibility of alfigning to thefe words any other 
place in or with reference fb this contract than what the 
parties themfelves.have done; and feeling the impolTibiltty 
of aflignlng to them in that place, and with the context 
which attends them, any other meaning than what they 
obvioufly and in their plain grammatical fenfe import, we 
are obliged to fay that the adventure could only attach on 
goods and (hip after a loading of goods had taken place 
on the coad of Brazili and as that circumdancc or event 
sever took place in the prefent indance, that the policy 
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\ 

of courfe never attached at all. It certainly was in ttilf 

contemplation of the parties that the rifk meant to be in^ 

% 

fured might have ceafed before the 17th of Septeinbef 
ilieo, and a return of premium is provided in that 
event: but I do not think that the conftru^ion of the 
fed of the policy is fo materially affected by this ilipula» 
lation as to require any particular obfervations upon it. 
Upon the whole, we arc of opinion that this rule, which 
calls on the plaintiff to (hew caufe why the verdi£l; (hould 
not be fet afide and a nonfuit entered, mud be made 
abfolute. 

Rule abfolute# 


The King againfl The Juftices of Denbyshire* 


Rule called on the judices of peace within the limit 
of the county of Denbigh^ where the towndiip of 
Efclujham below in the paridi of Wrexham lies, to (hew 
caufe why a writ of mandamus (hould not iffue to themj 
commanding them to appoint a furveyor of the highways 
for the faid town(hip for the refidue of the prefent year. 
The afHdavic upon which the rule was obtained dated, 
that from time immemorial a furveyor of the highways 
had been feparately appointed for the faid townfhip 
didind from the parilh of Wrexham, That the .former 
furveyor was only appointed for the year ending at Mi^ 
chaelmas^iz^ : and that purfuant to the dat. i^ Geo. 3. 
c, 78. the inhabitants met on the aad of September for the 
purpofe of making^out lids of proper perfons to ferve the 
o£Bce, and more than two paits out of> three of thofe af- 
fembied agreed on W, W.^ one of the lid, as a proper 
perfoa to ferve for the enfuing year, whofe name together 

with 
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ti'ith the (aid lid was duly returned' and delivered to the 
judices at their following fpecial fefllons holden in the 
week next after the lad ‘Michaelmas general quarter 
feOions: but that the judices, by reafon of feme difpute 
refpedting the account of the former furveyor, made no 
new appointment; and that no appointment had been 
made fincei and the roads were getting into decay. 


1803. 

The Kins 

againft 

The 

DlMSVaHlBS. 


JFynne, in Chewing caufe, faid on the part of the magi- 
drates, that their only reafon for not having made an ap¬ 
pointment at a fubfequent meeting was a doubt conceived 
by them that the fird claufe of the datute only enabled 
fuch appointment to be made at the drd fpecial feilions 
after the Michaelmas quarter feflions, where proper lids 
had been returned, which was not quedioned in this cafe $ 
the concluding part of the fcclion, which enabled the 
judices to appoint a furveyor at a fubfequent fpecial 
feOions, being confined to the two cafes, fird, where no 
lifl had been made and returned, and next, where the per- 
fon appointed (hould refufe to ferve the oifice. But after 
tlie deciCon in Rex v. Sparrow and others (a) upon a fimi- 
br provifion in the dat. 43 Eiiz. c. 2. /. i. for the ap* 
pointment of overfeers, he faid that he could not maintain 
that fuch doubt was well founded: but he rather prefumed 
that the Court would conlider the provifion as to time 
dirc^ory only to the magidrates; particularly upon confi- 
dering the 5th fe£lion. 


Manley t in fupport of the rule, referred to the cafe be<* 
fore cited, which he read. And by 

(<3} 2 Stra, 1113. and i (knfiU Bttt. t-j , tdit> 1793. 
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^ Lotd EllenboIkoitch C. J. This part of the a£fc li 
only direAoty to the magiftrates to make the appoint* 
ment at the time mentioned t but there are no negative 
words to prevent them from eiercifing their office in that 
refpedi at any fubfequent time, if it (hall be neceflary* 
i^nd common fenfe requires that if the appointment be not 
made at the firft fpecial feffions it (hould be made after* 
wards. 


iVr Curiamf 


Role abfolutCd 


Jumt »8th. 


HeskaTH agait^ Blanchard and Another, 
Executors of Robertson. 


having net* 
tber money nor 
credit, oflfm to 
B. that if he will 
order with him 
certain goods to 
he Shipped upon 
an adventure, if 
profit fbould 
atyt from iktmf 
ba' 0 t 

talf for bit trou- 
kk\ B. having 
lent bis credit on 
this OontraQ, and 
ordered the goods 


was an action for goods fold and delivered, and 
on the common money counts. The defendant 
pleaded the general iffiie, and paid 50 A into court upon 
the count for goods fold and delivered, which was laid 
out of the queftion in the ultimate confideration of the 
cafe. With refpefl to the count for money paid, laid 
out, and expended by the plaintiff for the ufe of the tef- 
tatmr, the cafe appeared to be this. The plaintiff was si 
draper and tailor, with whom the teftator, who had beeil 


00 th’ir joint ac- 
counti wh'cb 
were ^rniOml 
•ccorSingiy, end 
afterwards pud 
for by B> alone t 
held that he was 
entitled to reco¬ 
ver back Aich 


a captain of a vefTel in the African trade, had had dealings 
for feveral years. In the fpring of x8oo the plaintiff ap* 
plied to Robertfon, who was then about to fail for the coafl 
of Afrkfiy for orders; who declined giving him any, fay.^ 
ing he knew of fomething elfe, which would anfwer bet- 


^ had^m fujficient credit for himfelf, nor ready , 

aceoumed^w Wm rcquefted the plaintiff to go with him to ond 

ibr the profits { Corfct z butchcr, and order certain quantities of be^ and 

fueh contraft J * 

not coBftituting a partnerlbip as between tbemfelves, but only an uneement for a compenfiKiwi 
fyt trouble and credit, though R. were liaWa as a (wtner to third^fobs, creditors, 
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iripe to take with him on' the voyage, promiGng that if 
any profit Jljould arife from them the plaintiff Jbould have one 
half for his trouble, Corfe accordingly furniihed the ar¬ 
ticles, to the value of ysA* fent them on board Ro* 
bertfon*^ (hip by the deftre of the plaintiff and Robertfonj^ 
both of whom he made jdebtors for the goods ; and being 
examined as a witnefs at the trial, he alfo (wore that he 
would not have truiled Rohertfon alone. After the goods 
were (hipped, Rohertfon dedred the plaintidF to make an 
infurance. The plaintiff afterwards paid Cotfe the whole 
fum ; and Rohertfon being fince dead, without having 
come to any fettlement with the plaintiff, he brought this 
atSlion to recover the money fo paid. At the trial 
before Rooke J. at the laft Lancajler afTizes, it was ob- 
je£ied by the defendant’s counfcl, that as the parties' 
were to divide the profits, if any, they mufl neceffario 
Jy be equally liable to any lofs, and therefore the agree¬ 
ment conilituting a partnerfhlp, the aOion was not 
maintainable by one partner again ft the other. To this it 
was anfwered, on the part of the plaintiff, that it was not 
a connexion of profit and lofs, but a Cmple payment of 
money for the ufe of another, upon an undertaking by 
that other to pay him half the profit of a certain adven¬ 
ture, fuppofing it to be fuccefsful} and that though the 
plaintiff had made- himfclf refponfible to Cerfe for the 
value of the articles furnifhed upon his credit jointly with 
that of Rohertfon^ yet as between themfelves, or in any 
other refpe£l:, there was* no partnerfliip. It was there¬ 
upon agreed to take the opinion of this Court upon the 
point; and the jury were accordingly directed to find a • 
verdifl for the plaintiff for 75 /., fubje£t to the opinion of 
this Court, Whether the plaintiff were entitled to recover 
the whole or a moiety ? and if the Court (lr<^uIJ be of 
VoL. IV. L * opinion 
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1803. opinion that he was not entitled to recover any thing) a 
~ ' nonfuit was to be entered. 

Hj-SKBTK 

Park and Woodf who were to have (hewn caufe again ft 
a rule for entering a nonfuit, after dating the fa£Is of the 
cafe, and making the didin£lion above noticed, were 
dopped by the Court. 

Topping and J, Clarke^ contr.', fatd that there might be a 
partncrfliip in a particular tranfadiion or adventure as 
weH as in a general trade, and this was of the former 
kind. That in Graces. Smith (^i), the tranfa£tion between 
Smith and one Robinfotiy who had individually contra6fed 
the debt for which the aftion Was brought, was holden 
not to be a partiierlhip, becaufe the (hare which Smith was 
to receive w'as not payable otd of ike preftts of the trade^ 
but was a pcrfonal demand on Rdinjon : whereas here the 
agreement was in terms for the plaintiff to have one 
half of the profit cf the adventure. And this principle 
was not controverted by Lord C. J. fyre in fP augb v. 
Carver (y), though the didin^lion was taken with refpedft 
to agreements w’hich would cordlitute a partncrfliip with 
refpccl: to creditors, though not as between the parties 
thcmfeivcs. But there the parties had exprefsly dipulaietf 
between thcmfelves not to be anfwerable for each other’® 
IcffeS', which fliewed that their intention was not to be¬ 
come partners. Here there was no fuch dipulation, and 
therefore no fuch intention can be inferred : and then, by 
the general operation of Jaw upon their agreement, tlicy 
were con diluted partners. 

(a) z B!iK 998. ^ 

( 4 ) 2 U. SLic. 235. and vide Mt/'fj v. lytipny^ l.\tm Rtb, j.j. ■ 

Lord. 
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Lord Ellenborough C. J. The di{lui£lion tat:en.iii 
IVaugh V. Carter and others applies to this cafe. Q^oad 
third perfons it was a partnerfliip j. for the plaituil^ was 
to fhare half the profits. But as between themfeivcs 
it was only an agreement for fo much, as a compenfailon 
for the plaintiff’s trouble, and for lending Robertfon his 
ctedit. 

Per Curiam, Rule difcharged generally; 


Mussen againjl Price and Another. 

'JpHIS was an aflion for goods fold and delivered, 
tried before Roohl. at the hft Lancnjier afiizes; 
and the onlyqucftion was. Whether the aftion were com- 
inenced before the time of credit on which the goods had 
bten contrafled to be bought was expired ? The goods 
in queftion were a quantity of cotton, valued at 217 /., for 
which payment was to be made by the defendants in three 
months after the 15/A ^ Septeniber 1802, (the day on 
which the bargain was concluded, bill of two months. 

The a£lion being commenced in Hilary term lafl, before 
the expiration of five months from the 15th of September 
preceding, the' defendant’s counfel obje£led that it was 
prematurely brought, and therefore that the plaintiff 
fitould be nonfuited: but the learned Judge held, that 
unlefs the defendants could fliew (which they did not do) 
that they had given or tendered fuch a bill at the end of 
the three months, the action would lie for good's fold 
slid delivered. Accordingly the plaintiff recovered, but 
the point was faved: for the confideration of the Court. 
And in the laft term Raine obtained a rule nifi for fetting 
afide the verdict: and entering a nonfuit, principally upon 

I* 2 tlie 
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1803. the juthority of a cafe of Millar v, ^hawy at Lancnjter 

lifnt alTizes 1801, before Chamhre J., where the plaintiff 
azam^ was nonfuitcd on a fimilar obje^ioii. 

Pxicr. 

Ccchll Serjt. Holro^'d, and Taiesy now Chewed caufe 
ajiainft the rule. The contract was in fubftance for the 
fale of the goods upon an ahfolute credit of three months 
onlyj with an indulgence to the defendant to give a bill at 
two months inflead of ready money, provided he was en¬ 
abled to get a good acceptance; and was defirous fo to 
do. Then the defendant having broken the condition, the 
a«£lion lies at the end of the three months for which the 
credit was given. It is plain that the plaintiff would 
not truft the defendant himfelf longer than the three 
months : payment was then to be made in fomc (hape or 
other : a bill at two months was one mode of payment; 
but ftill, if good, it was to be taken as cafh, which fuch 
bills arc conlldered to be in that part of the country. 

and Lnivrti'.cty Jviflices, having fuggefted whether 
tills were not rather to be confidered as a fpecial contrail 
for the fale of goods upon an undertaking by the defend¬ 
ant at the end of tliree months to give a bill at two 
months, for the breach of whicJi the plaintiff had his re- , 
incdy in damages*,] they contended |:hat the plaintiff was 
not bound to declare upon the fpccial coiitradl, but, upon 
the condition broken, might recur to the common reme- 
<ly of indebitatus affumpfit for goods fold and delivered, 
the confldcration having failed on which he had agreed to 
fufpend his claim; as in Puchforil v. Maxwell (o), and, 
Owenfon v. Morfe [h). Suppofnig the defendant had given 
his bill, which was difhonoured when tendered for ac-^ 
ceptance, the plaintiff might have fued the defendant as 

(«) 6 ’Tam Rtp. 51 , (i) 7 Tetm Rtp. 64 . <■ 

drawer 
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drawer immediateljr, without waiting for the expiration 
of the time which the bill had to run {0). Then the 
plaintiiF cannot be in a worfe condition by the defendant's 
not having given him any bill. 


1S03. 


MvssrK 

arjitiJ} 

Pities* 


Topping, and J. Clarke, contra, relied upon the cafe of 
j^Iillery. Shaive {b), at Lancajler Lent aflizes 1801, before 
Chambre J., of which they read the following note taken t 
by a gentleman at the bar. ** A£Iion for goods fold and 
delivered. The plaintiff's evidence proved that the goods 
were fold at two months and two months, that is, to be paid 
for at two months by a bill at two months ; which the 
witnefs confidcred as cafh at four months. The action 
was brought before the expiration of the four months ; 
and the declaration was in the ufual form, containing the 
ufual counts of indebitatus aflumptit and quantum valebant 
for the amount. Topping for the defendant contended, 
that iio debt exiited at the commencement of the aOiion, 
nor till the four mouths were expired ; but that the plains 
tilF might have brought his atffion after the expiration of 
the two months, and before the end of the four months, 
upon a breach of his contra^ for the non-delivery to him 
of a bill} but that no action of indebitatus aflumplit would 
lie till the end of the four months. Cochell Serjt. and 
XoUs contended, that as the defendant had not given the 
bill at the end of tlie two months, they might abandon the 
contrail, and recover the price of the goods for want of 

the bil]|» which if given the plaintiff was to accept in lieu 

• 

(a) Vide Milford v. Aljyor, Dougl. 54* and BaUingallt v. CUJltr, 3 Eaf, 

481 . 

(b) Itwjs at firft Tuppofed by the pla’niitr's c-iunfel that the aiftion in this 
cjfe «as not brought till after the eX|>ir4tion of the four months’ cicdit, ani 
that therefore the opinion of the li-arned J udge wai extrajudiciiil; but upon 
^^uiry the oo:e here ^iven wat found to be • orreft. 

T 3 uf 



CASES IN TRINITY TERM 


*50 


1803. 


Mosikn 

apaittS 

PjllCCi 


of the money.-—And Chamhre J. at 6rft feemed to be of 
that opinion; but on hearing Topping for the defendant, as 
above, he thought that after the four months the plaintiff 
need not have declared on the contraft, but the money 
being then due and unpaid, he might declare in the ufual 
way, and recover the price as a debt on an indebitatus 
affumpHt. Before that time, however, he thought the 
plaintiff's only remedy was for breach of the promife in 
not delivering the bill at two months. Plaintiff non- 
fuited .—Cociell Serjt. then faid, that Chambre'J, had ruled 
the fame in another caufe at a former aflizes at Tork.** 
They then obferved, in anfwer to the cafe of the drawer, 
againff whom an aflion lies immediately upon the diflio- 
Hour of his bill, that generally there is no contrail: for 
time in fuch cafes, but an antecedent debt from the 
drawer, and an indulgence voluntarily granted by the 
payee. Then upon failure of the confideration the party 
is referred back to his original a£lion. But fuppofe 100/. 
originally lent upon the terms of payment by certain iii- 
llalments: there, though the firft inftalraent were not 
paid at the time, fuch failure would not give an immedi¬ 
ate a£lion for the whole. 


Lord Ellenborough C. J. The only queftion here 
is as to the form of declaring. There is no doubt but that 
the plaintiff raightliave recovered by bringing his a£lion 
on the fpecial contract, and laying the breach for the 
non-delivery of a bill at the end of the three months. 
But the queftion is, whether he has not alfq this remedy. 
And if it were not for the authority of the cafe cited be¬ 
fore Mr. Juft ice Chamhre^ whofe opinion Is entitled to 
great weight, I Ihould have thought that this was an ab- 
fplute agreement fpr a credit of three mopths, ^ith a fti- 


|iulatio^ 
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puhtlon on behalf of the defendant, that at the end of die 1803. 
three months he Aiould be at liberty to give the plaintiff a ——• 

U tS K V 

bill at two months for payment, which was to be taken as agamji 
fuch if the condition were performed; and fuch it is al- 

■I 

ways confidered in that part of the country. But flill the 
bargain between the parties was for a credit of three 
months. That was the leaning of my mind before 1 heard , 
of the decifion of the learned Judge which has been relied 
on : and fo, I mud own, it is in fome degree (lill. And 
1 think the plaintiff’s argument was well illuflrated by the 
cafe put of a man taking in payment for goods a bill drawn 
by the vendee on another, payable at a future time. There 
if the bill be difhonoured, it is in common experience that 
the payee may bring h^s a£lion immediately; and yet, 
taking the whole tranfaclion together, it might as well be 
faid in that cafe, that there was a credit given for Co many 
months as the bill had to run ; and that before that pe* 
riod the only remedy of the party was a fpecial a£tion on 
the cafe for the damage, by reafon of the diftionouring of 
the bill. But no fuch aflion has ever been brought, 
though the occafion muft have often occurred. What¬ 
ever refpefl therefore I feel for the opinion which has 
been cited, the prefent feeling of my mind is that this 
aflion is well brought. 


Grose J. This aidion is not brought upon an exprefa 
aHumpfit between the parties, but upon an affumpflt im¬ 
plied in law. Then how does the cafe flancl? Two perfons 
agree on what terms the one will buy and the other fell 
certain goods. The feller offers them at a certain price; 
but the buyer fays that he cannot pay for them at once, 
but that at the end of three months he will give his bill 
payable at two months^ The feller affents to this offer, 

L 4. becaufe 
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becaufe at the end of three months' time he cxpe£Is tq 
have a bill which he can negotiate, and thereby raife 
money. This then is no implied contract whereon to 
‘ raife an implied alTumpnt, but an exprefa contrail includ¬ 
ing the t«*rms on which the one agreed to buy and the 
other to fell, for the non-performance of which the party 
has his remedy in damages. The aflion then ought to 
have been brought for the not giving the bill, which the 
defendant had undertaken to do, and not for goods fold 
and delivered, in which cafe the promife is to be implied 
from the circumftances of the cafe. But this is not the 
cafe of an implied but of ajn exprefs promife. 

Lawrence J. I am of the fame opinion. The pro¬ 
per ground of adllon Is the non-performance by the de¬ 
fendant of his agreement with the pbintifF. That agree¬ 
ment was that the defendant fhould pay for the cotton in 
■ a particular way, namely, that at the expiration of three 
months he (hould give the plalntitT his bill payable at two 
months. Then hc\v was the contracl broken ? By hot 
eiviinr at the end of three months his bill at two months; 
for wliicli breach of contradl the remedy lies in damages. 
That therefore was the mode in which the aclion fiioulJ 
have been brought: in which afbion the plaintiff would 
luive recovered damages againlt the defendant for his not 
having given the bill, fuch as the lofs of inter;.ft, &:c. and 
ihe aiSlion fiiould not Iiave been on a promife to pay the 
value of the goods before the expiration of the credit. 
The argument for the plaintiff goes upon an aiTumpfion 
that the giving of the bill was a condition upon which the 
credit was to be extended beyond the three months. But 
I fee no condition in the contract. If it had been, that if 
at the end of three mouths the defendant could give a bill 

at 
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at two months the plaintiff (hould take that in paytnent, 
there might have been feme foundation for the argument: 
but there are no words of condition. The giving of the 
bill at two months was a term introduced into the con- 
,tradl for the benefit of the feller, that at the end of three 
months he might have in his hands an indrument which 
he could negotiate. If the credit had been given ge¬ 
nerally for the whole five months, he would have been out 
of cafli all the time: but he was to give the defendant 
the benefit of five months* credit, while he had only the 
difadvantage of giving it for three months. As to the 
cafe put of a bill payable at a future day given for pay¬ 
ment, upon which, if diihonoured, the drawer may be im¬ 
mediately fued, I think a good anfwer was given to it at 
the bar. If there were no agreement for time, the party 
takes it as payment: and therefore if it turn out to be 
good for nothing, the creditor has not received that which 
the other undertook to give him, and may therefore pur- 
fue his remedy immediately. 

Le Blanc J. I think this a£lion was brought before 
the time for which I confider that credit was given to the 
defendant. Here Is an exprefs promife proved between 
the parties. The feller was to ftand upon the credit of 
the defendant alone for three months, and then he was to 
have in addition a third perfon’s credit for two months 
longer ; fo that altogether the defendant was to have cre¬ 
dit for five months before he was called upon to pay. But 
he will not have the benefit of his contrail if he be called 
upon for the full fum before the expiration of the five 
months* credit. The cafes alluded to, and which have 
only occurred at nifi prius, have been wdiere goods have 
been fold, and a bill taken in payment payable at a future 

day, 
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1803. day,‘but without any exprefs Gontradlt for time fbr the 
payment of the goods; and thereupon the bill being dif- 
*gainft honoured, the drawer has been fued immediately. But 
1 Hiould think even in thofe cafes, if the jury found that 
the agreement really was for time, that the fame objection 
might be made to the a£lion as in this cafe. In general 
however the goods are confidered as fold for a ready money 
price, only the feller takes a bill as ready money payment. 
In this view of the cafe I think the prefent a£l;ion is not 
maintainable; and that the plaintilf (hould have been non- 
fuited. And in all cafes, without exprefs authority to 
the contrary, it is better to keep the forms of aflion as 
didinift as poUlble, inllead of running one into another. 

Rule abfolutC) 


Legh againfi Hewitt. 


In an ai'ion 
ur.3inila t’-*nint 
upon prot'iiires 
that he vicuM 
rccupy tl’c Tirin 
in a gicil a’-il 
I inan» 

vfr iticyrJrig to 
: > ftijIetK if ihi 
ituitiy, r-n fi!!e- 
j'jflc II lhat he 
h-'d tipa' I ihc 
con.' "y to 

If''-I . njc'-iniry 
unit tf» I'-fi.r: of 
the ci'in‘'Jy .i 


^IIE plaintiff decl.m’d in affumpfit, for that whereas 
on the 2d oi February 1801 the defendant was te¬ 
nant to him of a certain farm at Lymm and High Legh in 
the county of Chejler, containing 55 Chejhtre acres, in con- 
fideration thereof he promifed that during his tenancy of 
the prenilfcsjie w'ould ufe and occupy the fame in n good 
nnil hujbaiidlihe manner y according to the cujlom of the country 
ivhere the fuid premifes lie : and then afllgncd breaches, 
irt, that dtiring fuch tenancy the defendant wrongfully, 


proved by ihcw- 
irg that I.e I ad 
tre.arJ it c'ln- 
ttary to the pre- 
vtfunt (O'lrje of 
good )■ jf‘ ‘tidry in 

tbii' nagnheur- 

hoody ai by 'illirg farm at once, when r.o other farmer there tilled mire than a tbUd\ 

truiiinh fn-iy tilled only a fiartb. ytnd i: is not lu/Scicnt to Ihcw any pietife rici'inicc cuflom or ' 
'i.agc in fciptd tc^ the quamity tilled. 


&c. ahd contrary to good hujbandry and the cujlcm of the fuid 
country ploughed up afld converted into tillage divers, to 
five Cbejhire acres of grafs land, parcel of the faid 


wit 


premifes^ 
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premlfes, which according to good hufbandry and the 
cuftom of the faid country ought not to have been plougli>> 
ed up) &c. i andf the defendant afterwards took divers and 
excedlve crops of grain therefrom. 2d, That whereas 
according to good hufbandry and the cuftom of the coun¬ 
try the defendant as tenant ought not to have had at any 
.one time more than a certain part, to wit, one-third of 
the faid premifes in tillage, yet he wrongfully, &c. kept 
in tillage a larger part, to wit, one-half at the fame time, 
contrary to good hufbandry and the cuilom of the coun¬ 
try, and took excelTivc crops of grain therefrom. A 3d 
breach was for having more at one time than a third part 
of the arable part of the premifes fown with wheat, con¬ 
trary to good hufbandry and the cuftom of the country: 
by reafon of which mifeondudk and breaches of contradl 
the eftate was impoverifhed, &c. to the plaintiff’s damage 
of 500/. The promifes were laid in the fame manner in 
the fecond count, and the breaches alleged generally. 
The third count laid the promifes to be, that the defend¬ 
ant would ufe and occupy the premifes in a tenantlike 
manner, and would not, during his tenancy, or in the 
year when the fame (hould determine, take from the pre¬ 
mifes any greater crops of corn than iy the cnjlom of the 
[aid country fhould and ought to be by him taken. There 
were alfo the common mopey copnts added. Flea, Non 
affumplit. At the trial at the lad Chejler adzes, before the 
Chief Juflice, the plaintiff’s counfel put his cafe on the im¬ 
plied affumpGt, founded on the courfe of good hufbandry 
as known and pra£kifed in that part of the country; and 
many witnelTes were called, who eflablifhed that by the 
practice of good hufbandmen in the neighbourhood not 
more than one-third of a farm, in a cold foil like this, 
was ever kept in tillage at the fame time; and in mofl; 

other 
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1803. other inllancesj where the foil was warm, not abore a 

" fourth ; and that not more than one-third of what was 

Lf.ch 

agaiiift in tillage ought to be laid down in wheat. Whereas the 
Hewitt. defendant, who had quitted the farm in May 1802, was 
proved in 1801 to have had half of it (viz. fomething 
more than 27 acres) in tillage in that year, of which 
11 acres were fown with wheat. It appeared, however, 
that this practice was governed by covenants in the leafes 
of the refpe^ive tenants whofe mode of cultivation was 
fpoken of j and the witneflcs could not fpeak to any ctijiom 
of the country independent .of the obligation of cove¬ 
nants : but they all agreed that a practice like that of the 
defendant was contrary to the courfe of goo*d hufbandry, 
and exceedingly prejudicial to an eftate; and that in fa£t 
the plaintiff's farm had been materially deteriorated un¬ 
der the defendant’s management. It was further proved 
that the defendant, in a converfation with the incoming 
tenant, had admitted that he fhould not have ploughed 
up the grafs held mentioned in the hrft count if he had 
(laid in the farm, without marling it, which would have 
coil him 50/. But there was no evidence applicable to 
the third count, to (hew that the defendant had taken off 
a greater proportion of the corn that was fown than he 
was entitled to as an ofTgoing tenant. After the plain¬ 
tiff’s evidence was clofed, it was obje£led by the defend¬ 
ant’s counfel, that the plaintiff ought to be nonfuited, as 
there was no evidence of any fuch cujlom of the country as 
was alleged in the declaration; but the Court was of 
opinion that the evidence, though flight, ought to go to 
the jury. When the plaintiff’s counfel contended that it 
was not neceffary for him to prove any cujiomy but that 
it was fufhcieiit for him to (hew that the defendant had 
not managed his farm in 12 hufbandlike manner* The 

Courts 



In the FoRTT-THlED^fcAR OF GEORGE III. 


157 


Court, however, thought that, as the declaration was 
framed, the plaintiff had founded his a^lioii upon what 
he called the cujiom of the countryy and that it was nccef- 
fary for him to prove it. The jury, hearing this opinion 
delivered, after the defendant’s counfel had urged to them 
that there was no evidence of fuch a cuflom, being fatif- 
6 ed on that head, found a verdi£b for the defendant, 
without waiting to have the evidence fummcd up, or re¬ 
ceiving the direction of the Court in point of law upon 
the cfFe£t of it. And therefore the Chief Jufticc, in his 
report of the trial to this Court, (upon a rule nifi obtained 
for fetting aCde the verdict and having a new trial,) con- 
fidering that the jury were influenced by the opinion 
which had been thrown out by the Court in the courfe of 
the trial, in anfwer to what was contended for by the 
plaintiff’s counfel, concluded with ftating tliat, if it nvere 
not necejfary for the plaintiff to prove any cujiom^ he thought 
there ought to be a new trial. 

Manley and Wigley (hewed caufc againft the rule. The 
allegation that the defendant undertook to manage the. 
farm according to the cuJlom of the country, which is in the 
two (irfl: counts, to which only the evidence of mifmanage- 
ment applied, is a material allegation, and efTentially dif¬ 
ferent from a fimple allegation that the farm was managed 
contrary to good hufbandry : for upon fuch a declaration, 
if an eflablifhed courfe of hufbandry in that part of the 
country had been proved from which the defendant had 
departed, it would have been no defence for him to hai'c 
(hewn that he had condu€led the farm upon good princt- 
pies of hufbandry ufed and approved in other places. 
The cuflom laid is part of the fpecific contrail, for 

S the 
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GibbsyToppingy ^n^J.Clarki contra. It was not ncceffary 
io this form of declaring to prove that any known Certain 
cuftom or courfe of Imfbandry exited in that part of the 
country: in ftrianefs there could be no legal cujlom as 
applicable to fuch a fubjea: but taking the allegation in 
its popular and lax fenfe, and according to the general 
underRaiiding of mankind on the fubjea, it was fufficicnt 
to prove that the defendant’s treatment of the farm wajT 
again ft the known good rules and prevalent courfe of 
hufbandry as generally praaifed in that country, with all 
its modiftcations and variations. It was enough to Ihew, 
that though fome farmers might put a fourth and fomc a 
third of their lands in tillage every year, yet none put fo 
much as halfy which the defendant had done. The promife' 
of cultivating the farm of the country is' 

laid with reference to and explanatory of the promife to' 
ufe and occupy it tA a good and hitjbandlihe manners that is, 
one entire term, to occupy, &c. in a good and hulband- 
like manner according to the cuftom,” &c.: and it is not 
laid as two diftincl allegations to occupy in *« a hulband-" 
like manner and according to the cuftom,” Scc» 
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thtf breach of which the afflon is brought, and was there**' 
fore neccffiry to be proved. And in Pow/ey v. Walker (a), 
which was the firft cafe of this kind reported, it is even 
faid that the law will infer fuch a promife from the bare 
relation of landlord and tenant: much more therefore is 
it material where it is exprefsly ftipulated in the terms of 
the letting. Here the jury were fatisfied that there was 
no fuch cuftom, and confequently there' could be no 
breach of it. 


tort 


(a) 5 Term Sey. 3734 
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Lord Ellenborough C. J. The jury have found a '803* 

Verdifl for the defendant under an impreflion that the TToT 

Ivords in the declaration^ according to the cttjlom of the 
countryf required a more ftrift and fpecific proof in re- 
fpe£I of the relative quantity of land allowed to be annu¬ 
ally in tillage than 1 think they demanded. The words 
are, that the defendant promifed to ufe and occupy the 
premifes in a good and hujhandlihe manner according to the 
cujlom of the country where the faid premifes lie'* By which 
I underftand the parties to have meant n^ more than this, 
that the tenant (hould conform to the prevalent ufage of 
the country where the lands lie. From the fubje£t-matter 
of the contract it is evident that the word cufiom^ as here 
ufed, cannot mean a cujlom in the (Iridl legal fignificat-ion 
of the word} for that mud be taken with reference to 
fome defined limit or fpace which is efiential to efery 
cufom properly fo called. But no particular place is here 
afligned to it; nor is it capable here of being fo applied. 

What (hall be confidered in farming as a goodandhujbandlike 
manner mufl: vary exceedingly according to foil, climate, 
and fituation. And therefore the cujlom of the country with 
reference to good hufbandry mull be applied to the ap¬ 
proved habits of hufbandry in the neighbourhood under 
circumftances of the like nature. That is the fair and 
natural meaning of the words of the contra£f as laid. 

And perhaps a contrail to occupy an eftate in a good 
and hujhandlihe manner (imply would have impofed the 
fame duty on a tenant; becaufe the fame fort of evidence, 
drawn from the approved practice of that part of the 
country, would have been brought forward to (liew what 
w'as good hufbandry. It would not indeed have been 
conclufive againfi a tenant under fuch a form of declar¬ 
ing, to (hew that he had not managed the efiate accord- 

9 
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ing to the cuftom of the coun|:r3r, without the additioa of 
thefe words, but dill they mud be undexdood in the man* 
ner 1 have before mentioned. But evidence that an edate 
had been managed according to the cudom of the coun¬ 
try would be always a medium of proof that it had been 
treated in a good and hulbandllke manner. Now here 
there was no evidence of any cudom of the country to 
allow fo much as half the farm to be in tillage at once ; 
for in no indance was there more than a third. Here 
therefore there was clear evidence of mlfmanagementj 
contrary to the cudom of the country in goodhufbandry; 
and the verdiiSt being founded in mifapprehenhon there 
mud be a new trial. 


CaosE J. This is a promife to occupy the land con¬ 
formably to the prevalent good management of it in that 
part of the country. Without a leafe, no landlord would 
let his edate upon any other terms. Then the quedion 
is. Whether the defendant did manage the farm in fuch a 
manner ? And that is negatived mod explicitly by the 
evidence. Some farmers put a fourth, fome as much as 
a third of their land in tillage at a time : but nobody did 
or can entertain a doubt but that ploughing half the edate 
in one year was bad management. The jury were mifled 
by what was faid in the courfe of the trial, that xheet^om 
of the country as alleged in the declaration mud be (hewn 
to be founded on a precife ufage obtaining throughout 
that paA of the country: for upon the merits of the cafe 
nothing can be more dilhoned than the defendant’s con¬ 
duct appears to have been; and there is no doubt what 
the verdic); would have been had not the jury conceived 
themfelves bound by the opinion delivered on the form of 
the declaration. 


Lawrence 
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LawrfnceJ. Ftom what has pafled upon the difculTipn 1803. 

of the cafe here, it is evident that the necelTity of proving a “ 

precife cuftom of the country in refpe^I to the courfe of ngJnfi 

^ ^ . . /.ft 1 . r , . . . Ha WJT1 

huibandry was mfifted upon before the jury, and made 
part of the cafe for their coiifideration at the trial} for 
even now it has been prefled in argument, that in order to 
maintain the declaration it was incumbent on the plaintiff 
to prove a definite known cuftom or courfe of hufbandry in 
tlbat country, and that the eflate was not treated by the de¬ 
fendant according to that known cuftom : but that was not 
neceflary : it was fuflicient to fhew what was the prevalent 
. courfe of good management there, which was the courfe of 
management according to good hufbandry which the de¬ 
fendant undertook to obferve; and by proving that the 
eftate was not fo managed, the plaintiff made out what 
he undertopk to do, namely, that the eflate was treated 
in a manner ** contrary to good hufbandry and the cuflom 
of tlic country.” 


Le Blanc J. The jury went on the ground that the 
words “ cujiom of the country” were to be taken in a precife 
fenfe, as denoting a certain known uniform courfe of 
hufbandry there eftabllfhed ; but I think the words of the 
declaration altogether mean no more than if the promife 
had been laid to be Hmply to manage the farm in a good 
and hutbandlike manner, which mufl always be taken 
with reference to the ufage and mode of cultivation in 
that part of the country where the lands lie. For in- 
flance, it would be no breach of fuch a contrail in Z)f- 
vonjhire to fhew that the farm had not been managed 
according to the courfe of good hufbandry as uf.-d in 
Norfolk. This however w’as a cafe put out of all doulu ; 
for here it was proved that no cuilum of the country au- 
VoL. IV, M thorized 
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according to the 
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thfirlzed the manner, in which the defendant had treated 
this eflate: and that was fufHcient to make out the alle¬ 
gation that he had managed it contrary to good hulbandry 
and the cuftom of the country.' 

Rule abfolute. 


Bloxam Knt. and Others againfi Surtees and 

Others. 

A Rule was obtained, calling upon the plaintiffs to fhevil' 
caufe why the feveral writs of fummons, diftringas, 
and tedatum didringas, iffued in this caufe, fhould not be 
fet afide for irregularity with cods, and why any goods or 
monies levied thereunder by the (heriff of N, (hould not 
be returned by the defendants, &c. The irregularity 
complained of was, that neither Mr. Burdotty one of the 
defendants, having privilege of parliament, nor either of 
the other dcfendants,had been i'erved with any fummons or 
other proceedings, or had had notice of the fame before the 
iiTuingof the tedatum didiingas under which thefbertffhad 
•entered 'and taken poflelhon of property of one of the de¬ 
fendants to the amount of the debt mentioned in the tedd- 
turn didringas of 12,000/. in the fird indance, without any 
rule to increafe iffues. But fird a fummons was fued out 
in London where the atSlion was brought, and where Mr. 
Bunion did not refide, to which non cd inventus was re¬ 
turned; and then a didringas in the fame county, to 
which there was a return of nulla bona; and then the 
tedatum didringas into Noribuniherland under which the 
fticiiff was now in pofrefTion. Alfo the levying of the 
whole debt, without notice in fa£t in the fird indaned^ 
was complained of as contrary to the practice, however 

it 
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it might be warranted by the terms of the writ to the 
flierifF. 

'GibhSf in fupport of the rule. 

Garrow and Curwood, contra. 

• 

This matter firft coming on upon the lafl: day of laft 
term. The Court dire£led that it fliould ftand over till this 
term, to have an opportunity of confidering it more mature¬ 
ly than the time then admitted of: and Lord Ellenborough 
obferved, that unlefs any indance could be fliewn of a 
tedatum fummons into another county, after an original 
fummons in that in which the a£lion is commenced, (of 
which none was fiiggeded,} the obje^lion would amount 
to this, that the plaintiff mud lay his venue in the county 
in which the privileged defendant refided, although, the 
adlion being tranfitory, the law gave him an option in 
that refpc£l. And now 

Lord Ellenborough C. J. faid, that upon .confidera¬ 
tion they were of opinion that the tedatum didringas was 
not irregularly iffued; and referred to 4 Covt. Dig, tit. 
Procefi-^DiJlringas, D. 7., where it is faid to ilfue if the 
defendant does not appear at the return of the fummons. 
But it^s alfo faid, that the iflTues returned upon a didrin¬ 
gas ought to be reafonable; in a perfonal action fo muck 
as may be the charge of the procefs. And he obferved, 
that it was fo much of courfe that the didringas diouIJ at 
fird only iflue for 40/., that no more ought to be levied 
by the fheTift in the fird indance j and therefore the levy¬ 
ing the whole debt at once was improper. The Court 
therefore ordered that fo much of the rule as related to 
the fetting afide the writs of fummons, dldringis, and 
tedatum didringas, fliould be difeharged, and that upon 
payment by the defendants of the furn of 40/. the goods, 

M % &c. 
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&c. levied hy virtue of the faid writs (hould be forthwith 
reftored. 


The King againji B a is Ac and Scot 


1 • 


defendant Captain Brifac was brought up on a 
former day of the term to receive judgment, after 
verdi£f, upon an information hied again (I him and the 
other defendant Scottt the firfl: count of which ilated in 
fubftance, that the defendant Brifac was captain, and the 
defendant Scott pnrfer of his Majefty^s fliip then at lea, 
and lying in Brajfa Sound, That it was the duty of Scott 
as purfer to procure provilions for the fupply of the fliip’a 
company, and to draw bills of exchange on the eom- 
iriiffioners of the navy for payment: alfo to procure 
true receipts from the perfons of wliom he bought 
fuch provifions, witnefled by two of the commiinon or 
warrant olTicers of the fliip, to exprefs the quantity and 
prices of fuch provifions: alfo to procure true certifi¬ 
cates from two of the principal merchants and inhabitants 
of tlie place where fuch provifions had been bought, that 
the prices charged in fuch account were only the then 
current prices of fuch articles at that place : alfo to pro¬ 
cure true certificates from the commander, mailer, and 
boatfwain of the {hip, fpeclfying the feveral fpccies and 
quantities of fucli provifions, and tliat the fame had been 
adually received on board at the times therein mentioned: 
and alfo to procure^irue certificates from the captain that 
fuch bills of exchange were drawn by his order and for 
the purpofc of paying for fuch provifions, and to fend the 
fame to the commilfioners for vi£lualling the navy for 
vouchers, See. That the defendant Brifac as captain was 
In a place of great truib, and that it was his duty as fuch 

to 
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to Hgn true certificatea to the commiflioners that the'bills 
drawn by Scott on them were drawn by his order, and in 
payment for the provifions therein mentioned: and aifo 
certificates fpecifying the feveral fpecies and quantities of 
proviGons, &c. and that the fame had been a^ually re¬ 
ceived on board the ihlp at the times therein mentioned. 
That both defendants not regarding their duties, but 
fraudulently and deceitfully contriving and intending to 
caufe it to be believed that the defendant Scott, as fuch 
purfer, had bought of one y. Rofs a much larger quantity of 
frefh beef,&c. at higher prices than he a^ually had, for the 
ufe of the fliip, in order thereby to defraud the King, with 
force and arms, on the lyihof OSlober 1800, Brajfa 
Sound (IT. at Wejlminjier) did confpire, &c. together, to 
charge his Majefly with the payment of more money than 
was really due or payable for any proviGons, &c. in fzO: 
procured for the ufc of the fliip’s company. That the 
defendant Scott in purfuance of fuch confpiracy then falfe* 
)y and fraudulently Ggned a paper writing purporting to 
be a bill of exchange upon the commiGioners, &c. with¬ 
out inferring therein any particular fum of money, but 
leaving a blank to be afterwards Glled up by the ipfertipn 
of any fum of money therein, and which was made payable 
to the (aid J. Rofs or order as for frefli beef, &c. fupplied 
for his Majefty*s Ihip the Iris, That the defendant Brifuc 
in purfuance of the confpiracy, before any fum of money 
was inferted in the faid bill of exchange, falfely and 
fraudulently Ggned a ceitiGcate at the foot of the faid bill 
that it was drawn by his order, and for the purpofes there¬ 
in mentioned : that both the defendants, before any quan¬ 
tity of proviGons had been bought by Scott as fuch purfer 
at any price whatever, &c. at Lcrnuich in Shetland, falfe- 
jj'l ^{c. procured the faid J, Rf^i R' L, the mailer, and 
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/. C. boatfwain, being warrant-officers of the faid ftiip, to 
fign a certain other paper purporting to be a receipt from 
Ro/sf witnefled by R. X. and /. C., for a fet of bills of 
exchange on the commiffioners for vidualling the navy in 
favour of Ro/s, without fpccifying any fum of money, but 
leaving a blank to be afterwards filled up, and which was 
mentioned to be for certain provifions thereby fnppofed 
to have been thertin-above written, and to have been deli¬ 
vered on board the fiiid fliip at certain prices, 5 i:c. 'Tliat 
both the defendants, before any account of any quantity of 
provifions had been thereon written, procured N. S. and 
y. Jll. to fign a certificate at the foot of the faid laft-inen- 
lioned paper writing, purporting to be a certificate in the 
names of them therein deferibed to be two of the princi¬ 
pal merchants and inhabitants of Lcrivicky expreffing that 
the prices charged in a certain account thereby fuppofed 
to have been above written, were only the thca current 
prices of thofe articles at that place. That the defend¬ 
ants, before any account of any quantity of provifions 
bought by the defendant Scott of the faid J. Rof had been 
thereon written, falfcly, &c. did caufe R. L. and I C'., 
being mailer and boatfwain, to fign, and both the def-ml- 
ants as captain and purfer did alfo fign a certain other 
certificate to the commiffioners of the navy, expreffing 
that the feveral fpecies and quantities of provifions therein 
mentioned were actually received on board his Majefly’.-; 
ffilp Iris in kind between the 20th of September and 7th of 
OSeber l8oo. That the defendants afterwards caufed to 
bc ’inferted in the blank fo left in the faid bill of exchange 
the fum of 553/. 6 s, 4X, whereby the bill of exchange 
w'as made to purport to be a bill of exchange drawn by 
Scott upon tlie commiffioners, &c. for 558/. 6/. 41/., pay¬ 
able to Ah/.V, he .; and whereby the certificate fo figned 

by 
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by the defendant Bri/^tc at the foot of it was madq to 1803. 

purport that the bill was drawn by his order and for the * 

^ The Kino 

purpofe therein mentioned. That the defendants wrote agwvfl 

upon fuch part of the paper writing as purported to be a ^Scott? 
receipt from Ro/s, and witnelTcd by R, L, and I. C. a falfe 
and fraudulent account (which was fet out) amounting to 
558/. 6 j, 4d. for frefli beef, &c. That the defendants 
caufed to be written in the blank left in the receipt fo 
iigned by R^s, and witnelTed by R, L, and L C., 558/. 

6 s. whereby it purported to be a receipt from Rofs^ 
witneiTed, &c. to the defendant ^cott as purfer, for a fet of 
bills of exchange upon the commiflloners for vi£lualling the 
navy for 558/. 6 s. 4^. for provifions delivered on board the 
faid (hip, and whereby the faid certificate fo fignect by 
’N. S. and J, M. was made to purport to be a certificate as 
from two of the principal merchants and inhabitants of 
Lerwickf that the prices charged 111 the account therein 
mentioned were only the then current prices at that place. 

That the defendants caufed to be inferted in the certifi¬ 
cate (igned by defendant BrifaCy R. L., defendant Scotty 
and 1 . C.j a falfe and fraudulent account of meat, where¬ 
by it was made to purport to be a certificate from the de¬ 
fendant Bri/aCf R. Z.., the defendant Scotty and /. C., (as 
fuch captain, &c.) that the provifions fo inferted had 
been a£lually received on board the f.iid fliip between the 
20th of September and 7th of Ortoher 1800, with intent to 
fend the fame to the commlffioners as and for juft and true 
vouchers that the defendant Scott had procured fuch pro¬ 
vifions at the prices charged, and that the fame had been 
a£lually received on board^ and that the bill was drawn for 
the amount thereof; whereas in fa6l the defendant Scett 
had not as fuch purfer bought, betw’cen the 20th Scpteviber 
and 7th of O^fiber of Rofsy the provifions in faid bill of ex- 

M 4 change. 
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change, account received, and certificate mentioned, noxi 
any provifions to the value in the bill mentioned, &c. (and 
fo negativing the truth of the other faffs meant to be cfta- 
blilhed by the vouchers.) That in further purfuance of 
the confpiracy, they caufed the faid bill of exchange, &c. 
to be fent to the commiinoners for viffualling the navy, 
and publilhed as true vouchers, to wit, at Wejiminjier^ &c. 

There were various other counts charging in fubltance 
the fame tranfadlion, or different parts of it. The nth 
count charged that the defendants confpired as before, 
and that in purfuance of the faid confpiracy they did 
knowingly, falfely, and fraudulently fend and deliver, and 
caufe' to be fent and delivered to the commiffioners 
for vi£lualling, a certain other falfe and fraudulent bill of 
exchange, with a certain other falfe and fraudulent certifi¬ 
cate thereunder written, and alfo a certain other falfe and 
fraudulent account and receipt, together with a certain 
other falfe and fraudulent ceriifie'ate thereupon indorfed^ 
See. (felting out the purport of the feveral inftrunients, 
viz. the bill of exchange drawn on the commiHioners by 
Scoit in favour of Rofs^ ami certified by Brifac, for 
558/. 6 s. 4d. as for fo much victuals. Sec. fupplied for 
the Iris; and the account made out by y. Rofs to that 
amount, with his receipt, and the certificate of two perfons 
as merchants and inhabitants of I.ernvtckf certifying the 
prices charged to be the current prices at the time for the 
articles j)*and did then and there utter and publifli the 
fam«i as and for juft and true vouchers; &c. with intent to 
defraud the King : whereas Scoit had not bought, &c. (ne¬ 
gativing the truth of the fatHis vouched by thofe papers). 

At the trial before Lawrence at Wtjiminjier, the fub- 
ftance of the fadls, as ftated in the firft and eleventh 
counts, were proved. But all the atls in which either of 

the 
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the defendants immediateljr took a part were done by 
them either on the high feas at Brajfa Sound, or at Ler- 
wick in the j^e of Shetland, The only adls proved to be 
done in Middle/ex were thofe which were done by them 
mediately, through the intervention of innocent perfons, 
namely, the delivery of the vouchers (tranfmitted through 
their hands by the defendants) to the commilTioners of the 
victualling, and the application for and receipt of pay¬ 
ment there by the holder of one of the bills of exchange 
mentioned in the information. Whereupon when the de¬ 
fendant Captain Brifac (who alone was forthcoming after 
conviction, the other defendant having abfconded fince the 
trial) was brought pp for judgment, it was objeCled by 

BeJ}Sex]t, and Maxryat, that the whole of the con/ff 
racy, which was the gilt of the offence charged in the in¬ 
formation, was committed upon the high feas, and there¬ 
fore under the exprefs provifions of the llatutes 28 Hen. 8. 
c. 15. and 39 Gfo. 3. c. 37. the offence was triable under 
the i'^dmiralty commilfion thereby directed. That it made 
no difference that the ultimate objeCt and completion of 
the confpiracy was to operate on Oiore, as all the aCts of 
the defendants themfelves which conllituted the offence of 
confpiracy were committed out of the jurifdiClioii of the 
common law. 

Erjkine, Garrow, fervis, and Peahe, for the Crown, 
refilled the objtClion \ becaufc a confpiracy was an olfence 
not merely relling in the mind, but (hewn by overt aCls 
done to carry it into execution : and here the information 
dated, that in further purfuance of the confpiracy the de¬ 
fendants caufed the falfe vouchers to be fent to the com- 
pilfioners for victualling the navy,and did deliver the fame 

to 
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to theni) 3cc. and did utter and publiQi the fame as true: all 
which were proved to have happened in the county of 
Middlefex* For the letter conveying the bill of exchange^ 
which had been put into the pafl; at Lernuiek by one of 
the confpirators to be delivered in Middlefex^ and which 
was accordingly there delivered, was an a£l done there 
in furtherance of the confpiracy, for which both the 
confpirators were anfwerable as much as if h had been 
delivered tliere by their own hands; and fo the of 
receiving the money upon it afterwards at Sonurfet Houfe 
by the holder is alfo imputable to thofe by whofe procu* 
ranee it was thus done* 

The Court then faid they would take the objeflion into 
confideration; and remanded the defendant, to be brought 
up again on this day *, when 

Grose J., in pa 01 ng fentenqe, delivered the opinion of 
the Court upon the objection. As to the objeftion 
which has been fuggefted by the defendant's counfel (and 
of which he would have had the full benefit allowed 
him, if it were available in law, although the time for a 
new trial be long lince elapfed); we are of opinion, that 
it is not fufiicient to prevent our giving the judgment of 
the Court. It is objefled that the mifdcmeanor charged 
on this indidlment was committed on the high feas, and 
as that offence is, by virtue of the ftat. 39 G. 3., now 
made triable under the King’s commiffion, to be granted 
by virtue of the ftat. 28^. 8. e. 15., that it cannot pro¬ 
perly be tried within the body of any county in England, 
As to which, it may be in the firft place obferved, that 
that ftatute makes no difference in this cafe j it does not 
take away any jurifdidion as to the trial of any offences 

6 which 
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which might have before been tried in the courts of com- 

• 

mon law, becaufe a place and forum of trial is afligned 
for oiFences committed at fea, which did not, as to them, 
cxill before. If it were neceflary on this occafioii to con- 
fider how far every count in this information has been 
edabliflied by the evidence adduced, fo as to bring every 
one of them within the jurifdi£fion of this Court, it 
would be to be reconciled that confpiracy is a matter of 
inference, deduced from certain criminal ails of the 
parties accufed, done in purfuance of an apparent crimi¬ 
nal purpofe in common between them, and which hardly 
ever are confined to one place; and that from analogy, 
there feems no reafon why the crime of confpiracy, 
amounting only to a mifdemeanor, may not be tried 
wherever one diflinil overt ail of confpiracy is in fait 
committed, as well as the crime of high treafon in com- 
palfing and imagining tlu king’s death, or in confpiring 
to levy war. In the Ki/?g v. Bowes and others (o) the trial 
proceeded upon this principle ; where no proof of ailual 
confpiracy embracing all the feveral confpirators was at¬ 
tempted to be given in Middlefext where the trial tookplace, 
and where the individual ailings of fome of the confpirators 
were wholly confined to other counties than Middlefex : 
but ftill the confpiracy as againft all having been proved 
from the community of criminal purpofe, and by their 
joint co-operation in forwarding the obje^ls of it, in dif¬ 
ferent places and counties, the locality required for the 
purpofe of trial was holden to be fatisfied by overt a£ls done 
by fome of them in profecution of the confpiracy in the 
county where the trial was had. But upon this occafioii 
it is not neceflary to go at large into this point; for the 
eleventh and other counts in this information charge that 

The defendants received fentenec in ibis Court in Trinity term 1787. 
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th^ defendants fraudulently fent and delivered to the 
commifTioners fur vi£tualling the navy a falfe and fraudu¬ 
lent bill of exchange, and a falfe and fraudulent account, 
with falfe and fraudulent certificates, and publifhed the 
fame as jud and true vouchers that ScoU had bought the 
quantities of providons therein mentioned, and at the 
prices therein fpecified ; whereas in fa£b he had not 
bought fuch quantities of providons, nor any providons 
at thofe prices; in order thereby to cheat and defraud the 
King, in purfuance of a confpiracy between them to 
charge the King with more money than was due for any 
providons bought or procured by the defendant Scott, 
That the delivery of fuch falfe vouchers, with fuch fraudu¬ 
lent intent, in purfuance of a confpiracy for that purpofe, 
is an offence in the place where the vouchers were de¬ 
livered, is a matter which cannot he doubted; though the 
'confpiracy may have been in another place. And in the 
prefent cafe, the delivering the vouchers, and the prefent- 
itig the bill of exchange to the commiflioners of the viftual- 
ling-offxce in Middle/eXf were the a£ls of both the defend¬ 
ants, done in the county of Middlefex : I fay it was their 
adls, done by them kthf for the perfons who innocently 
delivered the vouchers were mere inflruments in their 
hands for that purpofe; the crime of prefenting thefe 
vouchers was excludvely their own, as the crime of ad- 
mlnlftcring poifon through the medium of a perfon ig¬ 
norant of, its quality would be the crime of the peifon 
procuring it to be adminiftcred. 

The fentence then paffed on the defendant was, that 
he fliould pay a fine of 300/., and find fureties for his 
good behaviour, &c. and be imprifoned in the King^s 
Bench prifon eighteen months, and ftand once during tha; 
♦kne iji the pillowy. 5 
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Johnson againft Toulmin. 

Rule called on the defendant to (hew caufe why the 
plaintiff Ihould not be at liberty to alter the telle of 
the writ of inquiry of damages iffued and executed in this 
caufe, by telling the fame the lalt day of Eajler term. This 
was obtained upon an affidavit dating that notice of exe¬ 
cuting the writ had been regularly given for the 2id of 
Jiprily which writ was properly teded the 12th of Febra» 
ary preceding; that the execution of it was fafpended by 
a propofed reference, which afterwards went off; upon 
which a frelh notice was given for the 25th of this pre- 
fent June, That the writ of inquiry remained in the fe- 
condary’s office until the time when it was executed, 
previous to which the return therein was altered and the 
writ re-fealed, but the tede thereof was by midake omit¬ 
ted to be altered. 

Comyn (hewed caufe, and cited /?. v. 7 uchin (a), where 
it was ruled upon long debate that the tede of the didrin- 
gas was not amendable at common law, and being a cri¬ 
minal cafe was not holpen by the datutes of amendments. 

And even in civil cafes thofe datutes will not help with¬ 
out the aid of fomething to amend by. Now here is no¬ 
thing to amend by : it is no midake of the officer of the 
court, but of the attorney. He alfo cited Parfons v. 

Lhyd{b)t where, a term intervening between the tede and 
return of a capias, it was holden void, and the party 
taken on it entitled to his adlion of falfe impiifonment. 

a LJ.Jtjym. icSi. (i) a DW, 
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jVtgleyf in fupport of the rule, faid that there was fomc- 
thing to amend by, namely, the award of the writ of in¬ 
quiry upon the roll, which was then in court, the date of 
which was right j and cited Wolliy v. Mofely (c), Ham» 
mond V. Purfell [d), and Couden v. Coulter (^)» 


Lord Ellenborough C. J. Where the amendment 
required is according to the truth, and there is fomethiog 
to amend by, there is an end of the queftion. 

N 

Per Curiam^ Rule abfolute. 

(a) Qro. £//»• 7C0. (^) Carth, 70. {c) Ref. temf.Hardw, 314. 


^edntjdajy -pijg aminft Hill Darley. 

June a^th. o *' 


After verdift of 
guilty upon an 
indidlmcnc on 
the flat. 9 Ann. 
c. 14* for an af- 
faiilt on account 
of money won at 
gaming, the re¬ 
turn to the writ 
of eer* ior iri 
which had been 
KTu'datth in- 
flance of the de- 
fei'dant was a- 
m.nded by in¬ 
fer-ing in the re¬ 
turn of the cap¬ 
tion the true 
time when, aud 
the n-imi"*- ctf the 
joltices before 
whom, the quar¬ 
ter felTion- at 
which the in- 
didbnent was 
found was holden, 
and the nanea 


^Y^HIS was an indictment removed into this court by 
certiorari for an aflault and battery, which was tried 
before Heath J. at the lall alRzes in Si/^x; the two firft 
counts of which were framed upon the ftat. 9 Ann. c. 14.; 
the fird dating that the profecutor S. Embden on the loth 
of Augujly 42 Geo. 3. at Brighton^ See. did, by playing at 
dice, win of the defendant 50/., and that S. E. having 
fo won the faid fum by playing at dice as aforefaid, the 
defendant afterwards on the nth of Augujl in the fame 
year, with force and arms at B. aforefaid, &c. did ajjauli 
and beat the faid S. E. upon account of the faid money fo 
•won by ^he faid S. E. playing at dice as aforefaid, con¬ 
trary to the form of the datute. The fecond count only 
varied from the Bfd in dating that the money was won 
by betting at a game of dice. There was a third count 


of the jurers by whom it was found. And the entry toil and record of Nid Prius were alfo 
ameiidcd, as to the caption ot tlie iiidi^liiient, ^hut aot as to the names of the grand jurors,) by 
makint; the fame agree with the cipri m fo amended If the jury find that the alfault was an 
tieceunt cf momy won at the cale is within the datute 9 Ann c. 14-, though the aflault 

were committed at a ftibrequent time and place, ani after abufive language between the parties in 
icfpcft of (uch money won, 

for 
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for a common aiTaultt Flea not guilty. After a general 
verdi£l of guilty j 

Gttrneyt for the profecutor, moved in the laft term upon 
an affidavit of the clerk of the peace for the county of 
SuJfeXi Hating that the indi£lment, which appeared by the 
caption returned to have been found at the Midfummtr 
general quarter feffions of the peace, was not found then, 
but at the Michaelmas feffions following, for a rule calling 
upon the defendant to fliew caufe, why upon reading the 
affidavit of W, E. and a parchment writing thereto an* 
nexed, and the minutes of the Court before which the 
indifiment in this profecution was found, now produced 
and ffiewn to this Court (<i), the return to the writ of cer¬ 
tiorari iffiied by this Court at the indance of the defend¬ 
ant ihould not be an\ended by inferring in the return of 
the caption the time when the general quarter feffions of 
the peace at which the faid indi£fment was found was 
holden, and the names of the jufkices by whom the faid 
feffion was holden, and the names of the jurors by whom 
the fame was found, according to the truth of the fa£f. 
And why the entry<roll in the treafury and alfo the record 
of Nili Frius Ihould not be amended as to the caption 
of the indictment, by making the fame agree with the 
caption wdien fo amended. This rule was framed upon 
the precedent in Rex v. Aihinfon (^), which was obtained 

from 

(a) The cleric of the peace attended with hla boolc of minutes in court, 
for the purpofe of its being inipefled. 

(A) TAe King v. Cbrifiopber Atkinfon, E. 3. «» Up^n reading the 

atiidaviu of J. W. and P., and alfo on reading the comtniflion of oyer 
and terminer for the county of MiddleftXt and the minutea of the court be> 
fore which the indiftment in this caule was found, now produced and Ihewii 
to ibia Court, it it ordered that H'edr.cjday next be given to the defeAdaiu to 

Ihew 
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agmtnji 

Dariet. 


frond the Crown-ofEce. And on a fubfequent dajr of thd 
term, Erjkine for the defendant admitting that he could not 
oppofe the amendment prayed, the rule was made abfolute; 

On a former day in this term, the defendant being 
brought up for judgment, tne report of the evidence was 
read, whereby it appeared, from the profecutor’s evidence, 
that on the loth oiAugu^ laft, at Brighton^ he met the de- 
fjendant at the New Ship Inn, when the defendant propofed 
to him to play at a game with dice called under feven and 
over feven and if the dice fell at feven, the houfe took the 


Ihew caufe why the return to the writ of certiorari, iOiied by thia Court at 
the inftance of the defendant, Aould not be amended, by inferting therein the 
commillion of oyer and terminer by virtue of which, and alfo the names of 
the juftices by whom, the above mentioned court waa holden at the time 
when the fiid indidlment was found, according to the truth of the fa£t ap¬ 
pearing by the faid commillion and the minutes above mentioned, now pro¬ 
duced to this Court as aforefaid t and alfo why the caption of the fiid indidl- 
ment Ihould not be thereby amended, and made agreeable to the faid return 
when fo amended as aforefald. And alfo that the defendant fliall, upon the 
lame day, Aew caufe why the aforefaid caption fltould not be likewife amend¬ 
ed, by inferting therein the names of the jurors by whom fuch indidlment 
was found, as Dated in tbe return already made to the faid certiorari ; upon 
notice of this rule to be given to the faid defendant, and alfo to the clerk of 
the juftices named in the faid commiDSon of oyer and terminer, or his deputy, 
in the mean time.’* This rule was afterwards made abfolute, on the motion 
of the Attorney-General. 

Trim. z^Geo. 3. *' It is ordered that the entry roll in the Treafury, anJ 

alfo the record of Nil! Prlus in this caufe, be amended, as to tbe caption of 
the indidiment, by making the fame agree with tbe amended caption lately 
returned into this Ceurt by the clerk of tbe peace of the county of Middhftx, 
and'filed in this Court; by virtue of a rule of this Court made in tbe* laft 
term.” - 

In a fubfeqrnt cafe, of T'Ar King v. xlyUttf H. ay Get. 3., Mr. JuDice 
Butter faid, that the amendment of the rottj by inferring the namet of the 
Crafi'i Jurtrif was unnecefl'ary, tbe practice of the Crown-oDice warranting the 
•minioa of thdr names And in the prefent cafe, of A. v. Darleyt the roll 
and record of Nifi Prius were not amended by inferting the names of the 
Grand Jurors; this being coaiidered as unRccclTary. 

profit. 
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profit. At the end of the play the profecutor, who had loft 
at firft, got up a winner of 50/. ; when the defendant faid, 
that if the profecutor would meet him at another day he 
mentioned, he would pay him, and defired him to call at 
the Old Ship Inn where tlie defendant lived. The next 
day the profecutor met the defendant at the defendant’s 
lodgings, in company with fome others, when the defend¬ 
ant propofed that he (hould put down 100/., and the 
profecutor 50/., and that they (liould play for it at 5/. a 
throw. This being declined, and the profecutor repeating 
his demand of the 50/. owing to him, the defendant told 
him that if he would not play he was a great rafcal. The 
profecutor anfwered, that he was no more a fcoundrel 
than the defendant; that he had heard of his having cut 
the dice, and therefore had no reafon to complain of un. 
fairnefs, and after infifting again on receiving his 50/., 
told the defendant that if he looked in the glafs he would 
fee a rafcal. The profecutor then endeavoured to go out 
of the room, faying he Ihould purfue his own remedy, but 
the defendant faid he fliould not pafs till he tqld him 
what remedy he meant to purfue, and that if he would not 
tell, he (the defendant) would make him. The profecutor 
faid that was more than he dared to do. The defendant 
then ilruck the profecutor with his fills feveral times, and 
abufed him, and kicked him down flairs, frying that he 
was befet with {harpers and thieves. Another witnefs 
who was prefent, and interfered to prevent the violence, 
confirmed this account. 


1803. 


The Kinq 
agjunfi 

Darlct. 


# 


Erjkincj and Bejl Serjt., on the part of the defendant, 
objefled that the evidence did not warrant a verdi£l of 
guilty upon the fpecial counts framed on the flat. 9 Ann. 
c. 14., but only upon the third count for the common 
VoL. IV. N aflault: 
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agMnfi , 

DAkLSr. 




afTault: for it appeared that the alTault was not committed 
at the time of the play^ but the day afterwards» and that 
not on account of the money won at play^ but on account of 
the ahuftve language which paffed between the parties. 
And they cited the opinion of Bullerl. in Ren v. Randal 
and others {a) to that efTeft: and obferved in corrobora¬ 
tion of that opinion, that the great obje£i of the ftatute, 
which was a very fevere one, (including no lefs than the 
forfeiture of all the party's perfonal eftate, as well as im- 
prifonment for two years,) was to reprefs fuch violence 
upon the fpot and at the very time of the gambling, when 
it might reafonably be imagined that ruined men in the 
iirfl: paroxyfm of defpair would be tempted to vent their 
paflion in this manner. And the ftatute, being fo penal, 
was not to be applied to an indefinite period of time, 
and through collateral caufes, though deducible from the 
original lofs of money at play. And if it were not con¬ 
fined to the a£lual time and place of play, or before any 
other matter intervened, no other line of limitation could 
be drawn. 

Lord Ellenborougii C, J. fald, that the Court would 
refer to the learned Judge before \idiom the indi( 5 lment 
was tried, to know in what manner the cafe was -left to 
the jury j whether the aflault were in fa£l made on ac¬ 
count of the money won at play the day before, or on 
account of the ill language which had arifen afterwards 
upon the alemand of payn^ent being made. But he laid, 
that'he could not go the length of the opinion in the cafe 
cited, and confider the words of the a£t as confined to an 
stflault committed during the time of play j for It more 

(tf) 1 Eafi'x P, C. 423. 

frequently 
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frequently happened that difputes of that fort did not arife 
till after the play was over. ^ 

The Court afterwards referred to Mr. Juftice Heath to 
know in what manner the queftion had been left to the 
jury } when he returned for anfwer, that he had dire£led 
the jury to acquit the defendant on the hrll and fecond 
counts, if they were not clearly fatished that the defend¬ 
ant had aflaulted the profecutor on account of the money won 
at play by the profecutor of the defendant: and that he 
had diltinflly left it to them to decide whether the aflaulf 
were on thal account^ or on account of the abufivc language 
then ufedi and if they were of opinion that it was on 
the latter account, they (hould acquit the defendant on 
thofe counts. 

After this anfwer had been communicated from the 
bench, Erjkine moved in arreft of judgment, on the ground 
that, the vcrdi£t being general, therv^ would be incoufiftctit 
judgments on the feveral counts, one on the fpecial counts 
on the ftatute which preferibed a pofitive puniflimcnt, and 
the other on the count for the commun aflault which was 
diferetionary; and he referred to the opinion delivered 
h\ Rex V. Toung and others {a). This rule was however 
afterwards abandoned. And 


1803. 

The K-iNa 
agaiift 
Darlsy. 


Grose J. proceeded to pafs fentence upon the defend* 
ant purfuant to the dire£lions of the (latute. 

(a) 3 7 ’erm Rep. 103, Src. 
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i8d 

1803. 


Heward againjl Shipley, 

[I was not in court when this cafe was argued and 
determined, which was not till late at night on the 
laft day of the term j but I was furniftied with the 
papers and the (hort-^hand-wrIter*s notes of the 
judgment by fome of the counfel in the caufe, from 
which, with only a few necefTary and obvious cor¬ 
rections, and fome omilfions of collateral matter 
which did not bear upon the general queflionsi I 
have been enabled to draw up this Report.] 


was an aClion upon the bribery aCt, 2 Geo. 2. 
c.a*. for bribery 24. charging tlic defendant with having corruptlv 

at an elettion for -r o o ^ 0 r j 

membe's ti> ferve afked, taken and received from one 7 o/jn Robin/on, at 

in parljamsnt, it ^ 

is no objeaion Wejlmtnjter^ in the county of Middlefex^ a certain fum of 

nioney by way of gift and reward for giving his vote at 
toVrovi’fttS'b election of members of parliament for the city of 

a*^f!miiiar'ar Durham for Richard Wharton Efq. one of the candidates 


tion was pending 
againit the w!c- 
nefs himfeir tor 
bribery at the 
fame election, 
a’>d ’hat he 
cla-med to be 
the firtt dijavtr- 
er of tliB bribery 
of the defendant, 
and meant to 
avail hinifelf of 
it, if ncceffaiy, 
in cafe of the de> 
fondant's con- 
vIAion. 

■Where the evi¬ 
dence given by 
fuch a witnefs of 
the defendant’s 
bribery was hy 
means of the Je- 


on that occafion. The caufe was tried before Lord Ellen- 
borough C. J. and a fpecial jury at Wejlminjler at the fit¬ 
tings after laft Eajier term, when a verdiCf was found for 
the plaintiff for one penalty of 500/. Two other cafes of 
the fame defeription, one of Smith v. Catch^dcy the other 
of Hewardx. Grainger, in which the fame queftions arofe, 
were tried before Lawrence J. at the fame fittings} and 
as^far as they embraced the fam&general queftions 1 have 
blended the conficieration of them together. 

Rules were obtained on a former day, calling on the 
plaintiffs to (hew caufe why the feveral verdiCls (hould not 
be fet afide, and new trials had, on two grounds; xft> 


fendant’s anpj.on of it to the witnefs j held that the truth of the faft fo confefled as well as 
•f the confefllon of fu^h taCl, was mateiial for the coalideration of the jury, 

(which 
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(which applied to the cafe of Heward v. Shipley that^Sir 
H. V. ^Tempeji having a fimilar a£Iion for bribery depend¬ 
ing againft himfelfi and claiming to be the firft difeoverer 
to the plaintiff in this a£Iion» whereby if fubflantiated 
he might prote£l himielf againft the action in which he 
was defendant, was therefore not a competent witnefs to 
prove the bribery, which he did at the trial by proving the 
confeflion of the defendant that he had been bribed. 
2dly, That the verdi^ was againfb the weight of evi¬ 
dence. 


1805. 


Heward 

ttgmnjt 

SHiri.tY. 


Erjkine, Garrow, Holroyd, and Ftrguffon^ now fiiewed 
caufe againlt the rule; and 

Dallas^ Gibbsf TFood^ and Hullo^f were heard in fup- 
]fort of it. 

Lord Ellenborough C. J* AfTuming for the fake of 
the argument (a faff of which his Lordfhip intimated 
ftrong doubts) that Sir Henry Vane Tempejl was the di/co- 
vereri and it has been truly obferved, that whether he 
were the difeoverer or not, his teftimony being given un¬ 
der the idea that he was fo^ and entitled to the benefit of 
that chara6Ier, he is as much difqualxfied in point of in- 
terefl, if difqualiHed at all, as if he were a£Vually fuch; 
affuming him therefore to be a difeoverer, the queftion is. 
Whether he be dlfqualified on that ground ? I fhould 
have little di^culty, if this were a cafe at common law, in 
faying, that a perfon obtaining a verdi£t by his own evi¬ 
dence, which will enure tt> his own benefit, not merely up¬ 
on a probable'and contingent expetfation that fuch will be 
theeffe£l;of his tedlmony, but where it is the immediate and 
natural efFe£l of it, is a perfon at common law interefled 
in the event, and therefore difqualified in the matter re- 
fpe^ing which fuch tcflioiony is given. The cafe of 

Bent 
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Bents* Baker {a) is an authority in point to difqualify a 
man from giving evidence who is interefted in the fubjeft 
matter of the fuit, and where the verdiifl may be made 
evidence for him. But the queflion here is, whether un¬ 
der the particular proviHons and policy of the bribery aft 
he be or be not a competent witnefs. Now looking no 
further than the cafe of BuPt v. Railing {b) which lies be¬ 
fore me, it is tberc decided by judges of the highefl: learn¬ 
ing and talents. Lord C. J. Ryder{c)f and the Judges Deni- 
Jon, Fojler, and Wilmot, who had confidered the fubjeft 
with the greateft attention, that a perfon (landing in that 
fituation is a conipetent witnefs. The cafe of Phillips v. 
Fowler before Lord C. J. Fyre, there cited, goes to eRa- 
blifli the fame point. It is indeed extraordinary that the 
objeftion that fuch a witnefs was a particeps criminis 
fhould have occafioned any doubt, after the determination 
in the cafe of ^he King v. Rockwood {d) by Lord Holtp and 
Other cafes of the like nature. There are many cafes 
where, though the tendency of a man’s evidence be to 
promote his own advantage, or to give him a certain re¬ 
ward, yet he is a competent witnefs. It is argued how¬ 
ever, that there is a didinftion between civil and criminal 
cafes in this refpeft, which has been much prelTed at the 
bar. But whatever weight there may be in this diftinc- 
tion, and though this be in the (hape of a civil aftion, it 
may be alked whether, fince it is'brought to recover a 
penalty»of 500/., and where a conviftion is followed by 

(a) 3 *Term Rtp. 27. and vide Bell v. HarweeJ, ib, 308. and Smitb v. 
Tragtr, 7 Bef. fib. 

Seyer, 189. 

(c) Lord C. J. Ryder waa dead when the jodgmeot was delivered; but 
JVfr. Jullice Unw/cw in deliverig the opinion of the Court Oated that tfa# 
Ld. C. J. had concurred in opinioa with the reft of the Court.' 

( d ) 4 &. 7 r. 684—6. 


8 


certain 
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certain incapacities (a)j it be not fo much of a criminal na¬ 
ture as to bring it within the principle of The King v. Tea/^ 
dale {b). I do not however reft on this ground, but on 
the ftatute. And 1 confider this as falling within another 
clafs of cafes, where a man is made a witnefs by legiflative 
declaration. By f. 8. of the bribery a£l: it is ena£fed, that 
any offender againft the a£f difcovering within a certain 
time any other offender within the a£l:, fo that the perfon 
fo difcovered be thereupon convicted, the dlfcoverer, not 
having been before that time himfelf convicted of the 
offence, fhail be indemnified and difcharged from all pe¬ 
nalties and difabiruies incurred under the a£t; that is, he 
fhall have the benefit of uGng the verdi£): againft the 
other offender for his own indemnity. Now it is not 
probable that the Lcgiflature would have made that pro- 
vifion with regard to a dlfcoverer, unlefs they had intend¬ 
ed he fhould be a witnefs : for if he were nor, fucb a pro- 
vlfion would be almoft nugatory and ufelefs: it would be 
holding out an inducement for parties to make a difeovery, 
and when made, they would be precluded the benefit of it. 
I think therefore that the ftatute has given a parliament¬ 
ary capacitation to the witnefs through whom the {a£l; is 
difcovered, and who might oiherwife at common law have 
been incapacitated. His Lordfhip alfo alluded to the cafe 
of the party robbed admitted as a witnefs in an a£fion 
againft the hundred, upon the ftatute of Winton (c), and 
other cafes of the fame kind which had bebn mentioned 
in the argument. Suppofing then Sir If. V, Tempejl to be 
a competent witnefs, which was the firft thing to be deter¬ 
mined, the remaining queftion is. Whether the evidence 
as left to the' jury did not fo far preponderate againft the 

(a) Vide 2 Geot s> c. 7. /. e. voting for members of parliament, or 
holding any corporate ofFce. 

{b) I Efj^n, N, JP. Caf. (r) 13 Ed, !• Jl, z, e, x, z. 
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1803, plaintifTi that it is fit it (hould go to the coniideration of a 

fecond -jury. Here his Lordihip took a review of the 

• • • • _ 
evidence^ which turned upon the queftion of collufiont 

* and concluded that the caufe ought to go to the confidera- 
tion of another jury; faying, that it was not enough that 
the witnefs depofed truly as to the fa£l; of a confeiTion of 
bribery made by the defendant, but they (hould be fatif- 
fied of the truth pf the fa£l itfelf of fuch bribery. 

Lawrence J. (a). As to the admliliblity of Sir H» V, 
Tempeji as a witnefs, from the conftru£lion which ought 
to be put upon the (latute» 1 think he was a competent 
witnefs in this cafe. An aAion of this fort {b) was 
brought before me when I was upon the laft Oxford cir¬ 
cuit, againfl: a man who, in the Areets of Leominfter^ fo- 
Hcited a bribe for his vote of Mr. Kinnard, and another 
gentleman who was a candidate with him. Mr. Kinnard 
was called as a witnefs, and it appeared from his evi- 
den«e that an a£tion was brought again A him for bribery, 
and was at iiTue. He appeared, therefore, to have fo 
dite£l an intereA in that caufe, that I conceived he was 
not an admlAible witnefs, and I rejected lum. At that 
time 1 was not aware of the deciAons made on the Aatute. 
And, if 1 remember right, the diAin^ion then taken was 
this: that though a man were liable to fuch an adlion, 
yet, where no action was then brought, he was not dif- 
qualiAed from being a witnefs; bedaufe, although he 
were in a Ctuation amenable to fuch an action, yet, 
a's it was uncertain whether that ad^ion might be brought 
or not, it was not that fort of intereA which difqualified 
liim, but that where an action was pending he had fo 
direct an intereA in it that he could not be examined as a 
witnefs. On a motion for a new trial, that point was not 

(<i) Mr. Juftice Groje waa not in court at thia tiloe* 

(&) Edward* Vt Evanif 3 Eajit 451. 

decldedj 
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decided, but it went ofF on another ground, and there¬ 
fore the Court did not think it necefiarjr. to decide the 
point. Then as to the cafes that have been cited, and 
which have been under the conlideration of the Court at 
different-periods} in the cafe of Bujb v. Railing (a), the 
Court held that the ftatute made fuch a. perfon a witnefs 
notwithffanding his intereft. And that cafe feems to be 
agreeable to the other which was cited. Mead v. Rohid^ 
fon\b)t of which I have a manufeript note ; according to 
which Mr. J.conceived that the • objection went 
merely to his credit, and not to his competency. The 
other Judges put it on the ground that the two years had 
expired. Thefc cafes, I think, have decided that a per¬ 
fon who is a difeoverer is a competent witnefs; and there¬ 
fore Sir H. V, Tempejl was properly admitted ; fuppofiug, 
in this cafe, that which may be matter of confideration, 
that he was a difeoverer. The next queftion will be. 
Whether it be proper to fend this cafe to the confideration 
of another jury ? When firft this matter was moved, I 
doubted whether I gave corre£l dire£iions to the jury. 
As the defendant thought proper to confefs that he was 
bribed, it was not made any queftion to the jury whe¬ 
ther he fpoke what was true ; I thinking it would do no 
mifehief to any other perfon j and that if the defend¬ 
ant chofe deliberate to make a confeflion, which con- 
feffion was fairly given in evidence, whether it were 
corrcdly true or not, at lead that he would have no 
xeafori to complain, and that no others could complain. 
But on further confideration of the effe£^ of fuch con- 
fcffion on the rights of others, although the defendant 
himfelf, againft whom a verdifi: was given, could have no 
light to complain of it, I do not think that that was the 

.(«) StyiTt tyUUst 
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correfi way of viewing the cafe; becaufe great difficulties 
may be thrown in the way of perfons who he plain¬ 
tiffs againff Sir H. V, Ttmpejl to get rid of the fraud, if it 
be fuch; and if the Court have reafon to think this is a 
contrivance of Sir ff. V, Tempe/i for the purpofe of bringf 
ing forward that which is no bribe in order to protefk 
himfelf, the Court ought to remit it to another jury, that 
it may be feen whether or no this man has ftated what is 
true, or whether it is not all mifreprefentation and con¬ 
trivance to anfwer the purpofe of indemnity and protec¬ 
tion againff adions that may be brought againft the 
witnefs. He then alluded to the circumftances of the 
cafe, and the parties to the a£iion, which raifed a fufpi- 
cion of colluffon, and required the conilderation of ano- 
perjury, 


Le Blanc Jr J think there ought to be a new trial in 
this cafe. And it cannot be neceffary, afterthedetermina^ 
tions chat have been cited at the bar, to fay much with 
refpe£t to the admiflTibility of a witnefs in the fftuation of 
a difeoverer. Whatever may be the fituation of a perfou 
having fuch an intereff, independent of the ilatute, yet 
1 think, from the necelTary conftrudfion of the ilatute, 
it is clearly to be inferred that it meant to make the party 
a competent witnefs, who ihould (nake the difeovery. 
It is clear, from the claufes of that a£l, that the obje£l 
of the legiflature was to bring to Ught thofe tranfa£lions 
th^t pai^d only in fecret between the perfon giving and 
the perfon receiving the bribe. And the (latitte holds 
out an encourageftient to perfons receiving the bribe to> 
convi^ thofe who gave it. Now that can only be done 
by the perfons who received it. And therefore, from 
the whole taken together, it appears clearly from the a£l, 
while it held out this Indemnity to the perfon making 

» Ae 
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the difcoveiy* it had in contemplation that fuch a perfon 
fliould be admitted as a competent .vitnefs to prove the 
fa£ 3 : at the trial. That foch has been the opinion of the 
Judges on that point, feems, I think, to have been taken 
for granted, though not laid down in pofitive terms. 
And, in addition to that, notwithftanding the number of 
cafes that have been tried on fuch evidence, no obje£tion 
of this fort has been taken to the teftimony of fuch per* 
fons. With refpe^ to Sir H, V, Temp^^ looking at the 
cafe in another point of view, it prefents great doubts 
whether, if the verdifl (hould Hand, it could operate as 
an indemnity againft any aflion brought againft him. 
It feems to be clear it ought to go before another jury 
for their revifion. The circumftances of the cafe are 
pregnant with contrivance, &c. But as the charge in 
this cafe is of extenhve confequence relating to the ad* 
miniftration of the juftice of the country, the public are 
more interefted than the parties litigating; and there* 
fore it is material, left fuch a contrivance fiiould pre* 
vail in a court of juftice, that this matter (hould undergo 
the fulleft confideration that can be given to it. I do not 
confider it as a cafe between one Hevoard^ who appears 
as a plaintiff, and one who confeffed himfelf guilty 
of the offence i but as a cafe where neither of tbofe two 
parties has an intereft; and where there are other aftors, 
who have a more extenfive intereft and concern than 
thefe two parties: and it- is neceffary, therefore, con- 
fidering the confequenccs of this action, that this cafe 
fhonld be lifted and fully conCdered. 


Rules abfolute. 
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A cognovit con¬ 
taining aajr mat¬ 
ter of agreemntf 
as to take the 
‘ debt by infial' 
me/itSf ought 'o 
have an agree, 
ment ftsMo; 
anS if"* T e 
nor, proceedings 
may be ftt afide 
for irregularity. 


Reardon agamfl Swaby («)» 


^ N a motion to fet afide proceedings for inregulafiffy 
one of the irregularities ftated waS) that the cognovit 
on which judgment had been figned and execution i^ued> 
not Jlamped: which was contended on the other fide 
not to be an irregularity* But 


T/je Court thought otherwife, and made the rule abfo^ 
lute; it appearing that the cognovit contained an agrees 
ment to take the debt by injlalmentsy which therefore ought 
to have been (lamped, upon the authority of Ames v. 
Hill (J): though a mere cognovit without any matter of 
agreement did not require a (lamp. 


(«) Ex relcuonc Grwitf in Buftw tiiiaixA| at a tiPM whta t wa» 
not in court. 

{b) z Jt’jJ. & Full. i(«» 
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ARGUED ANO DETERMINED 

IN THE 

Court of KING’S BENCH, 


IN 

Michaelmas Term, 

In the Forty-fourth Year of'the Reign of George III. 


Grant against Fagan. 

J EKYLL moved to enlarge the time for the bail to render 
their principal, upon an affidavit that the principal, who 
was in Franccy and about to return to this country, liad been 
detained as a prisoner of war under the late edict of the French 
government, under which, contrary to the former usage of na¬ 
tions, they had arrested all British subjects wlio happened to be 
in France at the breaking out of hostilities between the two 
countries. And he compared this to the cases where the bail of 
defendants, sent out of the kingdom under the alien act («) 
had been relieved; as also were the principals, after their 
arrest and giving bail, had become peers (6), or members of 

(a) 33 Geo. 3 . c. 4 . Vide Memck v. yaucher, 6 Term Rep. 60 ., anil Coles v. 
De UaijtKy ih. 52 . So in the case of tnuispoilation of the principal. Wood y. 
Mitchell^ ib. 247 '. 

(b) Trinder v. Shirley, Dougl, 45 . 

VoL. IV. L 


.1803. 


Jilimlny, 

Ntn\ 7 ’th. 

The time for 
bail to render 
liieir principal 
will not be en¬ 
larged because 
of the unwar¬ 
rantable arrest 
and detention 
oftlie()rincipal 
by a foreign 
enemy. 
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1803. the House of Commons (a) ; in which, and similar cases, the 
GraiT were considered to be under no imputation of laches; it 

becomings out of their power, without any fault of theirs, to 
Fagan, comply with their undertaking to render the principals. 

Lord Ellenborough C. J. In all those cases the render 
becomes impossible by the act or law of our own State, which 
excuses the performance of the condition; but there is no case 
where this indemnity has been induced by the act of a foreign 
power. And as to the incapacity of the bail to render their 
principal, arising without any default of their own, the same 
excuse might as truly be made in the case of the sickness of the 
principal, so as to make him incapable of removal without en¬ 
dangering his life, where, nevertheless, the bail are answera¬ 
ble (b). 

Per Curiamf Rule refused. 

(a) Langridge v. Flood, II. 26 G. 3 1 Tidd, 152. 

(b) Wynn ▼. Petty, ante, 102. 


Monday, 

JVop. 7th. 

A contract en> 
tered into by a 
practising at> 
tomey to re¬ 
linquish his bu¬ 
siness and re¬ 
commend his 
clients to two 
other attomies 
for a valuable 
- consideration, 
and that he 
would not him¬ 
self practise in 
such business 
within certain 
limits, and 
would permit 
them to make 
use of his name 
in their firmfor 
a certain time, 
but without his 
interference, 
dic.washolden 
to be valid in- 
ilaw. 

^ ♦[ 191 ] 


Bunn, Executor of Bunn, against Guy. 

U PON a question arising in the Court of Chancery, con¬ 
cerning the marshalling of assets, the following case was 
sent by the Lord Chancellor for the opinion of this Court, as 
to the validity of the securities after mentioned. 

* Mr. C. Carpenter having, before the 6th of December 1797, 
been admitted and practising as an attorney and solicitor of 
the courts in London^ agreed with Mr. J. Bunn (since de¬ 
ceased) and Mr. J. Guy., who had also been previously ad¬ 
mitted and were then practising as such attornies and solicitors, 
in consideration of the sums of money and annuity, &c. after 
mentioned, to relinquish and make over his practice and 
business to them upon the conditions specified in the agree¬ 
ment hereinafter set foriii. Accordingly, on the 6th of Z)e- 
cember 1797, by articles of agreement duly stamped, sealed, 
and executed by C. Carpenter on the one part, and J. Bunn 
and J, Guy of the other part, C. Carpenter, in consideration of 
the several sums of money and annuity herein-after mentioned 

to 



191 


IN THE Forty-fourth Year op GEORGE III. 

4 

to be paid and secured to hiiU) agreed that he would, on the 25th 
of the sameDecemher^ relinquish and make over unto J.Bunnand 
J. Guy all benefit and advantage of his business as an attorney, 
solicitor, and conveyancer, so far as respected his practice in 
the profession of the law within I^ontlon and 150 miles from 
thence, and all his business as agent for any attorney, &c. That 
he {Carpenter) would not, after the said 25th of December, 
practise as an attorney, solicitor, or conveyancer, or as agent 
for any attorney, within the limits aforesaid, and that he would 
endeavour, by every means in his power, to influence and in¬ 
duce as many of his clients as he could (whose business he 
thereby agreed to give up and relinquish) to become the 
clients of Bunn and Guy. That he would, by personal appli¬ 
cation, writing circular letters, or otherwise, introduce or en¬ 
deavour to introduce Bunn and Guy to the notice and fay our 
of all such his clients; and also would permit them to practise 
as attornies, &c. under the stile and firm of (^irpentcr, Bunn, and 
Guy, for one year, and afterwards for one year more (but no 
longer), if Bunn and Guy should so long require to use his 
{Carpenter's) name in such firm; that he (C«rjt;c«/cr) would not 
claim any share in the profit to arise by such business, (except 
certain business mentioned for the proprietors of Drury-lane 
theatre, during the use of his {Carpenter's) name, he being 
indemnified against all losses and risks to arise therefrom; and 
that Bunn and Guy should carry on such business totally inde¬ 
pendent of him {Carpenter) in as full, ample, and beneficial a 
manner to all intents and purposes (except as aforesaid) as if 
the name of Carpenter were not made use of in such business. 
And in consideration of the premises Bunn and jointly and 
severally agreed with Carpenter for the payment to him, on the 
said 25th of December, of 1000/., and for eflectually securing to 
him the further sum of 1000/. on the 24th of June 1800, with 
interest, &c.; and-also that they would secure unto Carpenter, 
his executors, &c. an annuity of 600/. for seven.years to com¬ 
mence from the said 25th of December 1797; and tliat Bunn 
and Guy, so long as they should use Carpenters name in the 
firm, would indemnify him from all losses and risks that might 
be inciiiTed in the course of their practice; that they would 
not do any act whereby Carpenter should become personally 
liable for such losses or risks, and particularly would not draw, 
accept, indorse, or negociate, any bill or note, or become bailor 
surety for any person; and that if, contrary to such agreement, 

L 2 they 
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they should become or undertake to become bail, the ge¬ 
neral partnership property of Bunn and Gu^ should be con¬ 
sidered as primarily liable to make good to Carpenter all 
losses incurred by reason thereof; and all the other property 
of Bunn and Gu^ should be secondarily liable to make good 
the same. And it was also agreed, that if Bunn and Guy 
should make default for 31 days in payment of the said 1000/. 
on the 24th of June 1800, or the interest thereof, or the said 
annuity of 600/. on the days and in the manner therein men¬ 
tioned, it should be lawful for Carpenter, by giving one 
month’s notice, again to resume the business therein agreed 
to be relinquished, and to conduct the same for his own 
benefit, exclusive of Bunn and Guy, as if the said agreement 
had not been made. In pursuance of the said articles Bunn 
and Guy, together with two sureties, by bond, dated 6th 
December 1797, became jointly and severally bound to Car¬ 
penter in the penal sum of 10,400/. conditioned to be void on 
performance, drc. of the said articles. And the same parties, 
by another bond, dated the 27th of December 1797, became 
jointly and severally bound to Carpenter in a like penal sum of 
10,400/., with a condition to be void on payment to Carpenter 
of lOOoZ on the 24th of June 1800, with interest half-yearly 
until paid, and also for the payment to Carpenter of the further 
sum of 4,200/., by half-yearly payments of 300/. each, being the 
half-yearly payment of the said annuity of 600/. irt the articles 
mentioned. A large part of the said money stipulated by the 
articles and bonds to be paid to Carpenter vemBmvng unpaid, the 
question referred by the Lord Chancellor to this Court was. 
Whether such contract or agreement were good in law, so that 
C. Carpenter could recover such money in an action against the 
said Bunn and Guy ? 

This case was argued in the last term, when 


H. Martin for the plaintiff, after stating the question to be, 
Whether this were a legal debt ? [because if it were, being 
among the specialty debts, it would acquire a priority in the 
[ 194 ] marshalling of assets] contended, that the contract it^lf was 
void for want of any or a legal consideration. Three things 
were to be performed by Carpenter ; 1. The sale and relinquish¬ 
ment to Bunn and Guy of his business as an attorney, &c. 2. 
The permission to Bunn and Guy to use his name in their busi¬ 
ness. 3. The recommendation of them to his clients. But the 

1 con- 
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contract being entire in its nature, if any of those stipulations 
be illegal or void, it avoids the whole. Ist, The agreement to 
assign a business of this nature is not a sufficient consideration 
to raise an assumpsit in law. It is not like an agreement to 
assign the trade or good-will, as it is called, of a shop; for that 
is an ideal value annexed to the place: but the good-will of an 
attorney’s business cannot be annexed to his chambers, but is 
persona], depending upon his character for integrity and skill 
in his proffission ; this, in its nature, is incapable of being trans¬ 
ferred, and therefore an agreement to transfer it for a valuable 
consideration is nudum pactum. [Lord Ellenborough C. J. 
A consideration of loss or inconvenience sustained by one party 
at the request of another is as good a consideration in law 
for a promise by such other as a consideration of profit or 
convenience to himself. Therefore I cannot think that you will 
succeed on the ground that this is nudum pactum.j Then, 
2dly, the permission by Carpenter to Bunn and Gz/y to use his 
name in their business of attornies and solicitors avoids the con¬ 
tract, as contrary to the principles of public policy. This rule 
has been long established in equity ; and, as was said by 
Ld. C. J. Wilmot in Collins v. Blantern (a), a contract “ to do 
that which is injurious to the community is void by the com¬ 
mon law.” There are many cases (h) in equity of marriage 
brocage bonds, which were determined to be void on the same 
principle; and these are now holden bad at law. Those cases 
have not merely turned on the ground that any real imposition 
or fraud had been practised on the party, but because the prac¬ 
tice itself was injurious to the public. [Lord Ellenborough C. J. 
It will hardly be disputed with you that if there be any thing 
contrary to the policy of the law in this contract, it will avoid 
it: but shew that that is the case here.] Great public incon¬ 
venience must arise from such contracts. A permission to 
another to use an attorney’s name in business is contrary to his 
duty as an officer of the Court. It is a personal trust reposed 
in him on the credit of his good character and ability, to se¬ 
cure which many regulations have been made. The rules of 
law in pleading, and the regulations of practice in a variety of 
instances, require the name of the party’s attorney to be set 
forth, and the necessary control of the Courts over their prac¬ 
titioners requires that it should be so: but this contract is cal- 
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(a) 2 fVilt. 350. 


(bj Vide 15 Vin. Abr. 254, See. 
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culated to evade that duty and responsibility. [Lord Ellen* 
borough C. J. Observe that this is only a permission to practise, 
under the. firm of Carpenter Bunn and Gut/: it is not an au¬ 
thority to Bunn and Gu^ to use Carpenter'^ name as an attorney 
in court. A party could not plead in the name of the 
Sdly, The agreement by Carpenter to recommend his clients to 
B. and G. is contrary to morality; and therefore the law will 
not raise an assumpsit on such a consideration. In Morris v. 
McCulloch (a\ Lord Henley C. held that a contract to give a 
premium for a man’s interest to procure another an office of 
trust or service under Government was a contract of turpitude, 
and void. Nothing turned there upon the distinction between 
an office and a bare trust. The same principle extends equally 
to avoid a pecuniary contract for recommending another to a 
situation of trust, especially one wherein the public have a 
deep concern. It is immoral and illegal in its very nature ; 
because it can only be performed by a fraud upon the person 
on whom such recommendation is to operate. The representation 
to be made in such a case must be a false one : or at least there 
is a temptation to represent falsely for the sake of the reward. 
That principle governed Blachford v. Preston (b), where a 
sale, by the owner, of the command of a ship employed in the 
East India Company’s service was deemed illegal, and no foun¬ 
dation for an action. It is true that such a sale was also in con¬ 
travention of the by-laws of the Company; but the Court de¬ 
cided on a broader, ground, that no action could arise out of a 
contract in fraud and prejudice of third persons. [Lord ElleV’ 
borough C. J. Must it not be understood that the recom¬ 
mendation was to be made upon the assumption that Bunn and 
Guy continued worthy of it ? and if they had not, would it not 
have absolved Carpenter from his undertaking to recommend 
them ?] Thtf stipulation is positive, without any such reserve, 
and the temptation to deceive is nearly as strong. 

Marryat contr&. l£the possibility of an abuse arising out of 
a contract were sufficient to avoid it at common law, it would not 
have been necessary, as it was thought to be, for the legislature 
to interfere by express prohibition in several instances; such as 
wager policies, stock bargains, &c. Itwould have beensufficient 
to have shewn that such contracts were from their nature open to 
those abuses against which the particular provisions were levelled. 
It is enough that there is no vice or impolicy in the particular 


(a) Ambl. 434. 


fb) 8 Term Rep. 89. 


contract 
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contract in question; no stipulation to defraud or prejudice 
any third person ; nothing in contravention of the comnfon or 
‘statute law; nothing which goes to infringe the rules of Courts; 
no assumptio falsi or suppressio veri bargained for. There 
is no ground on which to distinguish this from the common 
case of contracts for the sale of the good-will of a trade, 
which, in common experience, are enforced by actions at law 
at every Sittings. The very term good-mil imports that the 
purchaser is to have the recommendation of the seller to his 
customers. And in Crespigny v. Wiftenoom (a), a proctor’s 
resigning his situation and business in Doctors Commons in 
favour of another was expressly considered as a good consider¬ 
ation for the grant of an annuity. [^Lawrence. J. The point 
there immediately under the consideration of the Court was, 
whether such a contract were within the annuity act ? No 
question was made on the other ground.] The giving up of a 
roan’s trade is recognized as a legal consideration for a promise 
in Mitchdl v. Reynolds (h) ; as a contract in restraint of trade 
in a particular place, or for a certain time, has also been 
holden (c) binding if upon good consideration. And though 
trade in general may not be so important a concern as tlie duty 
of an attorney, yet the principle of all these cases is alike. It 
might have been different if there were a stipulation here for 
any undue or fraudulent representation or practice. But 
it does not appear that he was not to assist them. In some in¬ 
stances he was to participate in the profits. [Lord Ellen- 
borough C. J. It is stipulated in general that B. and G. were 
to carry on the business independent of Carpenter^] Upon the 
same ground the continuance of the name of Child in the bank¬ 
ing-house so called, may be said to be a fraud upon the public; 
no such person being in the firm. While Carpenter^s name 
was continued in the firm, and gave credit to it, the law would 
attach responsibility on him with respect to third persons deal¬ 
ing on the credit of it. He would be liable for palpable neg¬ 
lect or mismanagement in the business of those whom he held 
out to the world as his partners; as in the case of traders; and 
therefore the public could not be injured. All trades and busi¬ 
ness require, to a certain extent, a peculiar skill, to which those 

(a) 4 Term 790. (») 1 P. Wnu. 181. 191. 

(c) Vide Colmar t. ClarkOf 7 Mod. S90. and Davie t. Maeon, 5 Term Ref. 118. 
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who deal with the parties look ; and therefore the objection, if 
well founded, applies in principle to all cases of this sort. This 
is not a purchase of an ojjice ; for Bunn and Gujj were in pos¬ 
session of their official character before, and, consequently, 
must have submitted to the ordinary examination of other 
attornies, and been approved of by those appointed to judge of 
them, by st. 2 Geo. 2. c. 23. s. 2. The 10th section of the act 
even enables one attorney to prosecute any suit in the name of 
another with his consent in writing. The same objection may 
be extended to the case of partnerships among attornies ; where 
it is not unfrequent to stipulate with each other for the per¬ 
formance of certain parts of the business. The duty of a school¬ 
master is at least as much of a personal nature as that of an 
attorney; and yet an agreement by one schoolmaster to resign 
his situation in favour of another was reckoned a good consider¬ 
ation for an annuity, in Hutton v. Itewis (a). That also was 
a case upon the annuity act; but if the consideration were im¬ 
moral or illegal it would not have sustained the grant. If the 
possibility of recommending an unfit person to the performance 
of a duty were an objection to a contract for the purchase ol* 
such recommendation, it might be as ivell urged to invalidate 
the sale of an advowson.. The only cases where agreements of 
this nature have been deemed invalid have been where they re¬ 
lated to the appointment of officers ; which turn on the stat. 3 
& 6 Bd. 6 . c. 16. Such as Parsons v. Thompson (6), and Gar- 
forth V. Fearon (c). The case of Blach/ord v. Preston (rf), was 
of the same sort; being a contract for the sale of an appoint¬ 
ment under the East India Company, which was in the nature 
of an office : and that case also turned principally on such sale 
being an infringement of the by-laws of the Company, which are 
authorized by act of parliament, and are of importance so great 
as to affect th$ interest of the public at large.^ He also leferred 
to the distinction taken in Layng v. Paine (e) between cove¬ 
nants or conditions void by statute, and at common law ; in the 
former case, if one of such covenants, &c. be void, the contract 
is void in toto; in the latter, only the illegal covenant. 


.jff. Martin in reply, observed that the argument drawn from 

(a) 5 Term Rep. 639. (ft) 1 H, Blac. 3S9. 

(e) Ift. m (<0 8 Term Rep. 89. 

(e) Willes, 574. and vide ift. note (ft) by the Editor, and Cheman v. Rainbp, 2 Ld. 
Ray, 1459. 


the 
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the interference of the Leg^islature to provide a particular reme¬ 
dy in particular cases might equally be urged to prove that no 
contract against public policy could be set aside at common 
law. That this contract was immoral, because founded on a 
falsehood; for thereby Carpenter agrees to hold himself out to 
tlie world as a partner with B. and G. to recommend them to 
business, while he privately stipulates with them that he will 
not interfere in the management ofthe business. But if the agree¬ 
ment were to be considered as no more than a mere recom¬ 
mendation^ so long as they deserved it; that has never yet been 
holden to be a sufficient consideration to raise an assumpsit. 
[Lawrence J. The question here arises upon a deed; and can 
we enter into the question of what would be a sufficient consi¬ 
deration to raise an assumpsit^ on the construction of a deedfi 
he Blanc J. A deed is open to the objection of being founded 
on a bad consideration : but I doubt whether it is open to the 
objection of want of a good consideration.] He then observed, 
that the cases of Parsons v. Thompson («), and Garforth v. 
I'earon (6), were actions of assumpsit, and not on the stat. 5 
& f) Ed. 6., and referred to Haneington v. Du Chatel (c) 
where Lord Thurlow C. granted a perpetual injunction against 
suing upon a bond for the purchase of an office, though not 
within the statute, merely on the ground of such a contract 
being against public policy. 
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The Court said, they would consider the case, and certify 
their opinion. And in this term the following certificate was 
sent to the Lord Chancellor: 

This case has been argued before us by counsel: we have 
considered it, and are of opinion that the contract or agreement 
of the 6th of X)cccm6cr. 1797, stated in the above case, is good 
in law; so that the ^said Charles Carpenter could recover the 
money therein mentioned in an action against the said John 
Bunn and John Guy. 

Ellenborough. 

7th November 1803. N. Grose. 

S. Lawrence. 

S. Le Blanc. 


(a) 1 n. Blttc . 322 . 


( i ) Ih . 327. 


(c) 1 Bn . Ch , Cat . 125. 
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Shaw and Another, Assignees of Hill, a Bankrupt, 
against Jareman. 


A trader, be¬ 
fore marriage, 
agrees by parol 
to settle'all bis 
stock on his 
intended wife; 
which stock, 
it appeared 
afterwards, 
amounted then 
to 4501. 3 per 
cents, bnt in 
the marriage 
articles it was 
stated to be 
3401. stock; 
and the deed 
executed after 
marriage set* 
tied the same 
sum: this mis¬ 
take (proved 
and accounted 
for by the wit¬ 
ness who pre- 
paredthc deed, 
and by the 
bankrupt, to 
have originat¬ 
ed from Uie lat¬ 
ter giving the 
sum of 3401. as 
the value of the 
stock in money 
at that time, 
and the other 
setting it down 


T his was an action of assumpsit for money had and re¬ 
ceived by the defendant, in one count, to the use of the 
bankrupt, and in another, to the use of the assignees. At the 
trial before Lord Ellcnborough C. J. at the sittings after last 
Easter term at Westminstery the facts appeared to be, that Hill 
before his bankruptcy, being about to marry JakematCs 
daughter, the defendant refused his assent unless Hill would 
settle all his stock upon her; and accordingly, by a written 
agreement made on the 3d of August 1802, between Hill and 
Jakemariy the defendant, which recited the intended marriage, 
it was stipulated that the sum of 340/. 3 per cents, then stand¬ 
ing in Hill's name, should be sold out or transferred to trustees 
for the use of Sarah Jakemariy (the defendant’s daughter,) and 
the maintenance of any child or children of the marriage. And 
it was further agreed that a regular deed of trust for that pur¬ 
pose should be prepared and executed, and that the defendant 
and one J. F. should be the trustees, 'riiis * was signed by 
Hill and the defendant, and witnessed by two witnesses, one 
of whom, Fletchery prepared the instrument. The marriage 
took place on the 22d of August 1802, and a regular deed of 
trust was afterwards executed on the 29th of November between 
the same parties and the trustees, in pursuance of the articles, 
under the circumstances after mentioned. Upon the produc- 


a» the amount of the stock Ustjf') was admitted and agreed by the bankrupt, after bis bankruptcy 
and absconding, to be rectified by the alteration of the sum as it stood in the articles and the 
deed from 3401. stock to 4501. ^stock; which was accordingly done,*and the instrument re- 
execiited, with the consentofthe bankrupt and his wife, and tlie trustees: and the whole stock 
having been sold out by the bankrupt byore his bankruptcy, and the amount paid into the bands 
of the trustees before such alteration, who after the bankruptcy purchased other stock with 
tlie money: held that, however such an alteration might avoid the instruments if done with 
the consent of the parties interested; yet. inasmuch as one of the parties, the feme covert (to 
whom no frand was imputed), was incapanle, by such consent, of exonerating the trustees from 
the performance of the trust; bnt eauity would probably set up again the destroyed instra- 
ments in her favour; the trustees, wno had received such money under the instruments when 
they existed in a valid form, held the same subject to the puroosc of the trust, aud not for the 
benefit of the bankrupt's estate; and that the assignees could not recover in assumpsit from tlie 
trustees the value of the stock originally included in the marriage articles and deed, bnt only 
the surplus: and such surplus they were entitled to recover at law; the agreement for the set¬ 
tlement of the wAole stock not being evidenced by writing btfore marriage within the statute of 
frauds; but being the subject of equitable juriadictioa only, under the circumstances. 


♦[ 202 ] 


tion 


IN THE Forty-fourth Year op GEORGE HI. 


202 ' 


tion of the articles and the deed at the trial, they appeared to 
have been altered from the form in which they were originally 
drawn, by the substitution of 450/. 3 per cents, as the sum set¬ 
tled, instead of 340/. 3 per cents; and there was a further alte¬ 
ration in the deed by the insertion of a recital of the articles, 
which had been originally omitted ; and these alterations were 
proved to have been made about a week after the said 29th of 
Novemberf when both the articles and the deed were re-executed 
with the consent of all the same parties and trustees, and in the 
presence of them and of the subscribing witnesses. And the oc¬ 
casion of this alteration was stated to be, that a mistake had 
been made in the sum mentioned in the articles and in the deed 
as the amount of the settled stock, namely in stating it at 340/. 
three per cents, instead of 450/. three per cents, (which was 
proved to be the real amount of the stock possessed by Hill at 
the time before his marriage) ; which mistake Fletcher ihe sub¬ 
scribing witness upon his examination explained to have arisen 
in consequence of Hill having, when the agreement was pre¬ 
paring, given in the real sterling value of the stock, which at 
that time was 340/. instead of the gross nominal value of it as 
stock which w as 450/., which 340/. so mentioned by Hill at the 
time was supposed by the witness who prepared the agreement 
to be the amount in stock and not in money^ as Hill had com¬ 
puted it. And this was fully explained to the parties when the 
alteration was made. On the 19th of November 1302 Hill sold 
out the whole stock, and paid the amount to the defendant 
Jakeman as a trustfee, who therewith purchased other stock on 
the 2d of December following. On the said 29th Novembery 
the day on which the deed of settlement was executed, and im¬ 
mediately after such execution, Hill committed an act of bank¬ 
ruptcy by absconding. A verdict was found for the plaintiff for 
,304/. 17^., subject tP the opinion of the Court on two objections 
taken at the trial; Ist, that by the alteration in the articles and 
in the deed they were rendered void; or, 2dly, that if the par¬ 
ties, circumstanced as they then were, were authorized to make 
such alteration ; yet it operated as a new agreement, and there¬ 
fore (he instruments were not available in evidence without 
being re-stamped. A rule was obtained in the last term, call¬ 
ing upon the plaintiffs to shew cause why the verdict should 
not be set aside, and a new trial had. 

Gibbs and Marry at now shewed cause. Ist, The deed ex¬ 
ecuted 


1803. . 

S11A.W 

against 

Jakeman. 


[ 203 ] 



203 


CASES IN MICHAELMAS TERM 


1803. 


Shaw 

against 

Jakeman. 


[ 204 3 


205 ] 


Gcuted by Hill after his marriage cannot be good as against 
creditors (<^), unless warranted by the articles before marriage. 
But the deed as it now stands is different from the articles in 
the form in which they existed before the marriage; and by the 
alteration which has been made in both the instruments they 
are absolutely avoided, and not merely null for the excess of 
the sum beyond what was originally inserted in them : accord* 
ing to the doctrine in Master v. Miller (b)f where an altera¬ 
tion in the date of a bill of exchange which accelerated the day 
of payment was holdcn to avoid the instrument in toto. For 
otherwise, as was there justly observed by Lord Kenyon^ per¬ 
sons would take the chance of committing a fraud, if it might 
be done without incurring any risk though detected. If it 
be said that such alteration may be made, provided all the 
parties interested consent; the answer is, that at the time whetf 
the alteration was made, the creditors of the bankrupt were 
parties interested, and they did not consent. The alteration 
was made by Hill in contemplation of the act of bankruptcy 
with which it was immediately accompanied, and his pro¬ 
perty at that time afterwards vested by relation in his assig¬ 
nees. But, 2dly, Supposing that these parties had a right 
to make the alteration, yet the efiect of the alteration being 
to make a new agreement, there ought to have been a new 
stamp. 3dly, At all events the plaintiffs must be entitled 
to a verdict for the difference between the 340/. stock as ori¬ 
ginally settled, and the 450/. stock settled by the instruments 
when altered; for supposing that the assignees would be bound 
in equity as far as the bankrupt himself was; yet by the statute 
of frauds (c) no action shall be brought on any agreement 
made upon consideration of marriage, unless there be some 
memorandum thereof in writing, and signed by the party to be 
charged.’* ^ow here the bankrupt had onl^ bound himself in 
writing.before his bankruptcy to the extent of the 340/. stock : 
beyond that, his obligation was only by a parol contract, which 
was not obligatory by the statute. 

Erskine and Garrow contri. The trustee who has received 
the whole of the trust-money stands before the court, not as a 
plaintiff attempting to recover upon the strength of the deed 
which must be taken to have been altered subsequent to the 

(a) Vide 1 Jac. 1. c. 15. t. 5. and Walker v. Burrom, 1 Atk. 93. 

(b) 4 Term Rep. 320. (c) 29 Car. 2. c. S. $. 4. 


bankruptcy, 
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bankruptcy, but as a defendant in an equitable action brought 1803. 

by the assignees of the bankrupt who take his estate subject - 

to all his equities; and if Hill continuing solvent could not Shaw 
have taken advantage of the mistake, and have recovered this eman, 
money from the trustee to whom he had paid it over pursuant 
to the original contract, neither can the assignees recover it. 

This case'dififers materially from Master v. Miller (a)y where 
the alteration of the date of the bill of exchange, which ac¬ 
celerated the payment, was intended to operate fraudulently; 
whereas this alteration was merely to set right a mistake, and 
to make the instrument speak the truth. 

Cur. adv. vult. 


Lord Ellen BOROUGH C.J. now delivered the judgment of 
the Court. 

The question is, Whether in this action for money had and 
received, which is founded upon all the equitable circum¬ 
stances of the case between the parties, the defendant is bound 
to pay over to the assignees of Hill money which he received 
from Hill before his bankruptcy, upon a special trust, and 
for an express purpose, affecting the right of a third person, 
viz. the wife of Hillj and to which the defendant has accord¬ 
ingly applied it since HilVs bankruptcy ? It appears by the 
evidence of Hill, that having sold out the stock, 450/., he 
received the produce and delivered it to Jakeman, for the 
express purpose of being invested on the trusts of his marriage. 

Those trusts, at the time of paying the money to Jakeman, 
had an existence, and were evidenced by articles in writing, 
of the 3d of August preceding. No destruction of that in- [ 206 
strument, nor any alteration, having in point of law the effect 
of such destruction, (if it ever so clearly had such effect 
within the authority of Master v. Miller (b), or any other 
cases,) could, withoht the consent of the objects of the trusts, 

(and Hiirs wife, a married woman, was incapable of giving 
such consent,) discharge Jakeman the trustee, and exonerate 
him from the equitable obligation of performing that trust. 

The destroyed instrument might, and most probably would 
by a court of equity be restored and set up again, as deeds 
destroyed by fraud or accident are in many cases by the autho- 

(a) 4 Term Rep. 320. («») 4 Term Rep. 320 . 

ritv 
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rity of that Court in farour of the proper objects of the pro¬ 
tection of the law; and surely the wife in this case is such an 
object: and unless we saw clearly that could not be the case, 
we should do wrong in taking the fund, in respect of which 
and for which he might be so made liable, out of the hands of 
the trustee. This seems not to be a case within the statute of 
frauds; \ for the agreement existed in a valid form when the 
defendant received the money; and at the time of the bank¬ 
ruptcy he had it, subject to the trusts of the marriage settle¬ 
ment, and not as the property of Hill, which vested in the 
assignees to be applied to the payment of his creditors: their 
interest could only be what HilVs was; and Hill was not en¬ 
titled to the money, but only to such interest as the marriage 
settlement gave him in the money when converted into stock. 
In Tyrrell v. Hope (a), the Master of the Rolls, in a case 
where a man had previous to his marriage agreed that an 
estate, to which his wife was entitled on her mother’s death, 
should be settled to her separate use, held that she should have 
the same relief against her husband’s assignees, as she would 
have been entitled to against him, and that the assignees must 
be considered as trustees for the wife in the same way the hus¬ 
band was. Perhaps even a parol agreement, followed by mar¬ 
riage and payment of the money to the defendant, the trustee, 
would be such part execution as to prevent the assignees claim¬ 
ing it, even if there had not been at any time a written agree¬ 
ment; for Lord Thurlow held, in Dundass v. Dutens (b), 
that a settlement of a wife’s property q/ter marriage, in -pur¬ 
suance of a parol agreement, was good against the husband’s 
creditors. But it will be said that, admitting all this, still he 
should only be allowed to retain the value of the 3501. stock 
which was covered by that agreementand indeed, as there 
is no evidence, even by parol, of any agreement prior to the 
marriage having been made for settling the whole sum, al¬ 
though it might be, and probably it was, his own intention so 
to do, it would be too much to give effect to a purpose origi¬ 
nating with the bankrupt, and not communicated to the in¬ 
tended wife or her relations before the marriage, but, as far as 
appears, first begun to be carried into effect on the eve of his 
bankruptcy; and not carried into effect by the trustee till after 


(a) t Atk, 558. (b) 1 Ves.juH. 195. 


the 
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the bankruptcy. In such a case, if the defcndalit have any 
claim to be allowed more of money placed in his hands than 
would satisfy the then existing obligations and duties of Hill, 
the person making such deposit, he must apply to a court of 
equity for the purpose of giving effect to such claim to the 
extent of the trust marked out by the agreement destroyed, 
(if it were so,) to the prejudice of a party who could not con¬ 
sent to its destruction, nor was competent to wave the benefits 
thereby secured to her. We think ourselves warranted in 
considering the trust agreement as available, and the trustee 
entitled to retain in satisfaction thereof; entitled to retain so 
far, but no further; leaving the defendant, of course, to such 
ulterior relief, if any, as he may obtain elsewhere. The ver- 
<lict therefore must be reduced by so much as amounts to the 
value of the purchase-money of 350/. stock, at the time when 
the re-purchase took place; but if that be not consented to 
there must be a new trial. 

Verdict to be entered for the Plaintiffs 
for tlie Difference. 


The King against Nottingham. 

A n indictment for a common assault, found by a grand 
jury of the county of the city of Lincoln, after having 
been removed into this court by certiorari at the instance of the 
prosecutor, and not guilty pleaded, was by a rule of court at 
the same instance sent down to be tried in the county at large, 
the prosecutor not having entered into a recognizance in 40/. 
prior to such removal of the record into the adjacent county. 

The stat. 38 Geo. 3. c. 52. s. 1. enacts, that in every 
‘‘ indictment removed into B. R. by certiorari, and in every 
“ information filed Ify the Attorney-General, &c., if the venue 
“ be laid in the county of any city or town corporate, it shall 
and may be lawful for the Court in which suclf indictment, 
&c. shall be depending, at the instance of the prosecutor or 
** of any defendant, to direct the issue joined, &c. to be tried, 

“ by 
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*• by a jury of the county next adjoining to the county of such 
city,” &c. Then s. S. enacts, “ That if it shall appear 
to any Court of oyer and terminer or general gaol delivery 
for the county of any city or town corporate that any in- 
" * dictment found by any grand jury of the county of such 
city, &c. is proper to be triedby a jury of any next adjoining 
county, it shall and may be lawftil for the said Court of 
oyer and terminer, &c. at the prayer of any defendant, to 
order such indictment and the several recognizances, &c. to 
“ be filed with the proper officer, to be by him kept among the 
records of the courts of oyer and terminer, &c. for such next 
adjoining county, and to cause the defendant in such indict- 
ment to be removed by habeas corpus to the gaol of such 
next adjoining county, &c. and to cause the prosecutors 
“ and witnesses against such defendant to enter into recogni- 
** zances to prosecute, &c. at the sessions of oyer and terminer, 
“ &c. for such next adjoining county.” Then, after other regu¬ 
lations, the i2th section provides, “ that nothing in the act con- 
tained shall extend to enable any person to prefer any bill of in- 
“ dictment for any offence committed within the county of any 
“ city, &c. to the jury of such next adjoining county as 
“ aforesaid, or to remove any indictment^ Sfc. except the person 
“ preferring such bill, or applying for such removal^ shall enter 
“ into a recognizance before the Court where such hill shall be 
“ preferred^ or the Court or magistrate to whom such applica^ 
“ tion shall be made, in 40/., conditioned to pay the extra costs 
“ attending the prosecuting for such offence in such next ad- 
joining county, provided the Court before whom the trial is 
had shall be of opinion that he ought to pay the same.” 

After a verdict of guilty at the last asssizes for the county of 
Lincoln, 

Reader moved to quash the rule of Court directing the 
removal and trial of this indictment in the county of Lincoln, 
suggesting that the 12th section, which was conceived in ge¬ 
neral terms, was meant to include all cases of removal of an 
indictment for trial into the county at large from fhe county of 
the city, &c. within the same; and to maj||pita condition prece¬ 
dent for the party applying for such removal, or preferring the 
indictment in the first instance in such foreign county, to enter 
into a recognizance in 40/. conditioned to pay the extra costs of 
the trial in such county if the Court should think fit. The ob¬ 
vious 



IN THE Forty-fourth Year of GEORGE HI. 


210 


Vious reason of which was for the purpose of preventing parties 
from being wantonly harassed by the extra expences of such 
removals; a reason which applies as well to a trial after a re* 
nioval of the record by certiorari, as in the first instance by ap¬ 
plication to the Court of oyer and terminer within whose juris¬ 
diction the indictment originated. 

Lawrence J. intimated great doubt whether the 12th sec¬ 
tion applied to cases, within the first section of the act, like the 
present, where the indictment had been first removed into this 
Court by certiorari, aiid afterwards directed by it to be tried 
in the next adjoining county to that in which the bill had been 
found: for he observed that nothing was said in that clause 
concerning any removal of the indictment into another county 
by a party, which 'was provided for by the 3d section enabling 
the courts of oyer and terminer and gaol delivery, at the prayer 
of any defendant, ^to remove the indictment and trial into the 
next adjoining county. 

Lord Ellenborouoh C. J. said, that if the 12th section 
applied to the case of a record first removed into this Court by 
certiorari, it would abridge the power which this Court had 
before the act of directing an indictment to be tried in the 
next adjoining county in cases where justice required it. 

The Court however referred to the statute, and, after some 
consideration of the several clauses, 

Lord Ellen BOROUGH C.J. said, we are all satisfied that 
the 12th clause, requiring the recognizance of 40/. to be 
entered into upon the change of venue, does not relate to cases 
w'here the indictment has been previously removed into this 
Court by certiorari, but that part of it which relates to the 
party applying Jbr such removal refers to removals by the 
authority of commissioners of oyer and terminer and gaol 
delivery; and this record not having been removed by such 
authority, the recognizance was not necessary. . 

Per Curiamy R ule refused. 
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ATwJ^iith. CoxK and Others against Harden and Others. 

The consignor y-N trover to recover the value of 18 mats of flax, at the 
broa*li*iipon rc- -I trial before Lord Ellenhorough C. J. at the sittings at 
ccsptot orciers QuUdhatl h&i Easier a verdict was found for* the 

from a corri'S' . ^ rtut'i n i.* . • 

pondeiit iiore, plaintiBs tor 2oo/. 7s,, subject to the opinion of the Court upon 

tiie risk of the In February 1802 the flax in question was, by order of Odd^ 
takSms’? London^ purchased by Browne and Co. of Rotter- 

ca* t shipped by them from thence for Odd^ and Co. on 

fnjthc ^oods board the Vrow Jannete, a general ship, for London. On the 
fhcconsiguor’s February 1802 Browne and Co. sent the following 

own order, and letter to Oddy and Co., inclosing an invoice and a bill of lading 
of^chbiiiTan- Order of Browne and Co. the shippers, but which was 

indorsed witii not indorsed: “ Having none of your esteemed fltvours, we 
have the pleasure of handing you a bill of lading and in- 
voice of the remainder of the flax we purchased for your 
“ account by order of Mr. Oddy, consisting of 18 mats, which 
“ are shipped by the Vrow Jannetje, Jacob Purlevhet, master, 
“ for your place; the amount being /. 3376; 10. at exch. 
‘‘ 35/6. 317/. Os. lOd, We have this day drawn on you at 
“ two usance, in favour of S. E. Lacon, Fisher and Co., not 
doubting it will meet due honour. We close this account 
in course.” For the amount of the 18 mats of flax Browne 
and Co. drew a bill upon Oddy and Co., which, owing to 
embarrassment in their circumstances, they did not accept. 
Oddy and Co. became bankrupts on the 23d of February 1802, 
HeWthatnpon ^ before delivered the aforesaid bill of lading, 

the shipment Without indorsement, to the defendants, on account of a debt 
at the S of** antecedently due to them from Oddy and Co. The ship and 
the conaigiice flax on the 29th of February 1802 arrived at London, and the 

the property in • 

the goods vested in him, subject mily to be devested by the consignor’s stopping them while in 
transitu; and that ufion the arrival of thc^ goods, the consignee having obtained possession of 
them from the captain by tlie production of his vnmdoraed bill of lading, the property became 
absolute in the consignee, however wrongfully parted witli by the captain without a competent 
authority fVom the shipper, and however answerable tlie captain might be to tlio shipper on that 
account.— Qu. Whether the mere indorsement of a bill of lading to an agent to enable him to 
receive the goods on account of his principal, mthovt any consid^ation, will enable such agent to 
maintain trover in tus own name for the goods ? Seinble not 
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defendants having paid the freight and duties obtained posses¬ 
sion of the flax by nieans of the unindorsed bill of lading, 
entered it at the custom-house, and landed and housed it on 
the 4th of March following. The said flax was in April 1802 
sold by the brokers of the defendants, and an account of sales 
thereof (dated 6th of April 1802) was rendered by the de¬ 
fendants to Oddy and Co., “ the net proceeds” whereof 
(amounting to 266/. 7r.) were stated at the foot of the account 
to be “ carried for the present to the credit of Messrs. Oddy 
and Co., though now under litigation.” The captain of the 
Vrow Jannetje signed three bills of lading for the said flax, all 
to the order of Browne and Co. the shippers, who transmitted 
one of the bills of lading to the plaintilfs with an indorsement 
upon itf making tlie contents deliverable to them, for the pur¬ 
pose of securing the amount of their said hill upon Oddy and 
Co. The plaintiff, on the 6th of March, whilst the flax re¬ 
mained in the warehouses and unsold, and also before the com¬ 
mencement of this action, demanded it luider the last-men¬ 
tioned indorsed bill of lading from the deleiidunts, and forbid 
the sale of it; but the defendants refus<Ml to deliver, and after¬ 
wards sold it. No tender of money in respect of the freight 
or other charges paid by the defendants was made to them. 
The question for the opinion of the Court was, Wliether un¬ 
der the circumstances above stated the plaintitts were entitled 
to recover or pot? If the Court should be of opinion that 
they were, the verdict was to stand; if not, a nonsuit to be 
entered. 

Giles for the plaintilfs. The bill of lading transmitted by 
Browne and Co. to Oddy and Co., directing the delivery of 
the goods to be made to the order of Browne and Co., not hav¬ 
ing been indorsed by them, gave no authority to the holder to 
demand the goods of the captain, and therefore the defendants 
obtained possession of them wrongfully in the first instance, 
and were at all events guilty of a conversion by selling them 
after notice that they were the property of others. The bill of 
lading being in this form, the property in the goods, which 
was originally in Browne and Co., the shippers, could 6nly 
pass out of them by indorsement. Since the case of JLickbar- 
row V. Mason (o) a bill of lading of goods at sea is to this 

(i/) 2 Term Rep. (S3, and i vol. 367 & 683. 
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and most other purposes like a bill of exchange. The captain 
cannot make a good defence to an action by the shippers for 
want of suc!i iiidorseineni: and this action is to be considered 
as brougl)^ by them, under whom the plaintiffs claim by means 
of another bill of lading regularly indorsed. Oddj/ and Co. 
had no original title to the goods, because the transmitting the 
bUl of lading unindorsed, together with the letter inclosing it, 
shewed that it was not the intention of the shippers to convey 
the property to them, except conditionally, in case of their ac¬ 
ceptance of the bill drawn on them for the amount; which con¬ 
dition not having been complied with, the equitable as well as 
legal property remained in the shippers: and as Oddjf and Co. 
could not have lawfully possessed themselves of the goods with¬ 
out accepting the accompanying bill, they could not convey 
any title to the defendants by handing over to them an unin¬ 
dorsed bill of lading, directing the delivery to be made on ac¬ 
count of the shippers. 

Marr/yat contra. First, whatever may be the right of 
Broicne and Co. to the goods, the plaintiffs cannot avail them¬ 
selves of it in this action; for trover can only be maintained by 
one who has a general or special -property, which in the latter 
case must have been accompanied with possession : whereas the 
plaintitVs have neither, but only a bare authority to receive, no^ 
better than that of a broker’s clerk who goes to demand goods. 
The mere iiidorsomont of the bill of lading, even supposing 
diat such an instrument were applicable to soods on shore, 
without a \aliiahio consideration paid for them, conveyed no 
property to the plaintifls : at most it only gave them authority 
to receive the* goods for the benefit of Broti^ne and Co., in 
whom the property remained. The case of TJchhnrrow v. 
Mason only'decided that such indorsement for a valuable con- 
sideration transferred the property of goods at sea, of which no 
other kind of delivery was capable of being made, and to which 
alone the custom of merchants was deemed to extend. But 
supposing Browne and Co. were the plaintiSfv in this action, 
they could not have recovered; for by the shipping of the 
goods by the order and at tlie risk of Oddiy and Co., and send¬ 
ing them the invoice, the property vested in them, without any 
words of condition annexed, sell, in case they honoured the 
bill; but subject only to Browne and Co.’s right of stopping 
in transitu in case of the insolvency of the vendees, or their 

refusal 
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refusal to honour the bill drawn upon them for the value; 
but this right could only be exercised during the transit of the 
goods, and when that was ended by the arrival, landing, and 
warehousing of the goods on the part of Oddy andiCo., the 
right of the shippers ceased, and the property vested abso¬ 
lutely in Oddy and Co. or their assigns. Though in Boht- 
linck V. Inglis (a) it was considered, that a claim by the 
consignees upon the captain while the goods were in transitu 
was equivalent to an actual stoppage of them; because the 
captain should not decide the property by his own wrongful 
act in making the delivery to the assignees of the consignees 
after notice from the consignors to withhold the goods. It 
would be very inconvenient to commerce if it were established 
that the property of goods shipped remained in the shippers 
till delivery of a bill of lading indorsed; for bills of lading 
are seldom given in the coasting trade,, and in others it often 
happens that they are sent unindorsed; and the entries at the 
custom-house, which are required to be made within a given 
time under penalty of confiscation, must be made by persons 
properly authorised. 


§15 

ises. 

CoXR 

against 

Uaiidex. 


[•ilC] 


Giles in reply said, that the indorsement of the bill of lading 
transferred by a consequence of law the legal property in the 
goods to the plaintiffs, whatever might be the intention of the 
parties; and therefore it was not like a power of attorney 
which only enables the attorney to sue in the name of his 
principal: and the only effeci: of the want of a valuable con¬ 
sideration paid by the plaintiffs is, that they stand in the same 
situation as Oddy and Co. would have done; in which view 
of the ca^ the time of making such indorsement cannot vary 
the question; though certainly a bill of lading operates after 
the landing of the goods. [Z-c Blanc J. It does not appear 
in the case when the bill of lading was indorsed to the plain¬ 
tiffs ; therefore we cannot take notice of that fact.] Then as 
between Browne and Co. and Odd^ and Co., the property 
never passed from the first to the last-mentioned. No consi¬ 
deration was ever paid by Odd^ and Co., and the legal title 
never passed from the shippers who shipped on their own 
account, as appears by the express words of the bill of 
lading. 


(a) 3 East, 381. 
M 5 


Lord 
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Lord Ei«i<BirBoAooGH C. J. If it were neeeesaryto decide 
whether or not the plaintifih could maintain this action, sup* 
posing the property not to have passed to Odd^ and Co., I 
should tlAik that they could not; for no decision of a court of 
law upon the flulyeet of bills of kding has gone ftirther than to 
say, that the assignment of a bill of lading by the consignees 
fbr a valuable consideration, and without notice by the par^ 
taking it for a ^tter title, passes the property in the goods 
thereby consigned. But no consideration having been paid by 
the plaintiffs in this case for such assignment, they took the 
bill of lading merely as agents for Browne and Co., and with* 
out any property in themselves in the goods. The analogy be* 
tween bills of lading and bills of exchange has been pushed in 
the aigument beyond all warrant of authority; but 1 agree to 
tile extent of the doctrine in the case of Lickbarrow v. Masons 
that an indorsement of a bill of lading for a valuable consider¬ 
ation, and without notice by the indorsee of a better title, passes 
the property. But supposing the plaintiffs to stand in the situ¬ 
ation of Browne and Co., they would still not be entitled to 
recover. The goods were originally purchased for Odd^ and 
Co., by their orders, and shipped for their use and at their 
risk; they were therefore entitled to the possession of them as 
soon as they arrived, the shippers not having stopped them in 
transitu: and the only thing which stood between Oddi/ and 
Co. and such possession was the circumstance of the captain’s 
having signed bills of lading in such terms as did not entitle 
them to call upon him for a delivery under their bill of lading. 
But that difficulty has been removed; for^ithe captain has 
actually delivered the goods to tlieir assigns. Whether in 
consequence of that Browne and Co. may maintain an action 
against the captain is another question: but it is enough to say 
that the dehvery has been made, that is, made to t^ose to whom 
and for. whose use the goods W'ere sent, and at whose risk they 
were without doubt while In transitu, and in whom the pro¬ 
perty therefore was, subject only to a sort of jus postliminii, the 
right in the shippers of stopping them in transitu : but here 
that right was not attempted to be exercised till after the goods 
were arrived and delivered into the hands of the persons fbr 
whom they were destined, when it was too late. I observe in¬ 
deed at the foot of the account of sales, that the net proceeds 
are onl)' stated to be carried provisionally to the credit of 
Odd^ and Co.; but that is sufficiently explained by what fol¬ 
lows, 
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lows, because tbe property was under litigation. But that can¬ 
not affect the question of right as between Browne and Co. and 
Oddy and Co., which latter the possession of the defendants 
can alone be referred. Then the goods which were shipped by 
the orders and at the risk of Oddi/ and Co. became their pro¬ 
perty, subject only to the shippers* right of stoppage while in 
transitu, which right not having been exercised during that 
period, the goods on delivei^ became the indefeasible property 
of Oddfj and Co., and they were entitled to transfer their right 
in them to the defendants. 


m 

imi 

Coxe 

against 

Uarben. 


Grose J. As to the question touching the property in the 
goods, it is clearly in the defendants. They were originally 
ordered to be shipped by Odd^ and Co. under whom the de¬ 
fendants claim ; they were accordingly shipped on account of 
Oddy and Co. and at their risk; that vested the property in 
them by law, subject only to be devested by the shippers stop¬ 
ping the goods in transitu. Then has the property been so de¬ 
vested ? We only find that the shippers transmitted a bill of 
lading indorsed to the plaintifts, to authorise them to receive 
the goods from the captain. When that indorsement was [ j 
made does not appear in the case; it might have been after the 
goods got to the hands of the defendants. At any rate it came 
too late after actual delivery to the vendees. Besides, to en¬ 
title these plaintiffs to sue, it should appear that the bill of lad¬ 
ing was indorsed to them for a valuable consideration. Nothing 
therefore is she^vn to devest the property which originally 
vested in Oddj/ and Co. upon the shipment of the goods. After 
such shipment they might have insured the goods as tlieir pro¬ 
perty, and would have been entitled to recover the value if 
lost. And without insurance the loss, if any, in the course of 
the voyage must have been borne by them. 

Lawrence J. It is not necessary to decide the first point, 
relative to the want of title in the plaintiffs to maintain trover; 
but it seems to me that the plaintiffs* counsel has attempted to 
carry the effect of the indorsement of a bill of lading much far¬ 
ther than it has hitherto gone. The indorsement of the bill 
of lading to the plaintiffs in this case was more than Browne 
and Co. giving an authority to the captain to deliver the flax 
to the person to whom such indorsement directed the delivery 

M 4 to 
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to be made. The object in making it was only to enable the 
plaintiffs to take possession of the flax on account of the ship¬ 
pers, as a matter of precaution in case of the insolvency of Oddj/ 
and Co.: the shippers trusting that the captain would not de¬ 
liver the goods without a proper authority. There was cer¬ 
tainly no intention on their part to transfer the property to the 
plaintiffs. But supposing that were otherwise, still the plain- 
tifl^ would not be entitled to recover. Upon the shipment of 
the goods on account and at the risk of Odd^ and Co. the pro¬ 
perty became vested in them, and so it continued from that 
time, subject only to the consignors’ right of stopping it in 
transitu. That is so clear that no authority is wanted to esta¬ 
blish it. Then the right of stopping them not having been ex¬ 
ercised while the goods were in transitu, when Oddy and Co. 
got possession of them they had a right to transfer them to the 
defendants. 

Le Blanc J. The only difficulty in the argument arises 
fi'om taking into consideration the case as between the captain 
and the shippers, and applying it to the question between the 
latter and the consignees. The captain, indeed, undertook by 
the bills of lading which he signed to deliver the goods only to 
the order of the shippers, and he may be liable to answer to 
them for the breach of that contract. But the question is dif¬ 
ferent as between these parties: for supposing that the plaintiffs 
got the legal property from Browne and Co. by the bare indorse¬ 
ment of tiie bill of lading, which 1 much doubt; yet it appears 
that the goods had been ordered by Oddy and Co., and were 
sliipped on their account and at their risk, by Browne and Co. 
Then, upon such shipment, without any bill of lading, they 
became the property of Oddy and Co., subject only to the 
right of Broii>ne and Co. to stop them in trapsitu. Then, whe¬ 
ther thq plaintiffs be the agents of Browne and Co., or have a 
property themselves in the goods transferred to them by the 
hhi\>pers, yet as they could only exercise the right of stoppage 
while the goods were in transitu, when once they were in the 
possession of Oddy and Co., or of those who had authority from 
them to receive them, (whether received rightfully or wrongfully 
fron» the captain) the right of stoppage ceased, and the pro¬ 
perty became indefensibly vested in Oddy and Co., W'ithout 
any further control of the shippers over it. Upon this ground 

alone 
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alone the defendants are entitled to retain the value of the 
goods. 

Postea to the Defendants. 


1809 . 

CoXE 

against 

Haroew. 


Doe, on the Demise of Nunn, against Lufkin and 

Others. 


Sov. iitJi. 


I N ejectment for a messuage and lands, with tlie appurte- ^ copyholder 
nances, in Great Bromley in the county of Essex, the de- dcmi.'.i'dforoiir 
raise was laid on the Ist of October 1802; and at the trial, be- 'from*™ 
fore Heath J., atthe last spring assizes for Essex, a verdict was year ^ 
found for the plaintiff, subject to the opinion of this Court upon thirteen^ years 
the following case. 

The premises in question are liolden of the maiicr of Great md so as ike 

Bromley in Essex, by copy of court-roll at the will of the lord, 

according to the custom of the said manor, of which John feiiure: held 

Hanson, Esq. is lord. On the 28th of February 1795 Eliza- 

beth Hotchkin, widow, being then tenant for life of the pre- 'T'*® * condu 

mises, demised the same by indenture to John Eufkin, de- to the lease of 

ceased, to hold to him, his executors and administrators, from 13 *^ 

the 29th of September 1794, ‘‘ for and during the full end and years;and the 

term of one whole year from thence next ensuing and fully to given notice 

be complete and ended, and, at the end of the said term of one that he would 

year, from year to year, for and during the term of thirteen i!Je?w*the*M. 

years more (in all.fourteen years), if the lord would give licence signeeofthc 
^ , 1 . .1 t I lessor,to whom 

and consent, and so as the same, or any part or parcel thereof, ||,p premises 

should not become forfeited or liable to he forfeited,'** at the yearly 

rent of 42f., payable half-yearly at Lady-day and Michaelmas, hoidnuntitled 

In this deed was contained a clause, that in case Mrs. Hotchkin, 

or the next reversioner, should at any time, during the demise, against the 

be desirous to possess all or any part of the premises for their n*ol|th**no*tice 

f to quit; al¬ 

though it ap¬ 
peared that such surrenderee was a trustee for the lord, (the real purchaser,) who had notice of 
the terms of the demise when he purchased, with an exception in the contract of purchase of all 
subsisting leases; and afterwards accepted of quit-rent from the tenant; the consideration of 
these latter circumstances belonging to a court of equity. 

*[ 222 ] 


own 
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1803. own actual occupation, or for building on, and should give 
' ^ Lufkin or liis assigns twelve months* previous notice in writing 
of such intention, the parts specified in the notice should be 
Lurxiif. surrendered and delivered up, on payment to Lufkin of such 
compensation for giving them up as two persons, appointed by 
the parties or their umpire, should judge a reasonable satisfiic- 
tion. Mrs. Hotchkin further covenanted and agreed with Luf- 
kin, that he, his executors and administrators, paying the 
above reserved yearly rent, and keeping all other the covenants 
and agreements therein contained, should hold and enjoy the 
premises/or and during the term aforesaid, without the disturb¬ 
ance of the said Elizabeth Hotchkin, the persons to whom the 
next reversion belonged, or any other person, by her means, 
consent or procurement. By virtue of this indenture Lufkin 
entered and was possessed of the premises till August 1801, 
when he died, having made his will and appointed the defend¬ 
ants executors, who duly proved such will, and have since 
continued in possession. Mr. Hanson having, on the 18th of 
September 1801, contracted as well with Mrs. Hotchkin as with 
the reversioners for the purchase of tlie premises, together 
with other freehold and copyhold lands then in the occupation 
of one John Coisell as tenant to Mrs. Hotchkin, they by Mr. 
Hanson's direction, on the 10th of February 1802, surrendered 
the premises to the use of the lessor of the plaintiff, his heirs 
and assigns; and the plaintiff’s lessor was on the same day ad¬ 
mitted accordingly. The purchase-money for the premises 
1223 3 was paid by Mr. Hanson, for whom the plaintiff’s lessor is only 
a trustee. At the time when Mr. Hanson agreed for the pur¬ 
chase a written contract was made, containing an exception of all 
subsisting leases (if any there were); and the terms of the de¬ 
mise to Lufkin were correctly stated in the abstract of the title 
which was delivered to Mr. Hanson before, the surrender of 
the premises, or payment of the purchase-money. On the 
19th of March 1802 Mr^ Hanson caused the following notice to 
be delivered to the lessor of the plaintiff: Sir, I the under- 
“ signed John Hanson Esq. lord of the manor of Great 
“ Eromley, in the county of Essex, do hereby give you notice, 
that I will not grant any licence or consent to or for you, or 
any other person or persons, holding any lands or tenements 
of or within my manor of Great Bromley aforesaid by copy of 
“ court-roll, to demise or let all or any of the lands or tenements 
** so holden as aforesaid unto any person or persons as under- 

tenant 
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tenant or under-tenants thereof, for any term or terms of 1903. 

“ years; and that I will not give licence or consent to the dura* —— 

“ tion or continuation of any under-tenancy of any such lands or D®®***^**^ 
“ tenements longer than at will or from year to year only. Given Lupkih. 
under my hand this 19th of March 1802. (Signed) John 
Hanson.'* On the same 19th of March ISOS the lessor of the 
plaintiff signed a notice in writing to the defendants to quit the 
premises on the S9th of September following, and such notice 
was served upon each of them on of before the S3d of that 
month. No formal licence was ever given by any lord or lady of 
the manor of Great Bromley^ or. applied for, in rpspect of the [ t J 
demise to Lufkin contained in the deed of the S8th of February 
1795. The defendants not having quitted, the ejectment was 
brought in November last. Soon after 0/d Mic/uiflmas 1802, 

Mr. Hanson received from the defendants, and gave them a re¬ 
ceipt for a year’s quit-rent then payable to him as lord of the said 
manor, in respects of the premises, and which quit-rent had been 
regularly paid to him from the year 1794 till that time. Mrs. 

Hotchlin is still living. The question for the opinion of the Court 
was, Whether the lessor of the plaintiff were entitled to recover ? 

If he were, the verdict to stand; if not, a nonsuit to be entered. 

Bosanquet for the lessor of the plaintiff. First, as to what 
interest was conveyed to Lufkin by the lease granted by Mrs. 

Hotchkinf it was only a demise for one year absolutely, with 
a further term of thirteen years, upon a condition precedent, 
that of obtaining th^lord’s licence, so as the same should not 
l>ecome forffited, &c. These words shew a clear intent that the 
licence of the lord was a condition precedent to the demise of 
the further term ; for if that once vested, the copyhold would be 
forfeited. What is a condition precedent must be collected 
from the sense an^ meaning of the instrument, and not from 
technical terms, or the relative position of the words; Jlotham 
V. The East India Company {a). [Lord Ellcnborou^k C. J. 

To be sure the words here, “ if the lord will give licence," and 
so as" See. must be considered as making a condition prece¬ 
dent to the demise of the further term; otherwise it would in¬ 
cur a forfeiture contrary to the express stipulation of the party.] 

Lady Montague's case (6), Matthews y. TThetton (c), and 

(a) 1 Temt Jtep. 645. Cro. Jac. 301. 

(c) Cro. Cor. 233. acd W. J«ius, 249. 


Luttrell 
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.Luttrell V. Weston (a), shew that unless the words of the lease 
be restrained by this ^condition precedent they will work a for¬ 
feiture ; but not if they are so restrained, according to Lrnthall 
V. Thomas (b). Then if this were a lease for one year absolute, 
with a lease of a further term upon a condition precedent, the 
larp;er interest could not vest till the condition was complied 
with. Co. Lit. 216. h. 217. a Sf b. Com. Dig. tit. Conation, 
B. 3. There is nothing in tlie subsequent part of the deed to 
enlarge by implication the interest conveyed by the express 
words of the demise; for it cannot be inferred from the proviso 
for the lessor's resuming possession, in case of an intention to 
build on the premises, that a larger interest than a lease for a 
year was intended to be conveyed absolutely / for as a larger in¬ 
terest was conveyed condilionaUy^ it was necessary to make such 
a stipulation in case of that event. Neither can the covenant 
for quiet enjoyment during the term enlarge the interest; for 
if it operated as a bar to the lessor’s demand of possession at 
all events during the full term, it w'ould be equivalent to an 
absolute demise, contrary to the intention expressed by the 
jxu'ties. But a mere covenant for quiet enjoyment will not 
enlarge the term, for if it did, it would work a forfeiture, 
which is contrary to Lady JI/on/ugMc’s case. And in Ham- 
len V. JIamkn (c), Yekerton J. takes the distinction between 
a lease for a year, et sic de anno in annum during ten years, 
which is a good lease for ten years, and cause of forfeiture 
if made by a copyholder; and a lease of copyhold for one 
year, “ witli a covenant that after the end of that year the te¬ 
nant shall have the same for another year, and so in this man¬ 
ner de anno in annum tor ten years ; which is no such lease as 
will make a forfeiture;” to which the Court agreed. So in 
Lenthall v. Thomas (rf), it was holden that a covenant in the 
case of a copyhold W'ould not make a lease: and Richards v. 
Sealey (g) is to the same effect. Besides, a covenant that the 
lessee shall enjoy during the term, can only mean such term us 
passed by the deed. At any rate such a covenant, though it 
might subject the party breaking it to an action, cannot affect 
his title in ejectment: and if Mrs. Hotchkin could have given 
notice to quit, so may the lessor of the plaintifiT, her surren- 

(a) Cn. Jac. 308. and 1 BuUtr. 915. (5) 3 Met. 967. 

ic) 1 BuUtr. 189. (d) 9 Ktb. 67. (e) 9 Med. 79. 

dcree. 
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deree. In a court of law the trustee is the only party, and must 1803. 

be considered as any other stranger to the cestui que trust who - 

is the lord of the manor. But it is not necessary to contend 

that: fur if the lord of the munor himself had been the lessor Lufkin. 

of the plaintift^ he would have been equally entitled with Mrs. 

I/olchkin to enter. There is no reason why he may not take 
advantage of his own retiisal to grant a licence. A grantor may 
choose to carve out his estate upon a condition precedent to bo 
performed by himself; and if he do nut perform it the estate will 
not vest. In some respects the lord of the manor stands in a 
better situation than Mrs. IIotrMin, supposing she was barred 
by her covenant for quiet enjoyineiit; for as no licence was 
granted, the common law reversion, upon which alone the 
covenant could attach, did not pass to her surrenderee. The 
whole common law estate in copyhold remains in the lord; 
and if a lease be made without licence, the common law re> 
version upon such lease does not pass by the surrender and ad¬ 
mission ; though, if a previous licence had been obtained, the 
admission of the surrenderee might have passed the reversion 
which had been created by the licence on the rolls of the manor. 

Glover v. Cope («), (which over-ruled Brasier v. Beale (A),) 
and Gollings v. Harding (c). It appears, however, by the re¬ 
port in Modern of Glover v. Cope, that there was a custom to ! 

lease for 31 years without the licence of the lord, and therefore 
■the lease there was good. But here there was no express 
licence, and the lord has done nothing from whence a licence 
can be presumed. In JUehards v. Seal// (d) the Court said, 
that a licence could not be supposed in that case, though it 
were to prevent a forfeiture. JLufkin was no party to the 
lord’s agreement with Mrs. Hotchkin: and even if he had 
been, the exception of existing leases, could only apply to such 
as were legal, availing leases. Then, as to the receipt of the 
quit-rent by the lord, which is stated in the case, as Lufkin 
was legally tenant from year to year, his possession was not 
tortious until the expiration of the notice to quit, and conse¬ 
quently he was bound to pay quit-rent up to that time: the 
■lord’s acceptance of it, therefore, could not even amount to a 
waver of a forieiture, much less to a licence. . 

{a) 1 SaUc. 185. 1 Show. 384. 3 Lev. 336. and 4 Mod. 80. 

(ft) Yelv. 332. Cm. Jae. 305. (c) Cro. Eliz. 606, 622 . 

(d) 2 Mod. 81. 
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1803. Marryat eontr4. The lessor of the plaintiff purchajied with 

Doxd Nonn twtice of the terms of demise from Mrs. Hotchkin to Luf- 
against question, whether this were a lease in praesenti for 

Lufkin. years or only in tuturo, must turn upon the apparent intent 
of the lessor and lessee to be collected from the whole of the 
instrument; in construing which the Court will, as the rule is 
laid down in 4 Bac. Abr. 161. K., rather violate particular 
words than the general intent. Now clearly there was no con> 
[2^8] tract for any future lease to be granted, but the demise for 
the whole period was to take efl^t under that deed. The 
primary object then was to lease for 14 years, and the next 
was to grant it so as not to create a forfeiture. Now here the 
lease was executed on the 28th of February 1795, to be com¬ 
puted and take effect from the 29th of September preceding; and 
it contained a clause, requiring the landlord if he wished to oc¬ 
cupy at any time during the demise to give the tenant twelve 
months'* previous notice to quit; a notice which could, not ex¬ 
pire till after the determination of the first year from the date 
of the demise, to which it is attempted to confine the absolute 
term demised. This clause evinces that the intention of the 
parties was to demise instanter for the whole period men¬ 
tioned. This is confirmed by the consideration that the deed 
contains no clause making the duration of the term eventual 
upon the obtaining of the lord’s licence. And if it were not 
meant to be for more than one year absolute, the clause respect¬ 
ing the twelve months’ notice could have no application. It 
was therefore the apparent intention of the parties to put th 
tenant in immediate possession under the lease; but to protect 
the estate from forfeiture by a licence from the lord to be after¬ 
wards obtained. The word, and so as, &;c.” should be read 
« or so as the same should not become liable to forfeiturefor of 
course ther^ could be no forfeiture if the lord gave his licence. 
Then if the estate may now be holden for the full term of 14 
years without forfeiture, it will enure accordingly, without 
violence to any part of the intention. Now the lord by the 
receipt of quit-rent, after notice of the term^of the demise to 
Latfkin, and of the consequent forfeiture, admitted the exist¬ 
ence of the copyhold tenancy, and therefore waved the for- 
[2^9] feiture. ' The lease therefore is now valid for the whole term, 
without incurring the forfeiture of the estate out of Vhich it 
was carved. [Lord Ellenborough C. J. Is not all this matter 

of 
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of equitable cogpizance ? The action here is not brought by 
the lord for the forfeiture, which might raise a question at 
W, but by the legal reversioner, who founds his claim upon 
the imperfection of the lease.] This was a demise for a year 
certain, with a further conditional demise to take effect if it 
might without forfeiture; and the condition is now performed 
which gives a legal title. 


1803. 

Doad.NvNN 

against 

Lufkin. 


Lord Ellen BOROUGH C. J. The defendants must con¬ 
tend that the intention of the parties was to grant a lease con¬ 
trary to the custom for 14 years absolute, and that a forfeiture 
was incurred eo instanti that the lease was granted, which is 
directly contrary to the express words of the demise, W'hich is 
for one year, and at the end of that year, from year to year, 
for. thirteen years more, the lord would give licence, “ and 
so as the same should not become forfeited or liable to be 
“ forfeited.” These words clearly make a condition prece¬ 
dent; and the plain intention of the parties was to grant the 
utmost term consistent with the tenure of the estate, but with a 
laborious provision made to preserve it from forfeiture; and 
they therefore stipulate for the consent of the lord beyond that 
term: but the lord having refused his licence, it stands then as a 
simple demise for one year certain, and afterwards Lufh'n held 
as tenant from year to year: therefore the original lessor or 
her assignee might determine the tenancy by giving six months' 
notice to quit; and such notice having been given, the lessor 
•f the plaintiff is entitled to recover. 

Curia/n, Postea to the Lessor of the Plaintiff. 
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S iith. Tappkndev, Favene, Millfr, Crallan, and Mielson, 
Assiffnees of Blinkhorn and Musgrave^ Bankrupts^ 
agaiiiftt Burgess. 

Adred,wiM're- TN assuHiusit for money had and received to the use of the 

byn baokriipt ■ , . i , 

conveys ail iiis plaintitis as assignees ot the bankrupts^ the only questions 

twuo^divlde ^***’®®^ ^ke validity of the act of bankruptcy, and the 

amongst his right of the plaintiils to insist upon it. As to wliicli, the tacts 

acrofb”nk* *** appeared to be, that Blinkhorn and Mftsgravey traders, finding 

thecr^dn*rs*** themselves in tailing circumstances, called a meeting of their 

with whom creditors together on the Ist of Februan/ 1809, and laid before 

**5*^*1 1 *^” them the state of their afiuirs. Nothing was resolved upon 

atanccconcert- thcli; bnt at a subsequent meeting on the 12th of FtFruarj/f at 

^wtfeiTuwas Tappendm one of the plaintiffs was not present, it was 

executed, resolved that Blinkhorn and Musgrave should make an assigii- 

punloseiin-'^ Rieiit all their estate and effects to trustees for the benefit of 

known to the all their creditors; and Tappenden and the other plaintiffs (all 

intended to set of whom except Tappenden were present and concurring) were 

baiStro^cy*^^ nominated trustees. Accordingly a trust deed was prepared, 

And such deed which was dated and executed on the 22nd of March by Blink- 

Uioughitc«Mi. Musgrave, and by all the creditors, including the 

tain a proviso plaintifis, except Tappenden, who as a creditor was adverse to 

trustees think* ^ke proposal from the first, and always refused, when applied to, 

fit. And a com- to executc the deed. It appeared however that between the 

mission ot FthruuTjf and the execution of the deed on the 22d of 


bankrupt be. 

March, the principal creditors who had on the 12th of Febru- 
onuponUic pc- «ry ^proposed the execution of that deed to the insolvent tra- 
durnwhohad *^®**®> '''ko then intended that it should have been executed 

nut concurred by them as a valid operative deed for the purpose of making 
ien\“<Jeed[ cqual distribution of their effects amongst all the creditors, 

wlthotheislvho chafiged their purpose (probably upon finding that Tappen- 
had so concur- den, one of the principal creditors, would not come into the 
assii^^c-**hdd uud had resolved to procure the execution of the 

that it was no 

objection to an action breihgift by them as assignees for the recovery of part of the bankrupt’s es¬ 
tate, that some of them had concurred in such fraudulent deed set up as the act of bankruptcy ; 
for such estoppel applies not to assignees who are mere trustees for the creditors at large, but only 
to a petitioning ercilitor who originates the dommission. 

*[ 231 j 


dot'd 
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deed by the insolvents for the express purpose of making them 
bankrupts; in which purpose all the present plaintiffs and 
assignees, except Tappenden, concurred: but it did not appear 
that the bankrupts themselves when they executed the deed 
on the 22d of March were privy to that change of purpose. 
The deed which was also executed by all the trustees, except 
Tappendetty contained a proviso that it should be void if the 
trustees should think fit to avoid it: (which the Court in the 
course of the argument observed was the same in effect with 
respect to this inquiry as if there were no such proviso in the 
deed, as in the mean time^ and till the signification of such 
avoidance by the trustees, it w'as an opeVative deed in the 
terms of it; and not like a proviso that the deed should be void 
if all the creditors did not assent to it.) A commission of 
bankrupt was sued out on the 2dth of March upon the peti¬ 
tion of Tappenden, founded upon the act of bankruptcy by 
BUnkhorn and Musgravc in executing the deed of assignnient 
of all their property ; upon which they were declared bank¬ 
rupts, and Tappenden and the other plaintiffs were chosen 
assignees. 

At the trial before Lord Ellenhorongh C. J. at the last sit¬ 
tings it was objected on the part of the defendant, 1st, that the 
execution of the deed of the bankrupts having been concerted 
and procured by the creditors for the express purpose of mak¬ 
ing an act of bankruptcy, and not intended at the time to be 
acted upon as a valid operating instrument for the object which 
it purported to secure, was not an act of bankruptcy, but al¬ 
together fraudulent and void ab initio. But, 2dly, if it were 
otherwise in regard to creditors or third persons not privy to 
the fraud, yet that four of the assignees, the now plaintiffs, 
having been actually privy to it, were bn that account con¬ 
cluded from making title to the bankrupts’ estate through the 
medium of such fraudulent aCt of bankruptcy procured by 
themselves. The objections were over-ruled, and a verdict 
given for the plaintiffs, with liberty to the defendant to move to 
set it aside and enter a nonsuit if the Court should think either 
of .he .)bjections well founded. 

Erskine and Gurnet/ shewed cause against the rule. It was 
long ago settled in Harman v. Fishar (a), and since in Bam- 

(a) Cou’p. 123. 

VoL. IV. N ford 
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TiPPKNDEN 

aiid^Others, 

'Assignees, 

ftc. 

against 

Bduoess. 


ford V. Baron (a), and Eckhardl v. Wilson (6), that a deed 
of assignment by a trader of all bis effects, though for the be« 
nefit of his creditors in general, is Iraudulent and void, and an 
act of bankruptcy. This doctrine is founded upon the consi¬ 
deration tliat such a deed exhibits one of those decisive indi¬ 
cations of insolvency, which sheivs that he is no longer capable 
of carrying on his trade. But this case is endeavoured to be 
distinguished from those, on the ground, that however the deed, 
as originally contemplated by all parties, was intended to 
operate as an effectual conveyance of the property, yet at the 
time when it was executed it was not intended to^ acted upon, 
but was procured for the express purpose of making the grant¬ 
ors bankrupts. But admitting that those who were privy to 
this purpose would be concluded from setting up the deed as 
an act of bankruptcy, >et it would be valid at least as against 
the bankrupts to whom such cliangc of purpose W'as not known, 
and who executed the instrument eo aiiimo to transfer their 
property to tlie trustees. An act of bankruptcy is the act of 
the banknipts themselves, and not of others : and the only 
question which can arise on this subject is, whether those cre¬ 
ditors acted in collusion tcith the bankrupts. If the act done 
were not collusive on the part of the bankrupts themselves, no¬ 
thing done or contemplated by any of the creditors could affect 
the right of Tappenden the petitioning creditor, who was no 
party to the fraud, but always refused to come in under the 
deed. Then it is objected, that supposing the execution of 
such a deed to be a complete act of bankruptcy, still the assig¬ 
nees of the bankrupt, some ofwliom W'ere privy to the trans¬ 
action, are estopped from setting it up and suing upon such a 
title. But the answ'cr is, that the assignees do not sue for them¬ 
selves but fer the benefit of the bankrupt's estate'of which they 
have been ^hosen trustees. And if such an objection were al¬ 
lowed^ it would tend to defeat Tappenden and other creditors 
who were not implicated in the fraud from recovering their just 
debts, by rendering every suit fruitless which was brought to 
recover any part of.the bankrupt’s estate. 

« 

Gibbs and Woody in support of the rule, endeavoured to dis¬ 
tinguish this from the general current of authorities, upon the 
grounds before stated, that here the creditors in genei^ who 


(n) Tr. Term 1788, cited iu Edwards v. Harbeit, 2 Tmn Reju S9i. 
(h) 8 Term Rej). 1 W. 


procin’ed 
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{irocured the deed (including most of the assignees who now 
sue, and attempt tasct it up as an effective operative act at the 
time), had at the instant of its being executed resolved to make 
it an act of bankruptcy. *Then what was that but a resolution 
that it never should take effect, or have the operation which it 
purported in the terms of it to have, and for which alone the 
bankrupts were indu<»d to execute it. To make an act of 
bankruptcy, there must be a fraudulent act or conveyance 
whereby creditors may he defeated or delayed. To effect which 
the deed must be a complete and perfect grant; and to com¬ 
plete a grant it must not only be executed, but it must be uc* 
cepted by the trustees, otherwise it is only an intention to grant. 
Now here it appears that the trustees never intended to car¬ 
ry it into effect, which is a virtual rejection of the trust. [Lord 
EUenborough C. J. The trustees executed the deed, intend¬ 
ing to make it available as far as they thought proper.] Thcn^ 
Sdly, the trustees who now sue in the character of assignees^ 
having assented to the deed, are by the%uthority of Bamford v. 
Baron {a) estopped from setting it up as fraudulent and an act 
of bankruptcy. And it is no answer that they are mere trus¬ 
tees, for they are the only parlies to this suit which a court of 
law can take notice of, and cannot make title through the me¬ 
dium of their own fraud. As in Bauerman v. lladenius (b) the 
declarations and admissions of the plaintiff on the record, who 
appeared to be only a trustee, were holden to be evidence to 
affect the right of his cestui que trust. 


im 
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Lord Elt.knborough C. J. If Tappenden had signed the 
deed of trust, he could not as petitioning creditor have availed 
himself of it to set it up as an act of bankruptcy, according to 
the case referred to of Bamford v. Baron: but he never assent¬ 
ed to it, and theretbre stands clear of all objection as privy to 
the act. But it is urged that tliat objection at all events ap^ios L 1 
to the other assignees of the bankrupts' estate who are plaintiffs 
on this record, and that they being parties fo the fraud, shall 
not, though only suing here in the character of trustees, be 
made iise of as instruments to carry it into effect. There is, how¬ 
ever, no case which goes the length of saying that the creditors 
of a bankrupt shall be disabled from suing to recover his estate, 
because any of those who have been chosen assignees (who are 


(a) 2 Term Sep, 594. (6) 7 Term Sep. 663. 
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not necessarily creditors)- have been guilty of a fraud in urging 
the bankrupt to the commission of an act of bankruptcy with 
a view to take advantage of it. Then with respect to the 
bankrupts themselves, their tiraud, in a legal sense, was com-* 
plete; foV whatever might have been the intent of others, they 
purposed to devest themselves of all their property, and inca¬ 
pacitate themselves from any longer carrying on their trade; 
and this purpose they actually ctlected. Then they have done! 
every thing on their part to make it a complete act of bank¬ 
ruptcy. The defendant’s argument, then, rests altogether on 
this; that some of those who now sue as assignees are person- 
.illy estopped to insist on the ejcecution of this deed as an act 
of bankruptcy, it having been procured by themselves for this 
purpose: but there is nO case Which decides that the other cre¬ 
ditors shall be estopped, because a person happened to be 
elected an assignee who had acceded to such a deed. Such an 
estoppel has only been holden to apply to the petitioning cre¬ 
ditor, wlio in this instadhe is free from any objection; and nei¬ 
ther reason, justice, nor policy, warrant us in carrying the 
estoppel further. 

Grose J. lleCe the bankrupts themselves have done an act 
to devest them of all their property, which by all the cases is an 
act bf bankruptcyi The only objection then is, that the assig¬ 
nees (excepting Tnppcnden) who now sue are estopped from 
setting this up as an act of bankruptcy which was done by theil^ 
procurement. But if they were holden to be estopped, it would 
deprive the other creditors of the right Which they have to ac¬ 
quire the bankrupts’ property under the statutes relating to 
bankrupts \ and nothing has been shewn to alfect them. 

I-iAWRENcnJ. The Urgiimelit of the defendant has pro¬ 
ceeded upon ebniounding the case of a petitioning creditor 
with that of assignees, and applying to the latter W'hat is only 
cause of olqcction to the former; foV it is admitted, that if 
other persons than those Who were privy to the fraudulent deed 
had been chosen assignees, no Objection would have lain to the 
action on account of the persons suing. Then, as £ir as the 
bankrupts tliemselves were concerned, the execution of such a 
deed was a clear act of bankruptcy. And no objection can be 
imged against the right of Tappenden to be the petitioning cre¬ 
ditor \ the object of whose petition was, that the bankrupts’ 

property 
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property might be by the commissioners transferred to assignees 
for. the benefit of the creditors. The goodness of the commis¬ 
sion depends on the riglit of the creditor to petition, and not 
upon who the assignees may be who are afterwards to be chosen, 
and in whom the assignment vests the property notwithstanding 
any fraud they may have been guilty of, not connected with the 
assignment; and therefore they are entitled to recover in this 
case. 

Le Bi.anc J. It is objected, first, that the act of bankrupt¬ 
cy was not complete, because, at the time of the execution of the 
trust-deed by the bankrupts, it was not intended to be carried 
into execution by the creditors, but merely to be used for the [ 237 ] 
purpose of making them bankrupts: but the act of bankruptcy 
was then complete; for it consists in the fraud (for such the 
law considers it) intended against the creditors by the bankrupts; 
which fraud was carried into execution as tar as depended upon, 
them by the execution of the deed. And though the creditors 

• *7 

had changed their minds at the time, and had resolved not to 
act upon the deed, yet if they afterwards changed their 
minds again, the bankrupts could not have prevented its being 
carried into execution. And the creditors,notwithstanding their 
resolution at the time when the deed was executed, might have 
changed their minds, and determined to carry it into effect, if the 
insolventshad not been made bankrupts. Then if there were fraurk 
in the Iiankrupts, and none in the petitioning creditor, supposing 
this objection to some of the assignees who were chosen after¬ 
wards could prevail, it would be very easy for a lianknipt who 
could procure a majorityln number and value of las creditors fa 
assent to such a deed, to prevent any effect from a commission 
sued out against him by an adverse petitioning creditor who 
had refused to coinc.in under it: because as they would have^ 
to name the assignees, the objection might be urged against any 
proceeding instituted by them in execution of sucli commis¬ 
sion, and tor recovering the bankrupts’ estate^ 

Lord Ellfndorovgii C*. J. afterwards added, that the ob¬ 
jection was really resolvable into this, that a commission of 
bankrupt would be good or bad according to the choice of 
assignees. 

Rule discharged, 
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jy^**^*^ Lord Viscount Nv.Lso\agatnst Tucker. 


By the 4th ar¬ 
ticle of the 
King's prorla- 
matioii of 1797, 
respecting the 
flisti'ibiilion of 
prize, as to flag 
oHicer.>!, it is 
direrteiljthata 
chie‘'flag offi¬ 
cer idnrnbig 
h<me from a 
foreign station 
shall have no 
share of the 
prizes taken by 
tile .ships left 
behind to act 
under another 
commaml: this 
applies as well 
to ano:her com- 
mmd demining 
by seniority as 
to another chitf 
fag officer ap- 
poiiUed by ex¬ 
press commission 
to succeed the 
officer return¬ 
ing home: and 
finch tetumiug 
home, &c. 
means the com- 
menccineiit 
in fact of a 


T his was an action of assumpsit commenced in C. B. for 
money had and received, money paid, and upon an ac¬ 
count stated which was brought to determine the right to a 
considerable sum of prize money between the present plaintiff 
and Earl St, Vincent^ the former of whom succeeded the Earl 
in the command of his Majesty’s fleet in the Mediterranean 
in the course of the last war. At the trial before Lord Alvanley 
at Guildhall a special verdict was found, in substance as after 
stated, upon which the Court of C. B. were equally divided in 
opinion; but at the prayer of the plaintiff’s counsel, one of the 
J udges who thought with the plaintiff agreeing to withdraw 
his opinion, judgment was given pro formi for the defendant 
(a), on which a writ of error was’ now brought. 

The special verdict set forth, that before the making the 
capture next after mentioned, viz. on the 2d of October 1795, 
the Lords Commissioners of the Admiralty, by their order in 
writing, appointed Earl St. Vincent, *(then Sir John Jarvis) 
Kt. of the Bath, Admiral of the Blue, commander in chief of his 
Majesty’s ships in the Mediterranean, and thereby required him 
forthwith to take upon himself such command accordingly, and 
charged all captains, officers, &c. of his Majesty’s said ships to 
obey him as their commander in chief, and charged him like¬ 
wise to follow sucli orders and directions as he should from 


commander in time to time receive from the Admiralty, or any other his supe- 

chiefsdepar- , j r 

ture from the 

local station of his command for the purpose of returning home, leaving his fleet behind, i. c. 
leaving itforali effective purposes under the contronl of another conunander competent, under the 
terms of the proclamation, to command in his stead. Therefore where a flag officer, commander 
in chief in the Mediteijanean, returned to England by leave of the Admiralty for the recovery of 
liis health, leaving the fleet under the rommand of the next flag officer in seniority, but having, 
before ids departure, dispatched one of the fleet on a cruise, who made capture.s witliin the limits 
of the station, after the departure homewards of snch commander in chiet out of those limits, but 
before any new orders given by the next flag officer on whom the command of the station had 
devolved: held that the right to the l-8th, or commanding flag officer's sliarc of prize, belonging to 
tlie present oefiiig flag officer in command on the station, and not to the chief flag officer returning 
home, although the tetter still retained the title, pay, and table-money, of commander in- chief, 
after his return home, and did not resign his commission as such till at\er the prize taken, and bad 
official correspondence with the Admiralty in that character till his resignation, and made ap¬ 
pointments in the fleet as such the governing principle of his Majesty’s proctematioa being that 
the reward of prize should bo atta^ed to the present effective commander on the station, and 
not to the nominal one who returns home, leaving ships bdiind to act under another emmand. 

(a) 3 Bos. If Pull. 257-. 


*[239] 
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rior officer. Earl St. Vincent arrived at the said station, and 1803* 

took upon himself the command, the limits of which command — 
did not then extend beyond the Straits of^ Gibraltar i but 
afterwards, and before the capture after mentioned, aijid whilst ’j^'ucKca, 
the said Earl was such commander in chief, an order of the Ad* 
miralty of the 7th of November 1796 gave liberty to the Earl 
to extend the limits of his command as fiir to the northward as 
Cape Finisterrcy and to take such a situation either within tlie 
Mediterranean or on the coasts of the Atlantic^ as far as the last* 
mentioned Cape, as on a consideration of all the cs^isting cir*« 
eumstances might appear to him to be best, fn pursuance of 
which the Earl afterward8,_and before the issuing of the or^er 
after mentioned to Capbiin Digb^, aud before the making of 
the capture in question, did extend the liniits of his command 
along the coast of Spain and Portugal, as far to the northward 
ns Cape Finislerre, and at the time of the capture in question 
the limits of the station remained so extended. Earl St. Vw- 
cent afterwards applied to the Admiralty for leave to return to 
England for the re-establishment of his health, and the Lords 
Commissioners, by a letter to him of tlie iid of November 1798, 
granted him permission so to do, on his leaving the cojiintand 
of the fleet in the charge of the officer next in seniority to him, 
with such instructions for such officer’s guidance as the Earl [ 240 ^ 
judged necessary, if upon tlie receipt of such letter he should 
find that the state of his health absolutely required it. Lord 
St. Vincent, by letter of the 28th of December 1798, declined 
availing himself of that indulgence, unless compelled by 
a return of his complaint (o relinquish the command; and 
on the 11 til of March 1799,-while ho still continued in his 
command, he gave a Avritten order t6 Captain Digit/ of 
the Alcmene, one of the King’s ships under liis Lordssliip’s 
command, to cruise oflf the iiorth-Ayest coast of Spain as long as 
his water and provisions would last, for the protection of tho 
trade of the King’s subjects and his allies, and then to re-victual 
at Lisbon, and return to the station, there to act as before di¬ 
rected until further orders; which station was found to be 
within the extended limits of Lord St. Vincentes command. 

On the Z6th of June 1799, Earl St. Vincent, in pursuance of 
the permission given to him by the Admiralty as aforesaid, by 
his order in w'riting as commander in chief, directed to Vice- 
Admiral Lord Keith, the officer next in seniority to the said 
Earl, after reciting such permission in the terms before men* 

N 4 tioned, 
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1803. tioned, proceeded thus; “ Desirous as I am of giving all pos- 

rj “ sible eifect and energy to his Majesty’s service, at a crisis 

aift^nst^ “ which admits of no impediment, but, on the contrary, dc- 
Toc&er. mands the fullest exercise of an efficient and uncontrolled 
authority, I have resolved, on maturely considering these 
important objects, and your lordship’s zeal, &c. in the at- 
“ tainment of them, to avail myself of the permission thus pro- 
“ visionally granted, and to leave, his Majesty's feet serving 
‘‘ upon the station under your command. Your lordship is 
therefore hereby required and directed to take the several 
Jlag officers and captains of the said feet under your com- 
[ 241 ] mand accordingly." This order was delivered to Lord 
Keith on the said 16th of June: notwithstanding W’hich Lord 
St. Vincent continued on the said station in the f\ill and actual 
exercise of all the powers and authorities of such commander in 
chief until the 31st of July 1799, when, in pursuance of the 
aforesaid permission given to him, he sailed from Gibraltar for 
England in his Majesty’s ship^igo, and on the 16th of August, * 
before the capture in question after mentioned, arrived at Spit- 
head ill England, and immediately applied for and obtained the 
permission of the Admiralty to go to Bath for his health, whither 
lie went, and continued in England, until the 26th of November 
1799, without having resigned or being superseded in or removed 
from his office of commander in chief as ajhresaid; and during 
all that time he was continued and borne, as such, upon the 
books of his Majesty’s said ship yirgo. On the 29th of-Jw/y 
1799, Lord Keith, under orders from Lord St, Vincent, who 
still remained at Gibraltar, passed the straits of Gibraltar to¬ 
gether with Vice-Adryiral Parker, the officer next in seniority 
to him, and a detachment of the Mediterranean fleet, in pursuit 
of the fleets of France and Spain, and about the 10th oi August 
they passed Cape Finisterre, the northernmost limit of the 
Mediterranean station; and Lord Keith having chased the 
enemy’s fleets into Brest, afterwards, in pursuance of orders 
from the Admiralty, dated the 16th of August, proceeded with 
his squadron to Torbay, and put himself, on the 19th, under 
the command of Lord Bridport, commander in chief of the 
channel fleet. After Earl St. Vincent, Lord Keith, and Vice- 
Admiral Parker, had quitted the Mediterranean station. Lord 
Nelson became and continued at and until after the capture in 
question the. senior admiral personally serving within the limits oj^ 
lhat station ; and before the capture in question, the Admiralty 

sent 



IN THE Forty-fourth Year of GEORGE IIT. $12 

sent orders to Lord Nelson, dated the 20tli of August 1799, in- 1803. 

forming him, “ that from the circumstance of Lord Si. Vincent - 

having returned to England for the recovery of his health, Nbt.son 
and Lord Keith, with other dag officers, having quitted the Tucker. 
Mediterranean in pursuit of the enemy, he (Lord Nelson) was 
become the, senior ojfieer of his Majesi^^s ships in the Mediterra¬ 
nean ; and that, till the return of Lord Keith or some other 
superior officer, he {Lord Nelson) would have all the important 
duties of that station to attend to. That it was probable Lord 
Keith had led for his (Lord Nelson's) information and guid¬ 
ance such orders and instructions as he had received either 
from the Admiralty or Lord St. Vincent; but, lest hisliaving 
quitted the station unexpectedly should have prevented his so 
doing, the Admiralty thought fit to point out those objects to 
which it would bo necessary that he (Lord Nelson) should be 
particularly attentive.” Amongst other things, Lord Ntlson 
was thereby directed to watch the motions of the ships remain¬ 
ing in Cadiz, and to station a sufficient force tohlockadi' that 
port: to. insure the safety of convoys passing to and from tlio' 
Mediterranean; and to point his attention to certain services, 

Ac. as fur as tlie force under his orders would admit. Lord 
Nelson, so being the senior flag officer personal!jj serving on the 
3leditcrranean station, made and issued various orders in 
writing to such officers and commanders of squadrons and 
vessels serving on the same station as he happened to fall in 
with, hut did not give uni/orders or directions whatever to, or fa!I 
in zeith, (he captain of his Mqjesh/s said ship Alcmene. On the 
15th of October 1799, the Admiralty issued a written order to 
Lord St. Vincent, directing him “ to order tlic'several captains 
and commanders of his Majesty’s ships under his command to 
substitute in future” a certain private signal to the Post-office [ 743 j 
packets for that before used. On the IGtli of September 1799, 
by his order in wnting, Lord St. Vincent appointed J. B. to 
act as flag lieutenant on board the Argo: in which order he 
fitiled himself‘‘ commander in chief of his Majesh/s ships. See. 
in the Mediterraneanand having, as he stated, “ promoted 
Lieutenant T. L. M. mi/ flag lieutenant on board his Majesty’s 
ship Argo, to the command of his Majestt/'s sloop Cameleon. 

The special verdict then set forth certain letters to Earl St. Vin- 
cent from the board of Admiralty, after the Earl’s return to 
England for the benefit of his health, and before he resigned 

his 
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1803. his said commission of commander in chief; the fit's! of these 
, dated 20th of August 1799, acknowledges the receipt of two 

' ofl'icial letters transmitted totlie Boardby the Earl from officers 

Tucker. i^he Mediterranean fleet, and the approbation of the Board at 
the Earl's having granted permission to Mr. Tucker to come 
home. Another, dated the 26th of September 1799, • acknow* 
ledging the receipt of the B'arl's letter of the 24th, transmitting 
t%vo letters from Captain Dighj of the Alcmenc^ containing an 
account of the captures he had made. A third, dated the 4tb 
of November 1799, acknowledging the receipt of other inclo¬ 
sures transmitted through the Earl from the fleet. Then 
followed various orders from the Admiralty Board to J.K>rd 
NelsoUf continuing through the months of September October^ 
and December 1799, and February 1800, directing him to fur¬ 
nish the officer who should be sent by him to take cliarge of the 
Leander ship of war, recaptured by the Russians from the 
enemy, with a certain sum to bp distributed amongst the recap¬ 
tors, and to draw bills for the amount: apprising him of the 
Admiralty having promoted a certain lieutenant to be com¬ 
mander, and appointed liiin to the Perseus bomb; and sending . 
[ 244 ] Lord Nelson the commission to deliver to him : apprising him 
of a mistake in the book of signals^: directing him to order the 
several captains, &:c. under his command to substitute in future 
one sort ofsignal flag for another: communicating leave to him 
to permit the Portuguese squadron serving under his orders to 
return to Lisbon for repairs, if required by their Court: ac¬ 
knowledging the receipt of papers relative to Sir Sidney Smith's 
conduct at, and defence of Acre, and directing Lord Nelson 
to signify to Sir^ S. S. the high sense entertained of liis very 
meritorious services; and also confirming some promotions 
made by Lord Nelson in the fleet: ordering him to permit a 
certain chttplain to resign his appointment and return home: 
acknowledging the receipt of Lord Nelson^s letter, informing 
the Board of his having, upon a particular occasion, left tho 
command of the squadron for a short time under the command 
of Captain Troxebridge, to whom he had on that account given 
permission to wear a broad pennant, and communicating the 
non-disapprobation of the Board, under the peculiar circum¬ 
stances and for a time to be limited by the occasion; acknotv- 
ledging the receipt of letters relating to certain occurrences, and 
his views respecting the speedy reduction oiMalta: agreeing to 

allow 
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allow reasonable expences to a commissary, and approving Lord 1803. 

Ac/sow*j recommendation in his favour; and adopting his re- - 

commendation of certain other ofiicers. The^ special verdict 
then stated, That on the 17th of October 1799, after Lord St. Xuckeb. 
Vincentes return to England, and whilst Lord Nelson was the 
senior Admiral personal!^ serving on the Mediterranean stationy 
mid before Lord St. Vincent actually in fact resigned or had 
been superseded in or removed from his said office of commandir 
in chief Captain Digby, of the Alcmene, a sliip belonging to 
the Mediterranean fleet, {not having received anif order subse¬ 
quent to that of the 11th of March 1799 from Lord St. Vimenti [ 215 J 
and having been detached by that order from the said fleet, in 
company with other ships) went with the Alcmene and tliose 
other ships to Muros Lay^ to the southward of Cape Finitlerre, 
and within the limits of the station on which lie was so dispatched 
to cruise by Lord St. Vincent, and there captured two Spanish 
ships of war {Spain being then an enemy), which have been since 
condemned as prize in the Court of Admiralty. Lord Ntdson 
was not actually on board tlie Alcmene at the time of such cap¬ 
ture. The defendant Tucker was and still is prize ageiit fur the 
flag ofheers of the Medit^anean station, and< as such has 
received the produce of captures: and Lord Nelson'^a 
share, if he be entitled to the commanding flag officer’s share, 
amounts to 13,015/. 45., which remains in the defendant’s hands. 

The special verdict then set but the King’s proclamation of 
January 1797, as after-mentioned, for the distribution of prize; 
and then stated that on the 36th of November 1799, Lord St. 

Vincent resigned his said commission of commander in chietj 
which was accepted by the Lords of the Admiralty: and that 
Lord St. Vincent received his pay and table-money os such 
commander in chief up to the day of his resignation; and after 
Lord St. Vincent left the station. Lord Nelson continued to 
receive the same pay as before, but not pay as commander in 
chief. But from the 13th of August 1799 Lord Nelson received 
the like table-money with Lord St. Vincent. 

The King’s proclamation of the 25th of January 1797, set Proclamation 
out in the special verdict, is entitled “ a proclamation for grant- jistriblifiou' 
“ ing distribution of prizes taken from tlie King of Spain or of prize. 

his subjects subsequent to the 9th of November 1796, the 

date of his Majesty’s order in council for granting general 

“ reprisals 
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1803. reprisals against the ships and *goods of the King of Spnf'/f 

- “ and his subjects.” By which his Majesty’s will and pleat 

sure was proclaimed and declared, that the net produce of all 
Tucki:r. prizes taken subsequent to the said 9th of Novemhery the riglit 
1246 ] whereof was inlierent in his Majesty and his Crown, should be 
given to the takers in the proportion and manner therein set 
forth. That the net produce of all prizes taken by any of the 
King’s ships, &c. of war should bd for the intire benefit and 
encouragement of his Majesty’s flag officers, captains, com¬ 
manders, and other commissioned officers in liis Majesty's 
pay, and of the seamen, mariners, and soldiers on board liis Ma¬ 
jesty’s ships, &c. at the time of the capture. And that such prizes 
might be lawfully sold and disposed of by them and their agents 
after the same should have been finally adjudged lawful prize, 
and not otherwise. The distribution should be made as follows: 
the whole of the net produce being first divided into eight equal 
parts, the captain or captains of any of the King’s ships, &o. 
who should be actually on board at the taking of any prize should 
. have 3-8th parts ; but in case any such prize should be taken 
by any of the King’s ships under the command of a flag or flags, 
the flag officer or officers being actml/j/ on hoards or directing 
and assisting in the capture, should^ave one of the said 3-8th 
parts, the said 1-Sth part to be paid to such flag or flag ofiicers 
in such proportions and subject to such regulations as were 
thereinafter mentioned, and the remaining 8th parts in manner 
therein set forth. And the King thereby further directed, that 
the following regulations should be observed concerning the 
l-8th thereinbefore mentioned to be granted to the flag or flag- 
officers who should actually/ be on board at the taking of any 
prize, or, should be directing or assisting therein. “ Ist, That 
[ 247 ] ^ officer commander in chief, when there is but one flng- 

** officer upon service, shall have to his own use the said l-8th 
“ part of the prizes taken by ships and vessels under his com- 
‘‘ mand. 2dly, That a flag officer sent to command at Jamaica 
“ or elsewhere shall have no right to any shai'e of prizes taken 
by ships or vessels employed there before he arrives at the 
place to which he is sent, and actually takes upon him the 
“ command. 3dly. That when an inferior flag officer is sent 
out to reinforce a superior flag officer at Jamaica or else, 
where, the superior flag officer shall have no right to any 
share of prized taken by the inferior flag officer before the in- 

“ ferior 
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Ferior flag officer shall arrive within the limits of the com- 1805. 

“ mand of the superior flag officer, and actually receive some ■ —;;— 

“ order from him. 4thly, That a chief flag officer returning 
“ home from Jamaica or. elsewhere shall have no ihare of the Tockkk. 

prices taken by the ships or Vessels left behind to act under 
“ another command, dthly, That if a flag officer is sent to 
command in the outports of this kingdom, he shall have no 
“ share of tlie prizes taken by ships or vessels which have 
“ sailed from tliat port by order from the Admiralty. 6thly, 

“ That when more flag officers than one serve together, the 8th 
“ part of the prizes taken by any ships or vessels of the fleet 
or squadron shall be divided in the following proportions, 

(vi^.) if there be but two flog officers, the chief shall liavo 
“ 2-3d parts of the said l-8th part, and the other shall have 
“ the said remaining third part: but if the number of flag 
“ officers be more than two, the chief shall have only one half^ 

“ and the other half shall be equally divided amongst the 
‘‘ other flag officers. 7thly, That commodores with captains 
“ under them shall be esteemed as flag officers with respect 
to the 8th part of prizes taken, wliether commanding in 
“ chief or serving under cq^iniand. 8thly, That the first I - 
“ captain to the Admiralty and commander of his Majesty’s 
“ fleet, and also the first captain to his Majesty’s flag officer 
“ appointed or thereafter to be appointed to command a fleet or 
sqiiadon of 30 ships of the line of battle, and also the first 
“ captain to his Majesty’s flag officer appointed or thereafter 
“ to be appointed to command a fleet or squadron of 15 ships 
“ of the line of battle^ provided such last mentioned fleet or 
squadron shall be composed of his Majesty’s own ships, shall 
“ be deemed and taken to be a flag officer, and shall be entitled 
‘‘ to a part or share of prizes as the junior flag officers of such 
“ fleet or squadron.” 

The special verdict concluded in the usual form ; and was 
argued very elaborately in Trinity term last by Shepherd Serjt. 
for the plaintiff in error, and by Erskine for the defendant. 

But Ihe case was so fully discussed by the learned Judges in 
the Court of Common Pleas, and afterwards by the Lord Chief 
Justice of this Court in delivering the opinion of the whole 
Bench, that it would be superfluous to repeat the argument.s 
urged at the bar; which turned for the most part upon the 
grammatical, reasonable, and relative construction of the King's 
several proclamations for the disttibution of prize. After.the 

argument 
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1803. ftrpjrument the case was directed to stand over to tin's term for 
- , judgment: and now 

IjU. ^ ELSON 

tigainst T 1 

TucKEn. Lord Ellenboiioitoh C. J. delivered the opinion of the 
Court. This is a writ of error brought upon a judgment of 
the Court of Common Pleas {a) in favour of tlie defendant, in 
an action for money had and received, and in which the de- 

[2 49] fondant pleaded the general issue. The question arises upon the 

facts found upon a special verdict in that Court, and is. Whe¬ 
ther the plaintiil'be or be not entitled, under his Majesty’s pro¬ 
clamation of the 25lh of January/ 1797, and the prize act of 
33 Geo. 3. c. 6(j., to the chief flag oflicer’s share in a prize of 
tw o Spanish ships of war made on the 17th of October 1799 by 
Captain Digbt/ of the Alcmene, such ship and olfjcer being 
then under the command of the commander in chief of the 
Mediterranean station? The amoimt of that share, and that the 
defendant has received the same in his character of prize agent 
to the Hag officers of that station, and that he now' retains the 
same for the use of the plaintiff (if the plaintiff be entitled to 
such chief flag oflicer’s s^are), is admitted. The facts stated in 
the special verdict, and upon the result of which Lord Nelson 
claims to be so entitled, arc in substance as follows. [His 
Lordship here stated the substance of the special verdict as be¬ 
fore set forth.] It appears very clearly from the correspond¬ 
ence which lias passed between Lord St. Vincent and Lord 
Nelson respectively and the Admiralty board, and from the 
various documents stated with reference to each of these Admi¬ 
rals, and the relation in which from those documents thev 

% 

respectively appear to have stood in regard to the ships and 
vessels on the Mediterranean station, that Lord St. Vincent was 
considered by the Admiralty Board as commander in chief of 
that fleet from the 2d of October 1795, the date of his orts-inal 
appointment, and that he had all along the pay and table-mo¬ 
ney as such, and*also acted as such for certain purposes down 
to the 26th of November 1799, when be formally resigned the 
commission by which he had been appointed to that comfhand. 
It also appears that Lord Nelson was, during a part of the 
^ame period, comprehending the time when the capture in ques- 

['250] tion was made, considered by the Admiralty Board us the acting 
commander in chief on that station, although he received np 
increase of pay on that account, nor indeed the table-money 

(a) 3 Bos. S{ Pul. ii7. 


a commander 
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a commander in chief prior to the 12th of August 1799. But 1803. 

the question for our consideration is not, which, if either, of - 

these noble Admirals may, in consequence of being; so treated 
and considered by the Admiralty Board, be properly entitled, TucKEa.. 
according to the courtesy or usages of the navy, to the appel¬ 
lation and station as commander-in chief for the purpose of 
honorary distinction, or even for other purposes in some degree 
effective and substantial; but w'hich, if either, of them, at the 
period of the capture in question, was in respect of his actual 
situation^ with reference to the terms of the proclamation^ the 
person intended thereby to receive the advantage of the chief 
flag officer’s l-8th share in captures made by the ships on that 
station. If the proclamation shall be found to be distinctly and 
unambiguously expressive of his Majesty’s intention on the 
subject, that intention, capable of being so collected, must prc> 
vail, and be judicially carried into effect by us, without regard 
to its agreement or disagreement with any supposed course and 
practice of the service, or its conformity to the opinion which 
the Admiralty Board may be supposed to have entertained or 
intimated on the subject. It is only upon a supposition that 
some ambiguity exists in the terms of the proclamation itself, 
that the«ourse of the sm*vice, or any other like collateral aids 
can ba resorted to, for the purpose of explanation: it being 
always to be remembered, that the proclamation which was 
issued in 1744, (altered as it was in the particulars hereafter 
liientioned in the year 1756,) was made for the immediate pur¬ 
pose of introducing a new and specific regulation on the sub¬ 
ject, to prevent, as it professes, disputes arising amongst flag [251] 
officers, and to explain and settle the right of flag officers and 
commanders in future; and of course must, where it varies 
from them, be allowed to govern and control the antecedent 
practice and course of service in that respect, and not to be 
controlled and gov^ned by them. To adopt any other princi¬ 
ple of construction would be in all cases to cut down aud cur¬ 
tail every new rule, so as to leave the practice meant to be 
abolished as little altered as possible; in other words, would be 
to construe the terms of a new rule most favourably to the con¬ 
tinuance of the old abuse, instead of most effectually for its 
suppression. Although the last proclamation, i. e. that of 1797, 
is the*only one stated upon the face of the special verdict, yet 
as all the other antecedent proclamations on the same subject 
have been referred to by the counsel as an agreed basis of ar¬ 
gument 
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gument on this occasion, as well as referred to in, the judgments 
given- in another place, and as they throw some additional light 
Upon the proclamation now immediately under consideratioif, 
it may he material to advert to them, and to the several altcrq^^ 
lions which have successively taken place in them, in respec^j 
to the flag officers* l-8th; from which it wiU appear that the 
(Jrown has proc^ded progressively and constantly upon the 
principle of appropriating that shaCe of reward, which at first 
Was annexed to tlie mere station of commander in dhief^ still 
more and morn to the immediate^ actual^ and present exerehe of 
the efficient functions of principal commander; narrow ing from 
time to time hy such successive alterations the advantages be¬ 
fore allowed to the non-resident commander in chiefs if 1 may so 
cull him, and conferring tUemj w'here it should seem tliatpublic 
policy and the interest of the service required tliat they should 
be conferred, namely, on the principal, effective flag 

oificor of the station. This l-Sthshare w^as assigned by-the oldest 
proclamation 1‘ have seen, which is that of 1708, and i.s in terms 
the same with all the proclamations down to 1740, to thc fla^ 
officer or officers being octualh/ on hoard, or directing and assist¬ 
ing in the capture. His Lordship here observed, that Lord 
Ahanlei/s observation in p. 279. of 3 Bas. Sf Puim Rep. of 
this case, did not seem correctly founded. He supposes the 
words “ directing and assisting” in tlie proclamation of 1710 
to have been changed to “directing or assisting** in that of 1744 
and the following ones: whereas it standi in that of 1797, fui- 
lowing that of 1744, both ways, i. e;, in the introductory part 
of the proclamation, which professes to regulate the distribu¬ 
tion, it stands, “ directing and,'* See. ; and in the subsequent 
part whirh refers to and purports to recite the former part, 
it stands “ or.” So that it should seem the same thing w'as 
thought to be sufficiently and indifferently expressed either in 
the'one w'ay or the other. And so in effect it is: for-in the 
case of a commander not immediately present, the only assist¬ 
ance he can give must be in the way of direction ; and so “ di¬ 
recting and assisting," and “ directing or assisting," come to the 
same thing. In the case of captains of ships it W’as always re¬ 
quired that they should be actually on board in order to enti¬ 
tle them to share in captures: but, in the case of flag ofl'iccrs, 
actual presence on board was not required : but virtual co¬ 
operation, by means of such direction and assistance as might 
be supposed, however remotely, to conduce to the event of 

capture, 
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capture, was holden sufficient to entitle them to share. In the 
construction of these terms, Ae mere circumstances of holding 
, a commission as qpmmander in chie^ and an authority in vir« 
, tue thereof to direct and assist in the ^operations of the fleet, 
although perhaps never exercised, has fa^n thought sufficient 
to constitute such a direction and assistancey by intendment and 
inference conducing to the evdbt of capture, as entitled the 
commander in chief to share. And accordingly under that 
form of proclamation every commander in chief claimed to 
share from the date and during the continuance of his com> 
mission, although he should never have joined his fleet, or 
have given any order, or done any other official act in his qua* 
lity of commander. This practice of sharing by commanders 
in chief, which the proclamation in the form it then bore was 
understood to'warrant, was justly deemed injurious to the 8er> 
vice, and to require, upon evary principle of sound policy, 
material alteration and amendment; and which it afterwards 
received on the 14th of June 1744, by his Majesty’s proclama¬ 
tion, of that date. That proclamation, which appears to have 
issued upon an application to the Crown to prevent disputes 
amongst flag officers, professes, as before observed, to make 
such a regulation as mai/ explain and settle the right'of flag 
officers and commanders in all cases of prizes taken from his 
Majesty’s enemies at sea; and then proceeds to order the fol¬ 
lowing regulations to be observed; “ 1st, that a flag officer 
commanding in chief upon service shall have l-8th part of 
all prizes taken by ships under his command.” This regula¬ 
tion, if not followed by others of a n^ative and restrictive 
nature, would have left the flag officers commanding in chief 
entitled, as he was before, i. e. in virtue of his commission, and 
as long as such commission should last; but the following 
regulations circumscribed that right within narrower and more 
u^ftil limits; confining the commencement of it, as to captures 
made by ships on any particular station, in the case of a flag 
officer sent to command abroad, to the period of his actual 
arrival, and its duration to the period of his actual continu¬ 
ance within the limits of his command. The articles are 
these; l^dly, that a flag officer sent to command at Jamaica 
or elsewhere shall have no right to any share of prizes taken by 
ships employed there befiire he arrives within the limits of his 
command.” And the spirit of this regulation is carried still 
further and more strongly marked by the language of the 2d 
VoL. IV. * O article 
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180^. article in ti&e proclftifiation i)f 1^66, and tlie later yeatn ih- 
Ld "kSsos Ifcemtife flag oiiScer sefit tb Cotete'aild 

against ^ *" prized ** belro!*e lie aitilrles,*’ not liietfeljf 

TbcKZR. within the limits of hia command, but ** at the place to which 
he is sent, and actually takes upon himself the commtufid.'* 
4thly, That a chief flag oflicej^ returning home fl'om JariicAca 
or elsewhere shall have no share in ptizes taken by the ships 
left at Jamaica or elsewhere, after he has got but of the limits 
of his command'' Now I would ask if this 4th article in the 
proclamation of1744 had remained unaltered, it were possible 
to contend that Lord St. Vincent was entitled to the com¬ 
mander’s l-8th in the prices in question, captured, as they 
were, long after the time when he had got beyond the local 
limits of his command: except indeed he is to be considered as 
an admiral not returning home, within the terms Of the procla¬ 
mation at any time prior to his actual return, or rather prior 
to his formal resignation of his commission: wliich point 1 wilt 
proceed to consider, after having first stated the new 4th arti¬ 
cle introduced in lieu of the one which is to be found in the 
proclamation of 1744. And Which new 4th article occurring 
first in the proclamation of 1756, continued in all the subse¬ 
quent proclamations, including that of 17^7, upon which the 
present question is to be decided, is as follows: 4thly That a 
[•265 ] chief flag officer returning home from Jamaica or elsewhere 
shall have no share of the prizes taken by the ships or vessels 
left behind to act under another command." Tlie words left in 
the former 4th article, and left behind in the latter proclama¬ 
tions, must be understood to mean the same thing, viz. a local 
severance or separation of the commanding officer fi’om the ob¬ 
jects of his command: for if he leave them at all when he is 
proceeding homeward, he must necessarily leave them behind. 
The whole question must therefore turn chi the words left 
behind to aB under another command," which are first to be 
found in the new 4th artiede of 1756, and not in that of 1744, 
coupled with the words returning home," which are to be 
found in the proclamation of 1744, as well as in all the subse¬ 
quent proclamations, including that of 1797. And these wurds, 
“ returning home," and ships, &c. “ left behind to act under 
another command," do in their plain, natural, obvious, gram¬ 
matical sense appear to ns to denote and signify the commence¬ 
ment of a departure of a commander in chief from the loCal 
station of his command, for the purpose of rctumhig hume, 

* leaving 
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leaving his fleet behind, and leaving it for. all aetive and eflfeo- lfl09« 
tive purposes under the discretion and controul of another 
oommander, competent under the tenn8x>f the proclamation to Neli pfi 
direct in his stead. The words *Ueft behind to act,” import a TSvcasa. 
devolution upon another of the foil, effective, and discretionary 
authorities and powers for the purpose of acting, i. e. of active 
service (including of course operations both of an offensive and 
defensive nature), which were before exercised by the offiqer 
returning home. The words ** another command,'' inasmuch 
as no restrictive words on this head are contained in the pro¬ 
clamation, can by no intendment which the law will warrant 
us in admitting, restrained to the command of another flag [ 256 3 
officer especially appointed by express commission from home to 
succeed the person returning home, but appear to us dourly to 
mean the command of another officer competent to exercise the 
same degree of command over the fleet which the returning 
commander was before competent to exercise. It would be 
enough to say in &vour of this interpretation of the 4th article 
in the proclamation in question, that it folly satisfies the plain, 
natural, and grammatical sense of every word in the article it¬ 
self; that it accords with every word in every other article in 
the proclamation; and that it certainly coincides with the pre¬ 
sumed object of the several alterations and restrictions before 
introduced into the frame of the original proclamation. Many 
reasons may be suggested as likely to ha\e occasioned the last 
alteration made in the 4th article, whereby the right of the 
commander in chief to share in prizes is made to determine on 
his returning home, and leaving the ships behind to act un¬ 
der another command,” instead of upon bis getting out of 
the limits of his command.” One of such reasons may have 
been, what was thrown out by my brother Heath in his judg¬ 
ment in tlie Coiymoii Pleas but as a conjecture only, viz. to 
obviate the difficulty of ascertaining the point of time, with 
reference to tlie date of the capture, when the returning admi¬ 
ral might have passed the capes or headlands which formed the 
limits to his station. 1 think, however, if the alteration 
had been made in order to obviate this difficulty, the same 
reason would have induced the omission altogether of the 
same phrase, and a substitution of some other in its stead, 
in the 3d article of the proclamation where it again occurs, 
by which the right of the superior flag officer to a share of 
prizes taken by an inferior flag is made to commence on 

02 ' the 
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1803. the arrival of the inferior flag officer within the limits of his 
Ld "ni^son however have been altered, and it appears 

against probable that it was so, in order the further to promote 

Tucker, the useful object alluded to already, i. e. of immediately and 
strictly connecting effective and present service with its natural 
and proper reward resulting from capture. The interval which 
might elapse between the departure of the commander in chief 
frdVn his fleet, and the time of his passing the limits of his station, 
might happen to be considerable. It appeared therefore, 1 pre¬ 
sume, to the government of that day to be unreasonable that 
the succeeding commander should be deprived of the full and 
immediate rewards of active and successful enterprize, whilst 
his returning predecessor might happen to be lingering within 
the limits of his former command. In this view of the provi¬ 
sion it seems introduced in furtherance of the same policy 
which first suggested the propriety of applying any restriction 
at all to the before unqualified right of sharing by a commander 
in chief from the date of his commission, and during the whole 
period of its legal existence. This way of considering the 4th 
article of this proclamation is, it cannot be dissembled, mate¬ 
rially at variance with the decision of Sir W. Scott in the case 
of the St. Anne («), and which I agree with Lord Alvanlei/ in 
tliinking not to have proceeded upon the last ground of argu¬ 
ment taken by the King's Advocate, viz. that Captain MomalCs 
command, as not being the command of another flag, was not 
another command within the meaning of the 4tli article; but 
that it proceeded on the ground of Admiral Murrai/'s not hav¬ 
ing abdicated the command, and continuing on that account 
258 J entitled to the advantage of it. And supposing Sir W. Scott 
to have decided on that ground, the deference justly due to an 
authority on all accounts so respectable makes me regret that 1 
cannot bring my mind to agree in the ground of that decision. In 
construing a legal instrument, by which I find a right once 
vested to be afterwards made defeasible, and that upon an event 
cr condition plainly and distinctly specified, the event or con¬ 
dition being in this case his returning home,” 1 dare not al¬ 
low myself to engraft upon words of so simple and unambigu- 
ofis a nature qualifications not to be found in any one corner 
of the instrument itself; nor to say that a returning home” 
utcans, not merely the act of returning home, but that act 


(a) 3 RiA. 60. 


coupled 



£58 


IN THE Forty-fourth Year op GEORGE III, 

f 

coupled with a particular motive and purpose, namely, the 1808. 
motive of abdicating^ the command, and the purpose of con- — 
tinuing at home afterwards dischargcfi from the duties of 
such command. The right to prize is by the King's^ pro- Tucker. 
clamation made to determine upon an outward notorious act, 
consisting of two parts, viz. returning home, and leaving 
the Jleet to act under another command. The construction 
given then would require, in addition to the act of returning 
and leaving the fleet under another command, a motive or in¬ 
tention which the party doing the act might even confine to his 
own bosom, or which he might announce and declare perhaps 
for the purpose of erecting in his own flivour an excuse for ab¬ 
sence from the station of his command; and consistently with 
which absence, under the construction contended for, he 
might retain all the advantages of actual command so long as 
the Admiralty should suffer his commission to remain in force. 

Such a construction would at once nullify the effect of the 
article for every essential purpose of present and effective ser¬ 
vice, and would give ja returned commander in chief, if he could [ 259 3 
keep his real purpose of not returning again to himself, or 
could steer clear of any formal act of abdication, in the full. 
and entire possession of all the eventual advantages of command 
which might arise from dangers in whicli he would not parti¬ 
cipate, and councils in which he would have no concern. It 
would surely not be a desirable thing to depart from the plain 
literal meaning of common and intelligible words occurring in a 
written instrument, in order to give effect to a construction 
which would be attended with such consequences; and which 
construction could only be imposed on these words by im¬ 
porting the materials on which it is to be grounded aliundd, 
by implication troni a supposed practice, to which even if it 
exist, that instrumqnt in no part refers, and still less professes to 
be governed by it: and where the adoption of such a construc¬ 
tion would render the right to the principal share in prize no 
longer dependant on actual service, but on the mere interested 
will of a party, in whom the right of electing, after his return 
home, and even after a beneficial capture made by the fleet 
should be vested, whether his own aiitecedent act of returning 
home should be and enure in point of effect as a reluming home 
within the meaning of the proclamation or not, so as to oust 
him of his claim to share in the advantage of such capture; 

O 8 and 
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1905. and which if he were disposed to retain it, his own incaution 
could in this way of construing the article alone take from him, 
commission should remain in force. It may be 
TucKEa. ^hat such disingenuous conduct is not to be suspected in 

a person filling so high and honourable a station in his'Ma¬ 
jesty's service in any instance, and that it is morally impossible 
to have taken place in the present. Admitting as we do the 
[ 260 ] force of this observation in the utmost extent which can be al¬ 
lowed to it, it by no means proves (what indeed, as being con¬ 
trary to the result of all human experience, cannot be proved) 
that any law would be useful and expedient which would be so 
framed as to depend forits effect and application upon the con¬ 
sciences of those whose interests were to be affected by it. It 
is not therefore probable that such should be the real meaning of 
any provision of law which is capftble of receiving a better and 
more beneficial interpretation. I have no occasion particularly 
to advert to the several other cases cited in argument, which 
are all to be found in Johnstone v. Margetson (a), and the cases 
subjoined in the notes thereto. It is enqugh to say, that our 
construction of this proclamation is consistent with them all, 
and indeed with every case I can find to have been ever decided 
in the courts of law on the subject of prize, except the single 
ease of the St. Anne. Supposing, therefore, that Lord St. Vin~ 
rent's claim to share under the circumstances stated is ousted 
by the 4tli article of the proclamation, as we think it is; the 
only remaining question is. Whether Lord Nelson be entitled 
to share in his place ? And feeling as we do no di6ference be¬ 
tween the rights incident to a command devolved, and a com¬ 
mand immediately conferred hy commission, in this particular 
it follows according to what was laid down by Lord Mansfield 
in Pigot V. White (b), that Lord Nelson, as having become the 
commander in chief by devolution (as Admiral Pigot in that 
case was by special commission), at the time when the prize 
was taken, must be fully Entitled to the benefit of prizes taken 
during the period of his command by ships sent out under 
the orders of Lord St. Vincent, a preceding commander in 
[ 261 ] chief on that same station. Lord Nelson'n very situation as 
commander in chief at the time rendered him privy to the 

{») 1 H. (») Ih. m. n. 
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orders before given, and authorised him to revoke, qua- 1809.' 

lify, or carry the same into effect, as he should think fit; - 

and inasmuch as being so privy and authorised, he did not in 
this instance recal the ships, or revoke the orders under which Tvca^ 
they .were acting, he may be considered as having virtually 
confirmed and renewed those orders: and in that respect may 
be fairly deemed by direction and assistance to have co-operated 
in producing the capture in question in his character of chief 
flag officer upon that station. On these grounds we are of 
opinion that Lord Nelson is entitled to recover the chief flag 
officer’s l-8th share now remaining in the hands of the defend¬ 
ant for his use, and of course that the judgment given below 
for the defendant must be reversed, and judgment here given 
for Lord Nelson^ the original plaintiff, as w'ell as plaintiff 
^ error. 


J udgment r'eversed. (a) 


(a) See tlie next case. 


♦Lord Keith against Pringle (a). Monday, 

Nov, 11th. 

I N assumpsit for money had and received, tried before Lord An inferior 
Elknhoroush C. J. at the Sittings after last HiUirv flag officer 

succc^Gilinfif oV 

term at Guildhall, a verdict was found for the plaintiff fer devolution to 

the principal 
command, 

npon the returning bon)^ of his superior flag o^cer commander in chief on a foreign station, is 
entitled under the King’s proclamation of 1797 to the chief flog officer's l-8th share of prize taken 
within the limits of the station by a squadron which had been detached from the main body, (with 
which such inferior flag officer remained, by the superior flag officer before bis return home: but 
the prize not taken till after he had passed the limits of his station on such return home: and this, 
though the superior flag officer before his departure directed the inferior flag officer to take under 
his command those ships only, by name, which continued with him at the principal station, and 
the detached squadron when they retunud to the same place after tlie particular service performed, 
for the performance of which he had before limited a time: and though such superior flag officers 
commission was stated to be to command in chief a squadron upon a parHetiJar aenice, and not 
merely upon a particular station: and tliou|d> such superior flag officer did not res^ his commission 
of commander in chief till after his return home, and after the prize taken. At least, the superior 
is not entitled to recover such share of prize from the inferior flag officer who bad received it. 


•[ 882 ] 


(a) See the last case. 

04 
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1803. . subject to the opinion of tins Court on the following 

Lord Ksith liberty to either party to turn it into a special 

against verdict. 

PaiNGLE. In March 1795 the plaintiff (then Sir George Keith Elphin- 
sfone;) Rear Admiral of the Red, was appointed by the Board 
of Admiralty, commander in chief of his Majesty's ships of war 
at the Gape of Good Hope and in the Indian seas; and Rear 
Admiral Rainier was, till the plaintiff’s arrival, commander in 
chief in the Indian seas. In the order of appointment of the 
plaintiff he was denominated commander in chief of n. squadron 
of his Majesty’s ships, &c. to be employed upon a particular ser¬ 
vice (a). At the time the plaintiff accepted the command he 
was authorised by the Admiralty to return to England when¬ 
ever he should think fit. By an order of the 16th of April 1796 
the Admiralty ordered the defendant, then at Spithead, “ to 
take Captain Osborne of the Trident under his command, and 
[ 263 ] to put to sea with that ship and the 7'remendous^ and proceed 
with all dispatch to the Cape of Good Hope, and to put him¬ 
self, on his arrival there, under the command of the plaintiff, 
commander in chief of his Majesti/s ships, Sfc. on that station, 
and follow his orders for his (the defendant’s) further proceed¬ 
ings. And the defendant was thereby further directed, in case 
on his arrival at the Cape of Good Hope he should find that the 
plaintiff had left that station and returned to England, in that 
event to take under his (the defendant’s) command all such of his 
Majesty’s ships. See. as he might find there, or which might 
arrive there under orders either to join him or the plaintiff; and 
to carry into execution any unexpected orders which might 
have been left with the commanding officer of his Majesty's 
ships at that place, as well as those which he might from time to 
time receive frpm the Admiralty for his further proceedings.” 
In pursuance of these instructions the defendant proceeded to the 
Cape of Good Hope, and on his arrival there in July 1796, put 
himself under the command of the plaintiff, who had not then 
left the station. On the S4th of June 1796 the plaintiff wrote 
tp the Admiralty for permission to return to England, as the 
object of the expedition intrusted to his conduct had been accom¬ 
plished: and on the 15th of Noroember 1796 he received for 

(a) There was no designation of any local limits of such particular service in 
the order of appointment; which was a circumstance relied on by the plaintiff's 
counsel in the argiunent. 


answer 
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answer that the Admiralty had, by former letters, left him at 
liberty to exercise his discretion as to his return. On the 9th of 
September 1796 the plaintiff, being commander in chief as afore¬ 
said, sent a squadron of five ships, under the command of Cap¬ 
tain Jtiosackf of the Jupiterfrom the Cape of Good Hope^ to cruise 
off the island of Mauritius^ which was within the limits of what 
was then understood to be the Cape of Good Hope station; in 
which order Captain Losack was directed to cruise off the Mau^ 
ritius for six weeks, at the expiration of which he was “ to return 
“ to this anchorage” (i. e. Table Bat/, at the Cape), first calling 
at St. Augustine Bay for wood, if convenient. And the captains 
of the ships forming that squadron were, by the plaintiflT, at the 
same time directed to put themselves under the command of Cap¬ 
tain Losack, and follow his orders for their further proceedings. 
By a further order of the 16th of September 1796 the plaintiff 
directed Captain Losack “ not to remain off the French isles 
beyond the middle of November; and at quitting the station to 
send the frigates to Foul Point, Madagascar, for the purpose 
of seizing the French vessels and breaking up their establish¬ 
ment at that place; and he was to be at liberty to send such 
captures to India as were unfit for the Cape.** In pursuance 
of these orders Captain Losack sailed with the five ships to 
cruise off the Mauritius, and to perform the other services there¬ 
in mentioned. On the 5th of October 1796 the plaintiff, being 
about to sail fbr England, wrote a letter to the defendant, in 
which he said; “ It is my intention to depart for Europe in a 
short time with the Monarch and Daphne, and I have there- 
‘‘ fore the honour of addressing you for the purpose of com- 
municating such circumstances as may afford you information 
“ relative to the concerns at this colony, and explain to you the 
“ arrangement I have made to be observed with respect to his 
Majesty's ships, Sfc. under my command; and also to ofier you 
“ such instructions as I conceive may tend to the advantage 
of his Majesty’s service; begging leave, at the same time, 
to observe my inclination that you should exercise your 
own discretion in all points relative to the naval affRirs at 
this colony, both on board and on shore; and being well as- 
“ sured that they cannot be transferred to any one more ex- 
perienced or able to conduct them. On my departure you 
« will consequently take under your command his Majesty's 
ships, SfC. at this colony, detaching those intended for India 

«and 
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and other destinations, conformably to the instructions you 
will receive, and the two lists inclosed, containing the names 
“ of the ships appropriated to this colony^ and of those attached 
to the Indian station under the command of Rear Admiral 
Rainier* The ships^ lately sailed under the orders of Captain 
« Liosack, named in the margin (a) will return hither after their 
serviccj and remain under your command. The isles of 
Mauritius will always require the attention of his Majesty’a 
ships; it was therefore my intention, as constantly as practi- 
cable, to have cruisers in their vicinity; but as the approach- 
ing hurricane season wUl suspend that service, it wiU be then 
advisable to keep some ships of force cruizing off the Cape, 
“ or in the Mosamhique Channel, to intercept homeward-bound 
vessels.” This letter also apprised the defendant that the 
accounts for victualling, and- for sick and wounded, would 
be settled .by the plaintiff up to the 30th of September 1796, 
and that from that date they would devolve upon the defend¬ 
ant. This letter was accompanied by lists, dated 6th of Oc¬ 
tober 1796: one of which was intiUed, “A list of ships that 
“ are to remain at the Cape of Good Hope, under the command of 
“ T. Pringle, Esq. Rear Admiral of the Red,” dpc. Another 
was intitled, A list of ships that are ordered on a cruise and 
“ other services, on the execution of which they are to return to 
“ the Cape of Good Hope, and remain under the command of 
“ T. Pringle, Esq.” &;c. (This last contained the five ships 
composingthe squadron under Captain Losack.) The third 
waa “ a list of ships that are to remain in the East Indies 
under the command of Admiral Rainierf Ste. On the 6th 
of October 1796 the plaintiff, being still commander in chief, 
issued the following order, directed to the defendant: You 
are hereby required and directed to take under your com- 
mand his Majesty's ships, &c. at this colony, and to corres- 
pond with the secretary to my JU>rds Commissioners of the 
Admiralty by all opportunities.” Signed by the plaintiff. 
And a simihur order, of the same date, was.issued by the plain¬ 
tiff to Admiral Rainier, directing him, ^4o take under his com- 
« maud his Majesty’s ships, &c. in the Indian seas, and to cor- 
** respond with the Secretary of the Admiralty, and also with 
^ TBLw Admiral Pringle, .commanding at t/ie Cape of Good 

\ (a) Jagitat Stspas, CreatMt, Brwsos, aod Sphpnx. 

“ Hope, 
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^ /Tope, witji whom it would be essential to have a constant 
‘‘ communication.” On the 7th of October 1796 the plaintiff, 
with his Jlogjlying as commarukr in chiefy sailed from the Cape 
of Good Hope for England^ where he arrived on the Sd of 
Janwsry 1797, and on the \9th of that month struck his fag. 
On the 19th of the same month the Admiralty Board signed 
commissions to the defendant and to Admiral Rainiery respec¬ 
tively appointing them ccmmanders in chiefy the former at the 
Cape of Good HopCy the latter in the Indian seas; and on the 
SOth transmitted such commission to the defendant in a letter 
signifying his appointment as commander in chief of his Ma¬ 
jesty's ships, &c. at the Cape of Good Hope. The plaintiff did 
no act to resign or part with his command as commander in 
chief, nor did the Admiralty do any act to deprive him thereof, 
unless the acts stated in this case amount to a resignation or depri* 
vntion thereof. Upon the departure of the plaintiff from the 
Capcy the defendant was the only flag officer within the limits 
of what was then considered to be the Cape of Good Hope 
station, and Rear Admiral Rainier was the only flag officer 
within the limits of the station in the Indian «eas. When 
the plaintiff quitted the Cape of Good Hope he did not intend to 
return thither to resume the said office of commander in chief. 
The squadron under the command of Captain Losacky which 
hud been sent by the plaintiff to cruise by virtue of the said 
orders, on the 9th and 16th olSeptember 1796, continued to cruise 
under those orders, (no others having been sent,) until the return 
of that squadron to the Cape of Good Hopcy which took place on 
or about the 90th of January 1797; and during that cruise made 
several captures within the limits of what was then considered to 
be the Cape of Good Hope stationy and after the plaintiff had 
passed those limits on his return home. The ships with their car¬ 
goes have been respectively condemned as lawful prize; and 
one-eighth part of the prize money amounting to £ has been 
paid to the defendant, who claims the same as the flag iflfroer’s 
eighth part mentioned in his Majesty's proclamations respect¬ 
ing prize money; but which eighth the plaintiff seeks to re¬ 
cover in this action, or such part thereof as the Court shall 
think him entitled to. It was agreed in the case, that the se¬ 
veral proclamations which had from time to time been made 
by his present and his late Majesty relative to the distribution 
of prize money might be read, as if the same wbre inserted in 
the case. And the question made for the opinion of the Court 

was. 
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was, Whether the plaintiff were entitled to reeover the l>8th 
part of the prize money or any part thereof: if he w^re, the 
verdict to stand, and the damages to be entered accordingly; 
if not, then a verdict to be entered for the defendant. 

This case was argued in last Easter term by Jervis for the 
plaintifl^ and Dampier contrit: but as the arguments turned 
upon the same general topics as in the last case of Lord Nelson 
V. Tucker^ applied to the special wording of the orders and in¬ 
structions set forth in this case, it is unnecessary to detul 
them. 


Lord EiiiiENBORovGH C. J., at the conclusion of the argu¬ 
ment, said, that as the case of Lord Nelson and I'uckery 
which stood for argument in the paper (a), involved many of 
the points then in discussion, the Court would not give judg¬ 
ment in this case till after they had heard the other argued. 
And now in this term, immediately after the judgment pro¬ 
nounced ill the last reported case of Lord Nelson v. Tucker, 
his Lordship proceeded to give judgment in this case. After 
stating the fiHcts; 

The question which this case involves has been already iu 
effect decided by us in the judgment we have lately given in 
the case of Lord Nelson v. Tucker, upon a writ of error from 
the Court of Common Pleas. The present question in sub¬ 
stance is, Whether an inferior flag officer, upon whom the com¬ 
mand of a fleet had devolved; (for 1 think it is to be taken 
rather as the case of a command attaching by devolution, than 
as one created by express designation and appointment,) by ttie 
retqrning home of his superior flag officer, without any inten¬ 
tion when he quitted of resuming the office of commander in 
chief, be entitled to retain the l-8th share of prize money re¬ 
ceived by him in respect of captures made after the superior 
flag officer had passed the limits of his station on his return 
home ? Or, rather (which is enough for the purpose of the 
present case), Whether the superior flag officer who has so 
returned be entitled to recover that share from the inferior flag 
officer who has received it ? The present is a still stronger 
[ 269 3 in favour of the right of the inferior flag officer, upon 

whom the command had devolved, than the one we have just 

m 

' t 

(a) The caee of Lord Nettw v. Tucker, <mte, p. 338. was aot argued till last 
Truttty term. 

determined j 
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determined; because it is not embarrassed by any ailments 
to be drawn from what may be supposed to haTe been decided 
in the case of the Saint Anne (a). But it is not even necessary 
to determine in this case, whether the inferior flag officer be 
entitled; it being sufficient for the decision of the case before 
us, if the plaintiff shall appear not to be entitled. And as he 
is admitted, to have been a chief flag officer returning home 
from the station of his command, witl^ut any intention of re¬ 
turning to resume his command^ the question is reduced to the 
single point, Wliether the command of Admiral Pringle were 
“ another command (6),” so as to perfect that event or condi¬ 
tion upon which, by the 4th article of the proclamation, the 
right of the returning commander is made to determine ? And 
upon that point, for the reasons so recently given, we are of 
opinion that the command of Admiral Pringle was another 
command^* within the meaning of the 4th article of the pro¬ 
clamation, so as to determine the antecedent right of sharing in 
Lord Keith. To hold otherwise, would be to recognize a right 
in the departing commander in chief so to mould and feshion 
, his command on the eve of his departure, as either to reserve 
a part of the ships under his own nominal command up to a 
given period, with all the benefits eventually arising from such 
command, exclusive of his successor, or though his command 
should be in Ikct determined in respect to them, to postpone 
the period at which that of his successor should commence, so 
as to obviate in his own favour the literal effect of the words, 
“ left behind to act under another command.''' But no contriv¬ 
ances of this sort, if any such should ever be attempted, 
(which cannot be supposed to have been the case in the present 
instance,) can be eftectual to deprive a successor of the advan¬ 
tages incident to his command. In the same moment, in 
which the effective poramand of the actually returning com¬ 
mander cuds, does that of the succeeding flag officer, either by 
devolution or commission, begin, with all its necessarily at¬ 
tendant rights and advantages. The preceding commander 
cannot by his own mere authority continue in his own person, 
or erect in the persons of any of his captains, a species of com¬ 
mand independent of that of the succeeding commander ol the 
station, and exempt from his direction and control. And the 
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(a) 3 nob. 60. 


(b) Vide the words of the proclamation, antpf 247. 
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peculnr turn of expresoion used in this case in the letters of the 
departing commander, which might be supposed to have this 
import, can properly be considered as intimating only Lord 
KdthH own opinion that the ships detached under Captain Zio- 
sack would not be under the command of Admiral Pringle till 
they had returned from that service to the Cape of Good Hope; 
but caimot without a manifest and destructive inversion of the 
rules of the service, and a perversion of the true sense of the 
proclamation in this particular, be allowed to have the effect 
contended for upon the part of the plaintiffs We are of opi* 
nion therefore that the verdict ought in this case to be entered 
for the defendant. 


Postea to the Defendant. 


Mmiay, *DoE, on the Demise of Robert Reay, against Hun- 

Hm. Mth. , ° 

TiNGTON and Others. 

Where the lord A T the trial of this ejectment for a certain tenement culled 
manor, by hi7 CardulteSy with the appurtenances, in the manor of 

^nce*t^^8^ P«rto» Micklezohaite, Neelehouse^ and Carduleesym the parish 
tnteofquia of Dalston in the county of Cumberland, before ChamhreJ., 
gmte(d to his *** assizes for that county, a verdict was found for the 

costomary te- lessor of tlie plaintiff, subject to the opinion of this Court on the. 

held by the following case, 
payment of 

certain cnstomaiy rents and other services, that in consideration of a 61 penny tine (or 61 years 
rent), he the lord latified and eenfinned to the tenant and his heirs alt hit cuatoinary and tenant-iight 
utate, with the appurtenances,^c. and granted that the tenant and his heirs should be thereof 
freed, aequitted, exen^ed, and iiacharged ^mthe fogment all rente, jinee, herude, tfc. dnee, cue- 
tame, eervieee, and demandej at any time thereatW happening to become due in respect of the' 
tenancy, exe^ Id. yearly rent, and also cabling an^ reeertbig suit of court, with the service 
incident thereto; and eaedng and teeming ^ royalties, escheats, and forfeitures, and all other 
advantages and emoluments belonging to the seigniory, so as not to prejudice the imimnitiee 
thereby (granted to the tciiiint; and also granted liberty to cut timber, and to sell or lease, &c. 
vrithout licence: held tliatsuch amfirmatiau to the tenant of his customary and tenantright estate 
freed, &e. from all reuts and services, except, die. was tantamount to a release of those rent^ 
and services not specifically excepted; and that by virtue thereof the customary tenement be¬ 
came frank-free, or'aeld in free and common socage; and that the old customary estate, which 
before was not deviseable, was extinguished, and Mcame thereupon deviseable by the statute of 
wills. Such customary estates, whid are peculiar to the north of Englmd, are not freehold, 
but seem to fall under the same general consideration as copyholds, though alienable by bargain 
and sale and admittance thereon, and not holden at the will of the lord. 

[ *m 3 
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Fk^m time imtnemftrial) until flie execution of the indentntu 180^. 

hOTeinafter next mentioned, the tenement in question was one - 

of the customary or tenant-right estates, faolden of the lord of 
the said manor by the payment of certain ancient cuMomai^ 
rents hnd other services, descendable from ancestor to heir, ton. 
according to a customary mode differing in some respects from 
the rule of descents at common law, and not deviseable by will, 
either directly, or by means of a will and surrender to the use 
of the same. An indenture was made and executed the 30th of 
August, in the 24th of C%a. 2d, between George Denton, then 
lord of the said manor, on the one part, and Thomas Donnald, 
then tenant of the said customary tenement, of the other part; 
which indenture is as follows, viz. This indenture made the * 

30th of August, 24 Car. 2. between G. Denton of Cardue in ^ *272 ] 
the county of Cumberland Esq. on the one part, and T. Don* 
nald of Cardulees in the said county, his tenant, on the other 
part: Whereas the said T. Donnald and divers other cus¬ 
tomary tenants, their respective ancestors and predecessors, 
within the said manor of Parton, Micklewhaite, Neelehouse 
<and Cardulees in the said county, do hold and have holden 
t||eir several customary messtrages and tenements, with the ap¬ 
purtenances, of the said G. Denton, his ancestors, &c. lords 
of the said manor, by the payment of several and respective 
ancient customary yearly rents and other services; now he 
G. Denton, for divers good considerations, &c., and especially 
' fur and in consideration of a sixty and* one penny fine^ .or 
^ tlirecscore and one years’ rent paid by T. Donnald unto G. 

Denton, of which said sum. See. G. Denton doth hereby ac¬ 
quit, exonerate, and discharge T. Donnald, his heirs, &c. that 
is to say, T. Donnald, of the annual or yearly rent of lOs. 4rf., 
which amounts to 31/. 10.f. 4d., hath bargained, granted, co- 
. venanted, and agreed to and with T. Donnald, and G. Denton 
doth by these presents frr him, his heirs, &c. bargain,- cove¬ 
nant, grant, and agree to and with 7\ Donnald, his heirs, &c. 
respectively as follows; viz. that G. Denton, for the valuable 
consideration before mentioned, doth for himself, his heirs, &c. 
for ever hereafter ratify and confirm unto T. Donnald, his heirs, 

&c. all that his customary or tenant-right estate, with all and 
every the appurtenances, as liberty of common, and pasture, 
and turbary, with all other privileges formerly used, &;c. by 
him and other tenants situate within the fields and territories 
of Cardulees aforesaid. And G. Denton doth further bargain, 

covenant, 
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coTenant, grant, and agree for him, his heirs, &c.'vpdn the 
said consideration, that 7\ Donnaldy his heirs, &c. shall he for 
ever hereafter freed^ acquitted^ exempted^ and* discharged of and 
from the pat/ment of all r^s, fmsf heriots, carriagesy boon days, 
dues, duties, customs, services, and demands whatsoever^ which 
may at any time hereafter happen to become^due in respect of or 
by reason qf the tenancy of T. Donnald, his heirs, &c.; (ex¬ 
cept only one penny yearly rent) to be paid to G. Denton, his 
heirs, &c. lord or lords of the said manor, to be paid every 11th 
of November yearly; and also excepting and reserving suit of 
court, with the service incident thereunto, at every court to be ^ 
yearly holden for the said manor, and due notice thereof given. 
The indenture then contained a covenant (a) for the absolute 
title of the grantor, and for the quiet enjoyment of the grantee, ' 
freely quitted, and sufficiently discharged^ exempted, acquitted, 
and saved harmless, of and from all gifts, grants, &c. and from 
all incumbrances whatsoever, that may at any time hereafter 
arise, or be pretended to arise, and grow due by reason of any 
default or neglect of the payment or performance of any dues 
or duties whatsoever, (one penny rent and suit of court only^ 
excepted as aforesaid;) he G. Denton saving and reserving to 
himself, his heirs, &c. all royalties, escheats, and forfeitures for 
felonies or any other capital crimes, and all other advantages 
and emoluments belonging to the seigniory, so far as may consist 
with, and not be prejudicial to the aforesaid immunities hereby 
granted or intended to be granted to Thomas Donnald, his heirs, 
&c. And G. Denton, for himself, his heirs, &c. doth hereby 
fiurtber covenant, grant, and agree to and with T. Donnald,' 
his heirs, &c. that he, T. Donnald, his heirs, &c. may have 
free liberty and licence to cut timber, wood, or other woods stand- 
ing, growing,increasing, and renewing upon his own tenement, 
to his own use, and for digging of stones within the said manor, 
at their will and pleasure, for building or repairing his own 
dwelling-house, or his* outhouses, walls, or fences. And G. 
Denton doth further, for himself, his heirs, &c. covenant and 
agree, &c. that it shall and may be lawful at any time hereafter 
for T. Donnald, his heirs, &c. respectively to bargain, sell, 
alien, mortgage, or lease forth his said tenement, or any part 
thereof without the licence or consent of G, Denton, his heirs, 

(a) This and other like covenants after mentioned were stated at large in the 
case -y but nothing tnmed in argnment upon the particular wording of them. 
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&c.^or without any rent, fine or grasson thereupon to be paid . 180.?, 

to G. J)enton his heirs, &c. (except the said penny rent as - 

afor^id.) There were also covenants for general warranty, 
and further a-ssurance, &c. A court-book was produced in Hunting* 
evidence, beginning with the following title: “ Custonosiry ton, 
court baron and court of dismission, 6th ^pril 17S8.” Then 
■ follows a list of freeholders in Parian ; a list of customary te¬ 
nants in Parian hmiYc^ at the will of the lord; a list of cus¬ 
tomary tenants in Parian Oulmire, at the will of the lord; a 
list of the freeholders in Micklewkaite ; alist of customary tenants 
in Micklewhaile; a list of freeholders in Meelehouse; a list of 
freeholders by indenture in Cardewlcts. The first in the list is 
John Domuifd. By indentures of lease and release, bearing 
date respectively the I9th and 20th oWTunc I74o, John Don^ 
nahl grants, releases and conveys the promises (amongst <»tlier8) 
to Robert Bkamire in lec, by way of mortgage, for securing 
200/. and, interest. The said tfohn Donnaldhy indenture with 
livery of seisin made on the 6th of August 1757 between him¬ 
self of the one part, and John WitheruU of the other part, 
granted, conveyed, released, and surrendered, &c. to J. fVe-> 
therall^ his heirs, Szc. the tenement aforesaid, together with, 
&c.'habendum to him, his heirs, &c. to the use of himself in 
fee, to hold the same of the capital lord of the fee thereof, by 
payment of the yearly apportioned rent of one penn> , and per- [ 275 ] 
ibrmance of suit of court with the sendee incident thereunto. 

And in which indenture are contained similar covenants, as in 
Hie conveyance fi'oin G. Penton to T. DonnalJ, lor general 
’ warranty of title, (subject ordy to the mortg:',gc to B/ramire), 
and also for good title to convey, and for quiet enjoyment, free 
from any jointure, dower, or third^j had or claimed by Mary 
the wife of John Donnald out of the prcmiiies thereby granted 
and conveyed, and free from all other incumbrances except the 
said mortgage to Bkaniirc, and the yearly appointed rent and 
suit of court, with the service incident thereunto, to the lord of 
the said manor, and also a covenant in the usual terms for fur¬ 
ther tissuranco. By indenture of the same date between the' 
said John Donnald of the one part, and the said John Wither- 
all of the other part, J. Donnald demises certain other premises 
at Cardexelees, to J. fVetherall for a term of 500 years, to in¬ 
demnify him and his heirs again^^t the jointure, dower, or 
thirds of Mary the wife of the said John Donnald. After the 
death of the said John Donnald^ his widow received from 
VoL. IV. P Wetlierali 
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1803., WetheraU 8/./ being one>tliird of the rents of the premise^, at 
Doe d Reat dower or thirds for about 12 years. There is in the said 
against court-book of the said manor an entry of a court held for the 
Hunting- said manor the 6th of September 1759, where DormdliTB name 
VON. appears; and in which, (inter alia) is the following .entry: 
“ We also find and present John Wedderall, purchaser of 
John Donnald of Cardewlees, one messuage and tenement of 
« the yearly free rent of one penny.” Then follow several 
fisrmal admissions of tenants in Parton Jrnnire and Parton Out^ 
mire. There is no formal admission of John WetheraU : the 
only other entry of that court being what is contained in the 
C 276 ] following one: Cardewlees tenants customary by indenture 

but not fineable (a). John Wedderall for part of John Don- 
naldf Id. Andrew Siddon for part of ditto J. John Don^ 
nalds The steward of the court explained the letter (a) 
to mean appeared, John WetheraU died seised of the said tenO'* 
ment in 17^, leaving the lessor of the plaintiff his heir both at 
law and by the custom of the said manor; but having in 1793, by 
his will duly executed for the passing of real estates, devised 
away the said tenement from the said heir to the defendants. The 
customary mode of conveyance of customary estates within the 
manor is by bargain and sale, and admittf^nce granted thereon 
by the lord to-the customary tenant. The customary dower o^ 
widow-rigl\t in customary estates within this manor i8~(a). 
The question reserved for the opinion of the Court was, Whe¬ 
ther the plaintiff were entitled to recover ? If he were, the 
verdict was to stand; otherwise a verdict to be entered for the 
defendants. 

This case was first argued in Hilaryi term last, when at the 
close of the argument an objection was started by the defend¬ 
ant's counsel, that this being claimed by the lessor of the 
plaintiff, the heir, as a customary estate^ it was incumbent on 
him to shew not only a customary conveyance to his ancestor 
John WetheraU by bargain and sale, (instead of the common 
law conveyance by lease and release,) but also an admission of 
him by the lord; and that tfiough it were contended in argu¬ 
ment by the counsel of the lessor of the plaintiff that the en¬ 
tries stated in the case were sufficient to warrant a presumption 
of an amission, yet as it was expressly stated that there was 


( 4 ) A blaak was IcA lure in the cue. 
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no formal admission of Jokn fVetherall, it should htve been 

left to the jury to draw the conclusion whether or not he had 

been admitted. To this it was answered, that that point was Doed.Rr.\T 

*not disputed at the trial; it having been taken for granted 

there, after some discussion, that there was'sufficient evidence 

for the jury to presume an admission. In corroboration of 

which it was stated as a foct in the case that John Wetherall 377 ] 

died seised. And the defendants themselves deduced title to 

him as tenant under the deed of S4 Car. 9. and subsequent con* 

veyance. And the Court, upon reference to Mr. JnsticO 

Chambre as to the fact, received for answer that the learned 

Judge finding John IFrMera/rs name put down in the court 

entries as appearings &c. as tenants he had considered it as 

sufficient evidence of his admission, and that no question was 

afterwards made on that point. Upon the principal question, 

Raincocks for the lessor of the plaintiflT, (the heir at law and 
by the custom,) contended that the estate in dispute was not 
deviseable. It appears that the premises were from time imme¬ 
morial one of the customar yor tenant-right estates Holden of 
the lord of a manor in Cumberland by ancient customary rents 
and other services, descendible by a customary mode differeqt 
from the common law rule of descent, and not devi<ieable by wills 
either directly, or by a surrender to the use of a will. The 
quehtion then is, Whether such an alteration were worked in 
the nature of the estate by the deed of the 24 Car. 2 as to en¬ 
franchise it and make it deviseable? But the only effect of 
that deed was by means of covenantSs binding indeed upon the 
lord and bis heirs, and running with the land,'to compound for 
the payment by the tenant of certain parts of the rents, and for 
the performance of certain burthensome services, but excepting 
to the lord the remainder, according to and by virtue of the 
ancient tenure. Upon a view of the whole instrument, it ap¬ 
pears that the lord did not intend to enfiranchise the estate; and ^ 278; ][ 
as no new tenure could be created at that time, nor since the 
statute of quia emptores (a), such intention can only be carried 
into effect by holding that for all oUier purposes than the rents 
and services covenanted to be released by the lord, the ancient 
tenure and customs remained. 'Hxe lord might have enfran- 


(fi) Wuim.i.Qt%ABd.X.9.X. 
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chised 
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chised it hy gfant of the freehold to the tenant, and seTeranca 
from the manor; he mipfht have parted with every thing which 
sounded in tenure : but here in the hrst instance he ratifes and 
confirms to T. lyonnald his customary or tenant-right estate. 
Ail that the tenant has therefore in the first instance is in terms 
of confirmation ratification of the old tenure, and not of 
cnfranchrsement of it, nor by way of creation or grant of 
any new estate ; which shews an intent to preserve and not to 
destroy the- old custbmafy estate. Words of confirmation 
nmy indeed in some cases enure beyond, a mere confirmation of 
that which existed before, if there be an express intent appear¬ 
ing to grant more: but here the contrary is to be collected from 
the other parts of the deed. And then again, where the tenant 
is freed, acquitted, exempted, and discharged from the payment 
of rents and services, it is with an exception of one penny yearly 
rent, and with an exception and reservation of.¥«i7 of court, with 
the service incident thereto. And even the payments, &c. of 
which the tenant ivas to he freed, &c. are expressed in terms 
relative of his future holding as tenant, viz. of such as 
may at any time hereafter happen to become due in respect of 
or hy reason of the tenancy of him the said T. Z)./’ which 
shews that even those things were contemplated as capa¬ 
ble of becoming due, and therefore an exoneration of the 
tenant fronr them is provided to operate in future as they 
become due. All the expressions shew plainly an intent 
that the tenant was to remain in of his old estate, abridged in¬ 
deed with respect to the quantum, but not as to the nature of 
the ancient rent and services; for the one penny yearly rent 
and suit of court, &c. ajre excepted and reserced out of the 
clause of discharge: so much therefore of the rent and services 
as were so excepted and reserved,' remained upon the ancient 
footing, and are claimable only as remnants of the customary 
estate of which they are part. There is hUwover a distinction 
between an exception and a reservation. Exception (says Lord 
Coke) is every part of the thing granted, and of a thing in esse 
at the time; the thing excepted is always part of the old estate; 
but teservation is ambiguous, and may cither be taken in the 
proper sense of the word exception, or as a reservation of some¬ 
thing out pf that which n newly created. Co. Idt. 47. a. 
142. h. 143, a. Perkins, ch. 10. Reservations, § 625. Rexell 
y. Jodrell (a). Now here' the w'ord except is alone applied to 

(a) 2 Term Rep. 415, 


the 
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the rent; and both excepted and reserved beings applied to the 
suit of Court and the service incident to it, the former, which 
is never used but in one sense, must control-the jiatter, which is 
ambiguous. In the year-book 81 Ed. 4: 60. a. 62. and Bro, 
Reservation^ 36. S. C. (Bro. Ahr. Tenure^ pi. 40. cites the same 
case by mistake as of 31 Hert. 4.) where the question arose 
upon the construction of a grant made in the time of lien. 3. 
before the statute of Quia Emptores (c), whereby the prior of 
Bingham held of the prior of Merton a certain tenement, ren¬ 
dering 5 marks and 5s. pro omni servitio sectie curiae, &c. ad 
prsedictum priorem de M. &c. pertinente; et quod faciat capi- 
talibus dominis feodt illlus praedicto Priore dc M. &c. omnia 
alia servitia ad praeditum tenementum pertinentia. Tlie great 
question was. Whether the old tenure were extinguished? 
Whether this were rent-service, or a dry rent or annuity. The 
case was long pending, and a writ of error was brought in the 
8 Rich. 3.f but it does not appear what became of it. Rut 
Biy an C. J. held in C. B. that it was no longer rent-service; 
and he said, “ AVhei e the lord confirms the estate of his tenant 
rendering If?, for all services, J deny that it is parcel of the 
ancient seignory; and I take this distinction betwen reddend. 
and tenend. for reddend. includes not tenure in any manner, 
and tenend. always includes tenure. For if the lord confirm tlie 
estate of his tenant reddend. or solrend. so much for all manner 
of services, the services are extinct, and the rent is not rent- 
service: but if he confirm the estate of his tenant reservand, or 
jenend. by so much for all services, it is parcel of the ancient 
services. Or if he say reservando so much, in those cases the 
seignory remains. Brook indeed puts a quaere in his Abridg¬ 
ment. Rut whatever doubt there might be upon the word 
reserved^ here the rent and suit are expressly exeepted; and 
therefore by all the -authorities the old customary estate con¬ 
tinued. There might be a reason for compounding for the 
personal services of the tenant. Customary suitors of court 
difier from freehold suitors. In many customary manors the^ 
tenants must do their services in person, but a freeholder may 
perform his by attorney. So a copyholder, though he muy 
essoign, yet he canndt do suit by attorney, but only in person. 
Sir John Bramcheh case (A), 8 Com. Dig. Copyhold, G. y. 

1 Roll, Abr. 505. 6 Vin. Ahr. 129. Copyhold, N. c. Here the 

(a) 18 Ed. 1. c. 1. (V) 1 Leon. 101. 

P 3 free- 


1803. 


Doad.RcAY 

against 

IIUNTINQ- 

TON. 


[280 ] 



^10 CASE» IK MICHAEUUtAS TERM 

f 

180S. fiwehold is in the Imrd, fording to Stephenson v. HiU (a ): 
] ‘ known methods of enfranchising these customary estates 

are by escheat, by extinction of the seignory, and by feoffment 
liuNTiNo-* fke soil, *whefeby the tenant holds imm^iately of the supe- 
Tov. rior lord, which he cannot be said to do where the ancient suit 
'*[^81} of court is retained. The exception then of the suit of court is an 
exception of so important a part of the tenure that the freehold 
cannot be considered as conveyed to the tenant. Again, the 
lord reserved to himself*^ a// royalties, escheats, and forfeitures, 
dtc. belonging to the seignory.** But if the freehold passed to 
the tenant, the escheats would be different, according as the 
mode of descent was altered, which would have the effect of 
creating a new tenurewhereas the intent could only be to re¬ 
serve these royalties, escheats, &c. as they would arise on the 
estate descendible by the custom : and the power of making a 
will deprives the lord of a chance of escheat. There may also 
be circumstances creating a forfeiture by the custom, Which 
would make no forfeiture at common law. Again, the very 
circumstance of the lord granting ** free liberty and licence to 
cut timber,'* &c. upon the tenement, shews that the freehold 
Was not meant to pass by the deed: for otherwise that pro¬ 
vision was superfluous; and the right of cutting timber is in¬ 
consistent with a claim to cut it by liberty and licence^ The 
same observation applies to the power granted to alien or lease 
without licence from the lord. The reservation ofall royal- 
ties, &c. and all other emoluments and advantages belonging 
<< to the seignory,*’ was also made so fer only as was consistent 
w'ith <<the aforesaid immunities^' thereby granted to the te-' 
nant; which denomination of the objects of the grant is in¬ 
consistent with the notion of an entire grant of the freehold. 
And there might be reasons even for the tenant's preferring 
such a customary estate as this, - excused from the personal scr- 
[ 283 ] vices, to an estate of freehold; because the tenure would ex¬ 
empt him from attendance on the county courts. But even if 
.fl^pthis M'crc no longer the old customary estate as between the 
lord and tenant, yet the collateral customs as to strangers might 
still remain; as in Wiseman v. Colton 0), where lands in 
Kent disgavelle'd by act of parliament were yet holden devisc- 

(a) 3 Burr. 1278. 

(&) 1 Sid. 133. 1 Lev. T9. Bat note that three of the Judges Iirld that the 
costom ofdevisi L«as itself collateral to tiie ciMtom of gavclkiud. 

able 
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able by the custom. So in a case in the year book, 49 Ed. 3. 7. 
Where lands formerly holden in ancient demesne were granted 
by the lord to the tenant to hold the same per servitio of ITs. 
pro omnibus servitiis, &c. ad cominiinem legem, &c. Kerton J ; 
said, It may be that by usage within a certain manor of an¬ 
cient demesne, the youngest son is inheritable to the land whidli 
is holden by the customs of the manor arid tallages and other 
bond services ; I say, that even though the lord of the manor 
should relestse to the tenant all his right, so that he has lost his 
seignory by so much, or that he confirms to hold by less ser¬ 
vices, as he has done here; I say, that thereby the nature of 
the tenancy is not changed, having regard to the inheritance 
of the tenancy as against the heir i for the younger son shall 
have the land as he had before, and not the eldrir: never-^ 
theless, as to the lord who released, having regard to his seign¬ 
ory, the tenancy is changed, so that the tenant shall not be 
amenable in his court, by the custom of the manor, but in ano¬ 
ther court, as his court baron, by Writ of right patent the land 
shall be demanded; because he is his tenant where parcel of' 
the services are saved by the deed, as here.” So here, the 
customary incapacity of devising would remain, though as be¬ 
tween the lord and tenant the customary tenure were gone^ 
There are several cases in the year«boOks upon grants made 
before the statute of quia emptores (a); but they are not ma¬ 
terial ; because the lord might then create a new tenure by his 
grant, and the tenant would hold as Of a new grant Of a manor. 
But there is no case where the tenure has been deemed to be 
altered, where so many of the badges of it were preserved as 
here, particularly the suit of court and service incident 
thereto. 

T'Food contrd. The deed of the S4 Car. 9. operated as a 
complete extinguishment of the customary tenure, and the 
tenant tliereby acquired the freehold, with all incidents to 
such an estate. There is no ground for presuming that ^ 
enfranchisement was not intended; for a large pecuniary 
consideration was paid by the tenant, amounting to sixty- 
one years* purchase upon the ancient rent, a sum which, con¬ 
sidering that the tenant had before a descendible estate, would 


(a) Lawrence J. afterwards referred to 1 Rol. Abr. 325., where some of these 
cases are collected, aad also to Bre. Anciaat Demeunt, pi. IS. 
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not have been g;\ven for less than the fee simple. It is not 
clispiited but that if the lord grant the freehold to a customa¬ 
ry or copyhold tenant, it destroys the tcnin c; as in Parker 
V. Turner (n\ ivhich was so much the stronger case, as the 
purchase of the freehold by a copyholder tenant in tail was 
holden to extinguish his estate tail. And these customary te¬ 
nures were in their origin more in nature of military tenures, 
and are properly descendible and deviseable, without a special 
custom to control those qualities. Then by confinnathn to the 
tenant and his heirs of the estate, the fee simple passed to him 
from the lord. Confirnwlion is in Co. Lift. ^295. b. defined to 
be “a conveyance of an estate or right in esse, whereby a 
voidable estate is made sure and unavoidable, or whereby a 
particular estate is increased.” So here, the elTcct of the con¬ 
firmation of the estate to the tenant and his heirs was to give 
him the fee simple ; for in no other way could it enlarge his 
e.state than by extinguishing the lesser or customary estate. 
[Lawrence. J. asked, whether the tenant of such a customary 
estate might not have the fee and inheritance in him, though 
the freehold were in the lord; and Wood answering in the ne¬ 
gative, and comparing this to the case of a copyholder who has 
not the fee, though he might have an estate of inheritance ac¬ 
cording to the custom ; Lawrence J. observed, that the grant of 
the fee to a copyholder must necessarily destroy the tenure, 
because he could no longer hold at the will of the lord: but 
that the tenant of a customary estate might have a freehold 
■Interest^ though not a freehold tenure in it, according to 
Mr. Justice Blackstone's distinction in his tract on Copy- 
holders (ft-). J It appears that the lord was entitled to all the 
timber, &c. growing on the estate, and to the soil under the 
surface : the tei^nt therefore was entitled to no more than the 
possession gind use of the laud. It is trqe the lord has re¬ 
served some of the ancient serviqcs; but that cannot make 
a difference in the tenure; for if the freehold be granted by the 
lord to the tenant, the tenure is necessarily extinguished by 
operation of law. And though it might be a question whe¬ 
ther some of the services reserved could take effect after such 
extinguishment, still the grant of the freehold would be good. 

(a) 1 Vem. 393. 

{b) “ CotuideraUunt on Copr/hoMtrs” p. 109, &c. aud vide 1 Cruises Dig. of tho 
Law of real Propertpj p. 10. 

First, 
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First, the reservation of the ancient rent is insisted upon; but 
that is not inconsistent with the grant of the freehold; for 
though a lord cannot now create new services, yet he may 
continue the old ones, notwithstanding the estate is converted 
* intQ freehold; for he miglit have conveyed the particular rent 
in fee to another before he enfranchised the estate. Next, the 
reservation of the suit of court is relied on, which was part of 
the ancient tenure. But whether that were reservable or not, 
it would not operate to defeat the rest of the grant made upon 
a valuable consideration. It is not so clear what is meant by 
the reservation of all roijahks ; but if a lord having a free war¬ 
ren grant the estate w'it hout granting the free warren in express 
terms, that w'ould be reserved. But it should seem that the 
escheats could not be reserved, because when the customary line 
of descent was broken by the enfranchisement it would operate as 
a ne»v tenure. Then as to the grant of the timber, it is true that was 
not necessary after passing the freehold; but the deed got's on 
farther to grant rights of common of turbary and pasture, and 
a liberty of digging stones within Ike manor, which would not 
have passed without an express grant. But it is nothing un¬ 
usual in conveyances to include many superfluous ^vords and 
provisions, which will apply to other parts of the deed as well, 
such as the power to alieiij^ &c. The other covenants of general 
W'arranty further assurance, and for quiet enjoyment, are such as 
are usually inserted in every conveyance oftho fee simple, and are 
here made in as large words of grant as are ever used. But it 
is contended, that supposing the freehold were conveyed to the 
tenant, still it would not be deviseable, and a case of a gavel¬ 
kind was referred to : but that was a conveyance from one te¬ 
nant to another, and the question turned upon the intention 
of the Legislature in the disgaveliing act; whercu.s this 
is a conveyance from the lord of all his right, with cer¬ 
tain exceptions, to the tenant; and as the lord had the foe 
simple, subject only to the customary tenant-right estate, 
and, he might have devised his estate subject to that incum¬ 
brance ; so the tenant, who has now the estate of freehold which 
the lord had before, must have the same power of devising which 
the lord himself had. At any rate, the lessor of the plaintilf, 
who claims this as a customary estate, must deduce title 
through his ancestor according to the custom. But it is found, 
that the customary mode of conveyance is by bargain and sale, 
and admittance; and that t/oAw WethernU, from whom the 
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1803. lessor claims, only derived title by a common latv conveyance 
_ TTT indenture and livery of seisin : and consequently the lessor 

itfiiihst have a greater or better estate, as customary tenant, 

Hunting- ^han his ancestor. 
ton. 

Raincoch in reply said, that it was enough that John 
tVelherall, from whom Imtli parties claimed, Was enrolled in the 
court books as tenant, and was stated in the case to have died 
iBeised; and that however the lord might have taken advan¬ 
tage in the first instance of any irregularity in his title, yet it 
Was not competent for any other to do so : and the lord li]m- 
‘teclf would be estopped after admission (a), or after acceptive 
of rent with notice of the conveyance, which would amqunt to 
an admission. Com* Dig. tit. Copyhold. Then as to the ex¬ 
istence of the old tenure, all the ancient services and rent still 
exist in point of law, though the lord and his heirs arc by his 
covenant estopped from insisting on those which he covenanted 
to free and acquit the tenant of as they became due. They arc 
Stated as immunities granted by the lord, but the important 
parts of the tenure are the suit of court and service incident 
thereto, the escheats, and forfeitures; and all these are pre^ 
Served by exceptions in the grant. These can only be custom^ 
^287] ory duties ; fpr they could not be -created anew at the time 
of the grant: but the immunities granted are comcnlionary. 
[Lord Ellenborough C. J. That is the difficulty. Does not 
the customary estate consist of all the services ? And docs not 
the release of some of them destroy the identity as it were of 
the customary estate, there seems enough reserved to make 
it a customary tenement, if the customary services may be 
reserved by parcels.] If it be plain that the lord did not mean 
to grant those tlftngs which he has expressly reserved, and it 
appears noW that he could not grant part without giving up the 
rest which he meant to reserve, theii the deed is altogether in¬ 
operative, being founded on a professed consideration Which 
cannot avail in law, namely, the severance of services, vidiich 
cannot be severed. And if the deed were to be construed as 
amounting to a renunciation by thfe lord of the whole seignory, 
so as to create a fee, that would in effect be creating a new 
tenure, because then the estate would be holden immediately 
of the lord paramount.' And nothing can be argued from the 

((O This wiu after the fact reported by Mr. Jnstice Chambre to the Court, 
277. 

amount 
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amount of the purchaae-money as to the intention of the lord to 1805. 

grant the freeWd; for the slim was estimated upon the value - 

of the customary rent only; but much more was granted, such 

as the timber^ &c» Huntinq- 

* Curia adv. vulU tom. 

Lord Ellenborough C , J. iiow delivered the judgment of 
the Court. 'The first question which appears to arise upon 
this case is, tinder what description or class of tenure did this 
customary tenement properly range itself before the execution 
of the indentures of the 30th August, 24 'Car. 2. ? The second 
is, What has been the effect of that indenture thereupon, so 
far as respects the right of the tenant to devise the same % will ? [^S8] 

Sinee the stat. 12 Car. 2. c. 24., which takes away tenures by 
knight's service, it must be either held in free and common soc- 
cage, or in frank almoign, or in grand serjeanty, by such part 
of the honorary services of that tenure as are by that statute 
retained, or by copy of court roll. The consideration of the 
second and third species of tenure, i. e. tenure in frank almoign, 
and by such services of grand serjeanty as are by that statute 
saved, may be laid whoUy out of the question, as there is no 
pretence for considering this tenement as being of either of 
those two description! of tenures. It must therefore be either 
holden in free and common soccage, or by copy of court rolb 
If it be of the first description, that is to say holden 
in free and common soccage, it is clearly deviseable by 
the direct terms and operation of the statute of wills, 

32 II. 8. c. 1. These customary estates, known by the denomi* 
nation of tenant-right, are peculiar to the northern parts of 
England, in which border-services against Scotland were an¬ 
ciently performed, before the union of England and Scotland 
under the same sovereign. And although these appear to have 
many qualities and incidents which do not properly and ordi¬ 
narily belong to villenage tenure either pure or privileged, 

(and out of one or other of these species of villenage all copy- 
hold is derived,) and also have some which fovour more of 
military tenure by escuage uncertain, which, according to 
Littleton, sect. 99.,^is knight'*s service f and although they seem 
to want some of the characteristic qualities and circumstances 
which are considered as distinguishing this species of tenure, 
viz. the being holden at the will of the lord, and also the usual 
evidence of title by copy of court roll, and arc alienable also, 

• contrary 
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contrary-to the usual mode by ivhich copyholds are aliened^ 
viz. by deed and admittance thereon (if indeed they could be 
.immemorially * aliened at all by tlie particular species of deed 
stated in the case, viz. a bargain and sale, yvhich at common 
law could only have transferred the use); I say, notwithstand- 
ing all these anomalous circumstances, it seems to be now so 
fur settled in courts of law that these customary tenant-right 
estates are not freehold, but that they in effect fell within the 
same consideration as copyholds, that the quality of their te¬ 
nure in this respect cannot properly any longer be drawn into 
question. In the case of Stephenson v. Hall, 3 Burr. 1278. 
Lord Mansfield and Mr. Just. Dennison considered it to be a 
settled point, that in the case of customary estates “ the free- 
Imld was in the lord.” And in the very late case of Burrell v. 
Dodd^ 3 Bos. Sf Pull. 378. the Court of Common Pleas ex¬ 
pressly held these customary tenant-right estates not to be fi-ee- 
holds. Assnmihg therefore that these estates were prior to the 
rxecutlou of the indenture of the 24 Car. 2. holden by copy 
of court roll, within the enlarged sense of those words as they 
occur in the stat. of the 12 Car. 2. (and the contraiy has not 
been even insinuated in argument by the counsel on either side), 
we are of opinion that by virtue of the indenture of the 24 Car. 
2. operating upon that species of tenure, the tenement in ques¬ 
tion has become frank fee; or in other words, land holden in 
free and common soccage, and of course, under that description 
and character, deviseable by the statute of wills. 

To confirm to the tenant his customary and tenant-right estate, 
frefd, acquittedf and discharged from the payment of all rents 
and services, ^c., except the one penny rent which is reserved 
or retained out of the old rent, is tantamount to a release of 
those rents, serviees, &c. which are not so specifically excepted 
and restrained; for “ where (a) w'ords are equivalent in sub¬ 
stance to words of release, the law takes them as a release,” and 
“ where there are words of substance, the law appoints how 
they shall enure.” And taking these words of acquittance, 
exemption and discharge on the part of the lord as operating 
in substance a release of the services specified, and assuming 
that there is no material difference between the tenure in ques- 
'tion, and that of ancient demesne for this purpose, and to which 
species of tenure it bears the strongest analogy, the following 
case is an authority in point, to shew that the customary quali- 


(a) Pltiwdtn, 140. 


ties 
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tics of thfs tenure were extinguished by the deeS. In the case ISOS. 

of Griffith V. Clarke, Moore, 143. Mich* 25 ^ 26 Eliz* Rot. - 

625. “ Deceit by Griffith v. Clarke and others, upon a fine 

levied of land in antient demesne in Alderwaste, of which Hunting- 

Griffith was lord. The defendants pleaded a release by fine of ton. 

the lord of the manor to one who was tenant of the land of which 

the fine was levied in the time of E. 2. (and of course after 

(a) the stat. of quia emptores in 18 E, 1.) which release was 

dc omnibus servitiis et consuetudinibus, salvis servitiis infra 
scriptis, viz. pro unfi virgatu terras 2^. rent sect, curiae et rele* 
vio.’' And the release was de uno messuagio ct una virgatfi 
terre: and by this release the defendants understand the seig^ 
nory, as to the antient demesne, to be extinct. And the case 
was many times argued on this point, viz. i/ the release of the 
services and customs extinguished the custom in antient demesne; 
or whether the saving preserved it ? And the Court held the 
custom of antient demesne extinguished by the release: but 
that the rent, suit of court, and relief continued by the saving, 
as the remnant of the antient seignory: and so it was adjudged. ] 

And with this agrees what was said by Belknap C. J. in the 
year book, 49 E. 3. 7. (a case which was cited in argument by 
tlie counsel tor the plaintiff on account of what was said by 
Kirton J.) That was a case where one Thomas Blake sued a 
writ of rccordare out of antient demesne, because he claimed to 
hold the tenements at common law by chai ler of one who was 
lord of the same manor in antient demesne; upon which Persay 
demanded of the tenant where the deed was, and Hastings 
duced the deed; by which one T'homas Cleere, who was lord of 
the manor, recited, that the said Thomas Blake held a messuage 
and five rods of land in Werton of him, in antient demesne, 
according to the custom of the manor, and granted that he 
should have the liberties, by these w'ords, hanc habeat 
libertatem quod ipse et haeredes sui habeant et teneant prsdic> 
turn inessuagium et 5 virgatas terrs de me at haeredibus meis 
per servitiuni \7s. pro omnibus servitiis, auxiliis, finibus, talla- 
giis, racrchetis, et omnibus aliis secularibus demaundis ad com^ 
munem legem'* And the deed was read, which contained 
dedi, concessi, et confirmavi, ut supra^ adtenendamad communem 

(a) Vide Watkins on Copjfh, 368, where by mistake the question ita this case is sup* 
posed to have arisen on an alienation before the statute. 


legem: 
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1S05. legem: and the deed was dated in the 45th year^and he 
DoeTrea nature of a feoffment. Persay^ for the 

^aimi ^ P^ty suing the replegiare, would-have averred that the tene* 
JluNTiNO- ments continued antient demesne, and that the parol should he 
TON, remanded, and that his client should not be Ousted of that aver* 
ment, because he was a stranger to the deed. But Belknap 
was of opinion that he ought to answer the deed as much as if 
he had b^n a party. And after some argument, whether the 
tenement could become ftank fee without express words in the 
deed to that effect, Hastings, counsel for the tenant, said^ since 
by the deed certain rent is reserved to the lord for all services 
[ 292 ] and customs : so that by the deed the tenant shall be discharged 
of every custom and tallage due to the manor t and besides the 
lord had granted by express words to hold at common law, and 
so out of the nature of antient demesne: wherefore he demanded 
judgment, and that the writ might abate. Persay in answer 
said, notwithstanding this deed of confirmation the tenant shall 
hold of the lord as he held before, but not by such quantity 
(i. e. of rent); for the same land shall be demanded by writ of 
right in the court of the same lord who confirmed, and only the 
quantity (i. e. of rent), by the deed is changed into a lesser 
sum. I say, that the tenure is only changed pro tanto. To 
which Belknap says, It is true that the lands shall be de* 
^ mandable by writ of right in the court of the lord after this 
'^confirmation, because every Avrit of right patent shall be 
, " commenced there: but, after the confirmation, the land shall 
" no longer be demanded by writ of right in antient demesne, 
" but by writ of right, according to the custom hf the manor: 
" because by the confirmation the land is discharged of all 
" manner of custom of the manor; and he shall hold by the 
'' services contg,ined in the confirmation. And 1 say, that this 
" tenant shall be aided now by a replegiare against his lord, if 
" the lord demand more services of him than are comprised in 
" his confirmation, and shall not be aided by monstraverunt, 
" because he holds not by custom of the manor j ' on which ac* 
count it seems clearly that by the charter it is frank fee t 
" wherefore see if you would say any thing else.’* And al* 
though what is afterwards put by Kirton Justice seems in part 
hardly to be reconcileable with what had been before laid down 
by Belknap, yet he agrees so fhr as to say that, " where the 
" tenancy is changed he shalPnot be brought into the court by 
" custom of the manor, but into another court, as his court 

« buon ; 



IN THE Fouty-poubth Year op GEORGE III. 


m 


baron ; and that the land shall be demanded by writ of right 
patent; because the land is koldcn of him where parcel of the 
services are sav^eLto him by the deed, as it is here,” And the 
judgment of the court seems to have been according to what 
was laid down by Belknap; and is in the same sense referred to 
in Bfooke's Ahr. title Antient Demesne, pi. 8. and Confrmation,^ 
pi. 5.; and is cited in Co. 140. (referring to 49 E. 3. 7.) in 
these terms, viz. If the lord of antient demesne confirms the 
estate of the tenant, to hold by certain services ad coramu- 
nem legem : although the estate of the tenant is not changed, 
nor any transmutation of the posscssioi^ the quality of his 

estate is changed; for the tenant shall not be afterwards im- 
“ pleaded by petit writ of right close; and the lord by the con- 
jirmation is discharged from the customs of the manor I'* So 
that it appears upon the whole, that whether the tenement in 
question were originally in its own proper nature and quality 
of the description of frank tenure, in which case it would bo 
deviseable by the immediate operation of the statute of wills; 
or whether it were of a viUenage tenure, analogous to antient 
demesne; still under the operation of the indenture of 21 Car. 
2. the immediate customs by which this tenement was distin¬ 
guished from other lands holden in free and common soccage 
have become extinguished, and the land of course also become 
deviseable as any other soccage land under the statute of wills 
is ; and consequently that the defendants are as devisees entitled 
to take it under the devise thereof which has been made to them. 
The consequence of wliich is, that the verdict should be entered 
pt favour of them, the dejfendants. 
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The King against Thornton. 


A chartrr con- f ■ IHIS was an information in nature of a qno warranto 

pomtioiTto*'^' -JL against the defendant, to know by what authority he 

nior exercise the office of senior bailiff of the town of 

anti jmiior), 19 East Redford in the county of Nottingham: to which tlie 

alfiiXfin’ite”** defendant pleaded, That the*bailiffs and burgesses of East 

nnmiierofbur- Redford w^erc a body corporate by prescription; and that by 

ftTnoiiihlating * charter of 25th November^ 5 Jac. 1. the King granted tliat 

the two first they should be a body corporate by the name of the bailiffs and 

reeling the **' burgesses of the town of East Redford f and that there might 

fir M 9 "anrr*^ from thenceforth for ever within the said town two of the 

men, provides burgesses to be chosen in the manner therein mentioned, .of 

that on a ecr- one should be called senior bailiff, and the other junior 

tarn day in the iii* n t ^ t 

year, the senior bailiff; and that there should be twelve of the burgesses to be 

chosen'by'the^ chosen in the manner therein mentioned, who should be aider- 

bailiff s and ai- men of the Said town. The charter then named William Thorn~ 

major paiT ton to be the first senior bailiff, and Nicholas Watson to be the 

them, out qf the first junior bailiff, and directed that they should continue in 

claermvn, tor • «% i /• i* r* f v i • 

one year, and their offices until the feast or bt. Michael then next ensuing, 
ThTaUmltZ^ /row thence uhtil tz£o other of the burgesses should be in due 
th)U office indue manner elected, perfected, and sworn, according to the provisions 
^ekdeltp^- expressed in the same charter. The charter then went on 

fected, ««fi ^ to appoint aldermen for the town thus; That tlie bailiiis and 
provides for burgesses of the town for the time being, wlien to them or the 

the unfw bm'liff them it should *seem expedient, upon public 

on the same summoiis, migjit assemble, and that the bailiffs and burgesses 
fmnt mod/of .assembled, or the major part of them, miglit chuse 

election for twelve of the more honest burgesses to be aldermen ; which said 

twelve aldermen so as aforesaid to be elected should take an 

before): held oath before the bailiffs faithfully to execute the office of aldpr- 
that the tieo J M 

bailiff's do not 

tlier< by ronstitnte but one officer; and that the senior and junior bailiffs of different years, last 
k^ali:/ appointed, (their respective successors de facto for several years having been ousted Ity 
quo wan autos) might coalesee togetlicr, and preside at a corporate meeting of the bailiff's ami 
aldennen for the election of a senior bailitT. ^nd that the charter having directed the future 
eleetiou of‘a senior bailiff (after the first appointment of tiro bailiff's and iuvlte aldermen) to be 
made of one <f the aldermen, must be taken to mean that there should be only e%en acting effi¬ 
cient aldermen apart from the senior bailiff, wtio was also an alderman; and consequently that 
sir aldei men were a majority of that integral part capable of making, together t\ilh the two 
last legal bailiffs, an elective assembly for the purpose of choosing a senior bailiff'. 

[ *295 ] 
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taian, and after the oath'so taken they should bear and execute 1803. 

‘the office during their natural lives, unless; amoved, and should ^- 

be of the common council of the town, and assisting to the 

bailiffs In all things whatsoever concerning the said town. The Tiiorwion. 

charter then directed the mode in future of electing the txco 

bailiffs^ viz. that the bailiffs and aldetinen for the time beings or 

the major part of them for the time being, might chuse yearly, 

on the first Monday in August, one of the aldermen for the time 

being to be senior bailiff, who before his admission to the 

office should be sworn before the last bailiffs, his predecessors, 

on the feast of St. Michael, and ^fter such oath taken he should 

execute the office of senior bailiff for one whole year then next 

following, and fr,om thence until one other of the aldcmien to 

that office in due manner should be elected, perfected, and sworn* 

The charter then directed the mode of chusing the junior 
bailiff, viz. by the bailiffs and aldermen, or the major part of 
them, nominating two out of the burgesses, one of whom should 
be elected by the bailiffs, aldermen, and burgesses, or the 
greater part of them, who, after he should have been sworn in 
like manner before the last bailiffs of the said town his prcde-» 
cessbrs, should be able to execute the office of junior bailiff' for 
one year then next following, and from thence until one other bur* 
gess should iM due manner be elected, perfected, and sworn* 

The charter then provided that in case it should happen that 
the senior or junior bailiff, or either of thelm, should die, or be 
removed from their office, at any time within one year after they [ 29G j 
have as aforesaid been preferred and sworn to the office of senior 
bailiff, or junior bailiff, then and so often an election should be 
made of another person or other parsons to supply the said 
office of senior bailiff, or junior bailiff, or either of them so dead 
or amoved; and that he or they so as aforesaid elected or pre¬ 
ferred to the said office or offices of senior bailiff, and junior 
bailiff, might hold the Same office during the residue of the 
same year; the oath aforesaid being first taken before the other 
surviving bailiff and three or more aldxrmen, or if both bailiffs 
should be dead, then before three or more aldermen, and so as 
often as the case should happen. The plea then set out the 
election of senior and junior bailiffs from the year 1796 to 1801 
inclusive. It then stated proceedings in quo warranto {a), 
and judgment of ouster in 1802 against many of the senior and 


VoL. IV. 


(a) Vide Rex v. Clarke, 8 East, 75. 

Q 


junior 
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1803. junior bailifts elected during that period; and alleged that 

- thereby one David Wheelzerightf (who was chosen senior bailiff* 

in 1797), and one Thomas Barker, (who was chosen 
TiioavTON. being the last senior and junior bailiffs lawfully 

chosen, continued lawfully to hold over and exercise‘'their 
respective offices until the defendant was chosen senior bailiff 
on the I7th of November 1802, under a writ of mandamus, at a 
corporate meeting then hoiden, at which the said Wheelwright 
and Barker presided as senior and junior bailiffs, and at which 
six aldermen met, being, as alleged by the plea, a majority of 
the bailiff's and aldermen of the said town; there not having 
been any election of bailiffs on the previous charter>day (the 
first Momlajj in Avgust 1802), owing to a sufficient number of 
[ 297 ■] aldermen not attending, nor on the day next after, according to 
the statute. The plea then stated such election of the defend¬ 
ant to be senior bailiff* at such meeting of the two bailiffs of 
different years so holding over,* and of six aldermen; and that 
ho was sworn into office before the same bailiffs. There was a 
second plea, stating an usage from the time of granting and 
accepting the charter, for the bailiffs and six or more of the 
aldermen to meet to elect the senior bailiff. To both these 
pleas the Crown, after setting out another part of the charter 
of Jac. I. whereby it was granted that the bailiJJ's and twelve 
aldermen for the time being should from time to time be of the 
common council of the said town, and that the bailiffs and al¬ 
dermen, or the major part of them, of whom the bailiffs should 
he two, met together, should have full power and authority to 
. make by-laws; demurred generally. In the last term, 

Dumpier, in support of the demurrer, made two objections 
to the defendant’s title as set forth in the plea; 1st, Tliat there 
was not a. good corporate meeting, to constitute an elective 
assembly; a majority of the aldermen not being present. 2d, 
That the bailiffs who presided at such meeting were not pro¬ 
per presiding officers. 1st, By the words of the charter the 
elective body is to consist of two integral parts, both of which 
must attend by their majority in order to constitute a good cor¬ 
porate meeting. The two bailiffs arc one integral part, both of 
whym, (unless in case of a vacancy in the office of one of them 
by death or amoval, w'hich is expressly provided for,) must 
attend, as one alone would not form a majority: the two 
make but one officer, and botli must preside. Rex v. 

, $mart 



In' the foHTY-POURTH YeAR OF GEOI^GE III. 


297 


Smart (a); Rex v. Bailiffs^ 8rc. of Ipswich (b), and Salter 
*v. Grosvenor (c). And for tliis part of the argument it may 
be taken, that two bailifts de facto did attend the election. The 
aldermen form the other integral part, the majority of which is 
seven. For th<i corporation, as appears by the charter, pro¬ 
perly ednsists of twelve alddrmcn besides the seftior bailiff, who 
is also required to be an alderman; for the tzcelve aldermen are 
hxpressly appointed to be a common council assisting to the 
bailiffs ; whereas if the charter had meant that the senior bailiff 
should be reckoned as one of the twelve aldermen, it would 
have appointed the common council to consist of the bailifts 
and elexen aldermen, or at least of the bailifts and aldermen 
generally, without referring to the number twelve. It would 
be inconsistent also with the general design of the char¬ 
ter to reckon the senior bailiff as one of the aldermen; for the 
bailiffs are to preside, and the aldermen to be presided over; 
each therefore must appear in person, and the number cannot 
be completed by counting the same person twice in respect of 
his two official characters, liis character of alderman merges 
pro tempore in the higher office. If a charter direct an act to 
be done by a mayor and twelve aldermen, it must be understood 
that a majority of twelve aldermen must be present at the meet¬ 
ing besides the mayor, though he might happen to be an al¬ 
derman. And this is expressed in effect in that clause of the 
charter set out in the replication; whichj after gi'antiiig that 
the bailiffs and twelve aldermen should be the common council, 
' requires that the bailiffs and aldermen^ (i. e. the 12 aldermen 
before mentioned) or the major part of them^ of whom the 
bailiffs should be two, should meet, and make by-laws: this 
shews that the senior bailiff, though an alderman, was not 
reckoned in the number of the twelve, during his presidency as 
a bailiff. Non constat that the first senior bailiff was an aider- 
man ; and then seven aldermen exclusive of the bailiffs must 
have attended at the first election to have constituted a majority 
of the aldermen. The only other construction of tlie charter, 
referring the word them to the meeting of the major part of the 
bailiffs and aldermen, considering them as one integral body, 
would go to shew that a meeting of eight aldermen only, with¬ 
out either of the bailiffs, would be good; which woul^ be 
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(b) 2 Ld. Ruy. 1237’. 
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(c) 3 Mud. 303. 
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directly contrtiry to Rex v. Miller (o), recently confirmed by 
the Court in Rex v. Morris (6). It was therefore necessary 
that both the bailiffs and seven aldermen at least should meet 
to form a corporate assembly, though the majority of that num¬ 
ber when so assembled would be competent to elect; and ae 
six of the aldermen only attended at the defendant’s electionji 
it was invalid. But supposing six aldermen were sufficient to 
constitute a majority of that body, by excluding the senior 
bailiff as one of the twelve, yet, 9dly, the persons presiding at 
tlie corporate meeting wei;e not competent bailiffs for that pur¬ 
pose : and though the proper persons who might have presided 
were present at the meeting, yet if they did not in fact presidoi . 
it is the same as if they were absent, according to Carter 

(f), and Rex v. Ellis (d). This election was not upon a char¬ 
ter day, nor on a vacancy by death or amotion, but by vir¬ 
tue of a mandamus under the stat. 11 Creo. 1. c. 4. To make 
the presidency therefore of the acting bailiffs good, they must 
either be the proper officers who ought to have presided on a 
charter day, or under 1. and 3. of the act; “ the persons 
having a right to vote, being the nearest then present in place 
and office to tlie person or persons so absenting himself or them¬ 
selves.” Now these persons answered neither of those descrip¬ 
tions. It will be contended, that in consequence of the ouster 
of the intervening bailiffs, the last good bailiffs continued in 
their office; but no'case has gone the length of deciding that 
annual officers can hold over after an election de fecto of per¬ 
sons to succeed them; for after having once relinquished their , 
offices in fiict, they cannot resume them again without a new 
election; and the statute evidently meant only to provide for a 
case where no^ election in feet was made on the charter-day. 
In Prowse v. Foot (e), it was particularly insisted on in the 
reasons for sustaining the judgment of t‘he Exchequer Cham¬ 
ber, (and which was affirmed in Dom. Proc.) that no other 
persons had been elected or sworn in the room of the old offi- 
cers^vho held over. The consequences of a contrary doctrine 
would be very inconvenient; for if the old officers continued 
in their offices notwithstanding Iheir relinquishment of them in 
feet and the election of others, all corporate meetings and judi¬ 
cial acts done by the others as justicea of peace virtute officii 

(a) 6 Term Rep. 268. (b) Ante, 17 and 3 East, 213. 

(tf) Ctnrp. 58. (d) 2 Sira. 994. 

(<•) $Bra. P.C. 167 . 


• have 
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have been coram non jndice and void, and the magistrates de 
facto been guilty of so many tre3|>asaes; or if such acta be 
deemed valid as done by magistrates de facto, then during 
all the intermediate time from the last good election of bailifiV, 
there, have been more magistrates in the town than n'cre 
warranted by tlie charter. The case most like this is one 
provided for by the charter, where both the bailiffs die, in 
which case the three senior aldermen are the swearing in of¬ 
ficers, and either they or the senior alderman should have pre¬ 
sided. [Lord Ellenboroiigh, C. J. asked if he could shew any 
authority to warrant a proceeding by analogy in such a case ? j 
Another objection is, that the senior and junior bailiffs presid*^ 
ing at the election were appointed of different years, and can¬ 
not on that account coalesce into one good officer. The 
bailiffs of the same year are but one officer according to R. v. 
Smart («), and the other cases before-mentioned. The junior 
bailiff, who is not an alderman, had no right to join in the 
meeting, but only virtute officii; and he is no officer, but only 
as he is elected in conjunction with the senior bailiff’ of bis own 
year; he never was joined with the senior bailiff' of another 
year. Therefore, if recourse may be had to the lest senior 
and junior bailiff legally elected, they must be the last who 
made a complete officer of the same year. The moiety of an 
officer of one year cannot be united with a sindlar moiety of 
another year. The officer so constituted is neither of the one 
year nor the other. They never had at any one time any cor¬ 
porate place or office. And here/*flr/iCr, who was senior bailiff 
in the year that Barber Vi&s junior bailiffj is still Jiving. [Lord 
EUenhorouf^h C. J, There does not appear to be any unity of 
election. The charter appoints the senior bailiff to hold sub¬ 
stantively till another alderman be elected.] 

Reader contra. First a majority of the aldermen were pre¬ 
sent at the defendant’s election, whether the whole number bo 
taken to consist of twelve exclusive or inclusive of the senior 
bailiff; for this latter, who is an alderman, liaving been piftseiit, 
constituted, with the six aldermen, a majority of the IS or IS, 
whichever the number be. The proper number, however seems, 
npoD the true construction of the charter, to be only iS,.iu- 
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eluding the senior bailiff; for although upon the first appoint# 
ment two bailiils might have been nominated by the Crown, 
who were not aldermen, and 12 persons besides to be the first 
aldermen (which sufficiently accounts for the wording of the 
clauses relating to the common council, and the making of by¬ 
laws) ; yet as the charter provides that every successive elec¬ 
tion of senior bailiffs should be made out of the body of aldermen, 
and no power is given to elect an alderman but in case of vacan¬ 
cies by death or amotion, there could not be subsequent to the 
arst election of a senior bailiff more than eleven aldermen at 
any one time. The election is to be made by “ the bailifls 
and aldermen for the time being, or the major part of them'^ 
now “ them'' cannot mean the aldermen alone, the last imme¬ 
diate antecedent; for that wmuld be to exclude the bailifl's, 
who were evidently meant to be included, nor is the term ma¬ 
jority applicable to the two bailiffs alone; and if the in¬ 
tention had been that the two bailiffs and the major part 
of the aldermen should elect, it would have been so ex¬ 
pressed : it must, therefore, apply to both descriptions 
of persons united as one aggregate body of electors. And 
there is the less reason for considering the bailiffs and the al¬ 
dermen as, two integral parts for this purpose, because one of 
the bailiffs must always form one of the body of aldermen. 
This distinguishes the present case materially from Rex v. 
Miller (fl), where there was no such link: nothing in common 
between the body of 48, and the other integral part of the elec¬ 
tive body: besides which, the 48 were reduced to 19; and 
therefore by no medium of calculation Could they be said to be 
represented by a majority of their proper numbers. There is 
no ground for saying that the character of alderman merges 
while the aldferman is serving as senior bailiff; for the doctrine 
of merger only applies to incompatible offices; but here there 
is no incompatibility in one of a body sitting as the presiding 
officer of it when assembled; as where the eldest alderman, pre¬ 
sides in the absence, &c. of a mayor or other head officer, which 
may happen to be the case under stat. 11. Geo. 1. he does not 
thereby lose the character of alderman, nor his right of voting 
and being counted as one of that body. As to the second ob¬ 
jection, of the want of proper presiding officers j which objcc- 


(a) 6 Tam Rt^, S68. 
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tion is founded, first, upon the recurrence back to former bai¬ 
liffs de jure, after intervening electiotis of others de facto, 
who had served the offices; and, secondly, because of the re¬ 
currence back to the senior and junior bailiffs of different years 
who ‘it is said cannot coalesce to form one officer. As to the 
first branch of tlie objection, the election of bailiffs de facto, 
merely could not put an end to the legal appointment of the 
bailiffs ill office at the time; for the charter directs the bailiffs 
to hold over “ unfiV^ others shall “ tn due manner he circled^ 
perfected^ and srjorw”; in other words, until legal successors 
shall have been appointed to them. And whatever inconve¬ 
niences may en«no, they have been already incurred by the judg¬ 
ments ill Quo Warranto vacating the appointments of the inter¬ 
vening bailiffs. Judicial and ministerial acts may, however, 
be done by officers de facto. There is no case which has de¬ 
cided, that a legal officer improperly displaced by another may 
not resume his functions. Suppose one of the bailiffs impro¬ 
perly amoved, and another chosen in his stead, and after¬ 
wards ousted within the year, the amoved officer would neces¬ 
sarily resume his functions, and act again with his coadjutor. 
Then as to the second branch of this objection, that the senior 
and junior bailiffs of different years cannot coalesce: if it be 
necessary to recur back at all, the question must always be, 
Who was the last legal senior and who the last legal junior 
bailiff in existence? In the Malden cane (a) the two bailiffs iverc 
named in the charter as exercising one ojficc, and no power is 
there slated to hold over. But here the w'ords of the charter 
are difibrent: itdocs not direct that the senior and Juiuor bailiffs 
shall holdover tilltlicclectionufotiierscniurandjunior bailiffs; 
nor are the elections to be made by the same body, nor neces¬ 
sarily at the same instant of time; but the senior bailiff is di¬ 
rected to hold overiiU the due election of another senior bailiff 
by one body, and the junior bailiff is to hold over till the due 
election of another junior bailiff by a different body. It is true 
that when so elected, the two are to act together, and their 
concurring presence is necessary to form a good elective as¬ 
sembly. But supposing them to form but one officer, yet there 
is no identity of persons with the office; and the two who were 
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last legally appointed in the form respectively prescribed by 
the charter, at whatever time so appointed, would form that 
one officer till a legal successor were respectively appointed to 
each. At all events, if the construction of the charter be 
doiibtfiil, the *usage will prevail in support of the defendant’s 
election. [Lord Ellenborough C. J. There is no necessity for 
entering into the argument on this part of the case. All the 
authorities are collected in the case of Rex v. Bellringer (a) 
and Rex v. Miller (6)]. 

Dumpier in reply, observed, that Rex v. Miller was deci* 
sive, that usage cannot prevail against the plain words of 9, 
charter; and therefore there was no need now to discuss the 
point. That if the senior bailiff were to be reckoned as one of 
the aldermen, then the corporation would only have had power 
to elect eleven aldermen in the first instance, whereas power 
was expressly given them to elect twelve: and it was not rea¬ 
sonable to suppose that the King intended that a different 
number of aldermen w'ere to be continued from what he had 
at first appointed. And that the contrary must be inferred 
from the clause set out in the replication. 

Cur. adv. vult. 

Lord Et.LENBOROUGH C, J. now delivered judgment, 
(After stating the pleadings as before set forth). At the argu¬ 
ment of this demurrer in the last term, two objections w'ere 
taken on the part of the Crown to the title of the defendant to 
the office of senior bailiff, as set forth in his first plea. 1st. 
That there was not a good corporate assembly of bailiffs and al-^ 
dermen on th^e 17th of Nov. 1802, (the day of election under 
the mandamus when the defendant was elected senior bailiflT,) 
competent in point of number, that is, in respect of the majo¬ 
rity required by the cHhrter, to make an election of senior 
bailiff. 2d. That supposing there were a competent assembly 
in point of number, yet that there were not competent presiding 
officers at such election: in other words, that the persons who 
presided as bailiffs were not at that time the due and legal 
senior and junior bailiffs. The first objection turns od the 
question. What is the number of aldermen in this corporation 
under the charter ? The counsel for the Crown contend, that 
the number is thirteen, of whom the senior bailiff is one; an4 

(a) 4 Term Rep. 810. (b) 6 Term Rep. 268, 

'that 
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that the two bailifla, making one integral part, they must both 
be present, as bailiffs, both being necessary to constitute a ma¬ 
jority of that integral part: and also that there ought to be 
seven aldermen present, in order to constitute a majority 
of twi^lve aldermen besides the senior bailiff.^ And they 
say, that such must have been the case at the first election of a 
senior bailiff next after the grant of the charter; because the 
Crown, having by the charter appointed a senior and a junior 
bailiff by name, then directs the election of twelve burgesses to 
be aldermen; so that at the next charter day after granting 
the charter, there must have been twelve aldermen besides 
tlie two bailiffs, and of course seven aldermen would have 
been necessary at that assembly to represent the body of aider- 
men. To this it was answered, on the part of the defendant, 
that the charter having named the senior bailiff before the ap¬ 
pointment of any aldermen in this corporation, such senior 
bailiff, so appointed by name, was not an alderman : and the 
charter having directed that twelve persons only should be 
elected aldermen, and that in future the senior bailiff should be 
elected out of the aldermen, that there has of right been only 
eleven aldermen, besides the senior bailiff, ever since the first 
charter day for the election of bailiffs next after the grant of 
the charter : in which case six being the majority of eleven, the 
body of aldermen was duly represented by its majority at the 
election in question. But further, that if the construction of 
the charter be that there should be hivllthirteen aldermen, viz. 
twelve besides the senior bailiff^ in that case the senior bailiff, 
who w'as himself an alderman, and six other aldermen, being 
present at the defendant’s election, the majority of all the 
aldermen, sufficient to constitute a legal assembly, was pre¬ 
sent. And we are of opinion on tliis first objection, that there 
was a good corporate assembly on the 17th of Nov. 1802, 
competent in point of number. The charter provides, that there 
shall be two bailiffs, a senior and a junior bailiff, and twelve 
aldermen. But in providing that the senior bailiff shall be 
elected out of the aldermen, it prevents the possibility of there 
ever being twelve aldermen substantively and distinctly acting as 
such, apart from any other corporate character, after the first 
year, ^cause as after the first year the senior Imiliff was to be 
elected out of the aldermen, being twelve in number, there would 
pf course be only eleven al(fennen,left to perform the proper func¬ 
tions 
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lions of aldermen, which is by the charter declared to be that of 
“ common council of the town assisting and aiding to the bai¬ 
liffs of the same town for the time bein/^, in all things^ causes, 
and matters zehatsoerer, in any wise touching or concerning the 
said town/' 0 n office which of course cannot be filled by a 
bailiff who cannot be council and assistant to himself. If eleven 
aldermen are, for the purpose of all elections at which the se¬ 
nior bailiff must be present in another distinct, and, for the time, 
incompatible character, the whole body of the aldermen, (and 
which they appear to us to be), in that case the six aldermen 
who were present at the defendant’s election did form a com¬ 
petent majority of that integral part of the electing body, con¬ 
sisting only of such eleven members. And upon that suppo¬ 
sition, if the bailiffs were also competent officers, duly invested 
tdlh that character, then, inasmuch as both of .them were pre¬ 
sent, there would have been the whole of that integral part, (and 
which the charter is stated in the replication as requiring for the 
purpose of making of by-laws; on which occasion the bailiffs 
and aldermen act together as a common council for that pur¬ 
pose ;) and a majority of the other integral part of tlic elective 
body present at the election. So that in this way of considering 
it, if the body of aldermen consist for this purpose only of 
eleven persons, there was a majority of the elective body pre¬ 
sent, whether they are to be taken collectively, or separately, 
in their distinct integral characters. 

This brings me to the next question, viz. Were there com¬ 
petent presiding officers at this election ? The bailiffs do not 
form together one officer, but are two officers, having as pre- 
sidin«“ officers the same function, but capable of being elected 
on events ofrfeath, amotion, and resignation, at diff erent periods j 
of holding their offices of course for longer or shorter times, 
and necessarily determinable at different times, according as a 
successor to either might, oe might not be, sooner or later “ in 
due manner elected, perjccted and szmrn." Their offices do not 
under the charter determine upon the election and swearing in 
of another officer of the same denomination de facto, but such 
successor must be by the terms of the charter in due manner, 
that is, legally elected, perfected, and sworn, in order to deterr 
mine their own legal holding of the office in question. It is 
then reduced to the question. Was there any successor of this 
description ever put in the place of either of the two bailiffs 
who presided at this election ? All the successors of Thomas 

Hanker, 
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B«rArr,the duly elected junior bailifT of 1796, were ousted by 1803. 

Quo Warranto. Thomas Barker must therefore still continue - 

junior bailiff up to and at the time of the election in question; 
no junior bailiff having ever been in due manner elected, pert Thorntom. 
fected and sworn in his room. In like manner David Wheels 
wrightf the senior bailiff, duly elected in 1797, continued such 
up to and at the time of the election in question ; all his illt 
elected successors de facto having been in like manner ousted 
by Quo Warranto. And if each of tliese bailiffs were separatet 
ly good officers, they must be jointly so, unless the charter re.- 
tpiircs each of them to begin, and to cease to exist, at the same 
precise periods of time respectively, which it docs not: and I 
know of no rule of law which requires any such thing. And 
if these bailiffs are the proper presiding officers, if the election 
had been on the charter day, they are also the proper presiding 
officers at an election made by mandamus under the statute. 

The consequence is, that the first plea of the defendant is good, 
notwithstanding these objections; w'hich makes it unnecessary 
to say any tiling as to the sufficiency of the last plea, in which 
the usage since the charter is relied upon. There must there¬ 
fore be 


Judgment for the Defendant. 


♦Hayward against Ribbans. 
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U PON a rule to shew cause why the writ of capias ad ^vhen a vpr 
satisfaciendum issued against the defendant’s hail should by consent" 
not be set aside for irregularity, with costs, and tlie money ti'c 

•' award of an 
arbitrator as 

to thr quantum, .judirincnt ranuot br .si{;ned for the amount of tliPHiim awarded, witlioiit first ob 
taininf! the usual rule for signing judgment; and where judgment was so signed against the princi¬ 
pal without such rule, and the plaintiff proceeded to execution against tlie bail, affer procuring 
a return of non est inventus to a ca. sa. against the principal, and a return of two iiiiiils to two 
writs of scire facias against the bail: the Court upon application of the bail together with the prin¬ 
cipal, held that they were entitled to be relieved from such judgment against the principal and 
its consequences, against the bail; upon anaiHdavit by tlicm,that they had uo notice of such judg¬ 
ment till the writ of ca. sa. issued against tlio bail, vfdien they applied to vacate the proceodings, 
Rut the Court held that they could not set aside the writ of ca. sa against the bail, on account of 
euch irregularity of the judgment against tlie principal, while such judgment remained in force. 

• 

[♦310] 


levied 



310 


CASES IN MICHAELMAS TERM 


1803. levied be restored; it appeared that at the trial of the eause 
on the 20tli of Jpril last, a verdict was taken for. the plaintiff 
by consent for 500/. subject to the award of A. B. under a rule 
Ribbans. of Court; who aftei'wards awarded the defendant to pay 
376/. 7s. Qd. and the costs of the cause and the reference.. The 
verdict was accordingly.entered up for the sum specified; and 
after notice to attend the taxation of costs before the master, 
which the defendant omitted to do, the costs of the cause and 
of the reference were taxed onthe4thofand the judgment 
was signed the same day, without the pkiintiff's having first ob¬ 
tained a rule to sign judgment. The plaintiff afterwards issued 
a capias ad satisfaciendum against the principal, which he pro¬ 
cured to be returned non est inventus on the 14th of June j and 
after issuing two scire facias, the last returnable the S8th, 
against the bail, which were both returned nihil, the present 
writ of capias ad satisfiiciendum, now sought to be set aside, 
was sued out. And it further appeared from the affidavits of 
the principal, and the bail, and their attorney, that till such 
writ of execution issued they had no notice in fact of the 
signing the judgment against the principal, nor of the proceed- 
£ 311 3 ing against the bail; otherwise the principal, who was forth¬ 
coming all the time at bis usual place of residence, would have 
been rendered in due time in discharge of his bail; and that 
notice having been given to the plaintiff s attorney before the 
judgment signed against the principal, that he had become a 
bankrupt, and a commission ordered to be issued, he said that 
he must then look to the bail; on which the defendant's at¬ 
torney answered, that if he proceeded against the bail they 
would render the principal. 

Ershine, Garfow, and Compn shewed cause, and contended, 
first, that as the plaintiff was entitled to enter up judgment for 
the amount of the sum awarded, without first applying for 
the leave of the Court so to do, according to Lee v. Linguard 
(a) so it was not necessary first to obtain a rule to sign judg¬ 
ment. 

The Courts however, upon reference to the master, was 
clearly of opinion, that a rule to sign judgment was necessary 
before judgment entered. 


8 (Uy, 


(«) 1 East, 401. 
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l^dly, They objected, that the bail could not take advantage 
in this collateral and summary way, of any irregularity in the 
judgment against the principal, while that judgment remained 
in force; and cited Chomley v.- Vtal (a), and Campbell V. Cum- 
tning (b). [^Lawrence, J. observed, that those were cases where 
the objection to the judgment was attempted to be shewn by 
pleading in a collateral action; to which the general rule ap¬ 
plied, that an erroneous judgment could only be corrected by 
writ of error.] Sdly, That at any rate this being mere matter 
of irregularity, it was now too late to take advantage of it; the 
principal having had all Trinity term from the 14th to the S9th 
of June to apply to set the judgment aside on that account. 
4thly, They contended that there was no necessity for notice in 
fact to the bail of the plaintiff’s intention to proceed against 
them ; the return of two nihils upon the writs of scire facias 
against the bail, after non est inventus returned to the ca. sa. 
against the princi|)al, being always deemed sufficient to fix the 
bail (c). [This last ground was not disputed by the counsel on 
the other side, and was assented to by the Court.] 
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Gibbs and Marryat in support of the rule, on the remaining 
objections, the second and third, contended, first, that it was 
competent to the bail, with whom the principal joined in the ap^ 
plication, to take advantage of the irregularity in signingjudg- 
ment against the principal, without having first obtained a rule 
to sign judgment; because the plaintiff had thereby obtained 
an undue advantage against the bail themselves: for not only 
were the parties surprised for want of such due notice as the 
practice of the Court required to be given, but the proceedings 
themselves were thereby accelerated against the bail: for the 
rule for judgment being a four day rule, if that had been given, 
the second scire faoias would not have been returnable till the 
second return of this term, instead of in Trinity term, and the 
bail would have had so much the more notice to render the 
principal. And, secondly, that there can be no waver of an 
irregularity before it is known; and here none of the parties 
had notice of the proceedings till the execution issued against 
the bail. 


(a) 6 Mod, .304. (i) 2 Burr. 1187. 

(c) Vide Clva ke v. Brodshm. 1 East, 89, where the reason of this practice ia 
assigned. 


The 
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ISOo The Court said, that while the judgment stood against HiG 

IIV AR pi*>»cipai> the capias ad satisfaciendum and all other proceedings^ 
against ” bounded upon such judgment roust also be taken to be regular. 
lliBBANs. That the present rule, therefore, tras conceived in wrong terms; 

for if there were any objection founded on tlie irregUlaVity of 
that judgment, the rule should hare been dfa\Vn tip to set asidd 
the judgment for irregularityj and the subsequent proceedings 
on it. And therefore in strictness the plaintiff was entitled to 
have this rule discharged with costs. But the Court were of 
opinion, that tlie parties had not Avaved the irregularity, not 
having had notice, as far as appeared, of the signing the judg¬ 
ment ; and that they were entitled to a rule for setting the judg¬ 
ment aside for irregularity and all the subsequent proceedings. 
They therefore proposed to save future expcncc to both par¬ 
ties, that this rule should be discliarged tcUhout costs, and that 
the judgment against tlie principal and subsequent proceedings 
Ugainst the bail sliould by consent be set aside. 

The matter accordingly stood over to give time to counsel to 
obtain such consent; and finally, what the Court proposed was 
adopted. 


T’-Cidnij. 

16 th. 


Doe, on the Demise of Ann Gilman, Widow, 
against Elvey. 


T his ejectment, brought to recover the possession of a mes¬ 
suage, &t. and premises at Dover, in the county at'Kent, 
was tried tit the last assizes for that county, *when a verdict 
was found for the plaintift’, subject to the opinion of this Court 
on the following case: 

John Gilman, being seised in fee of the premises in question, 
by his will dated the 28tli of March 1772, duly executed and 
attested, devised the same as follows; ‘‘ I give and devise unto 
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for file, with a contingent rcmaiiidcr in fee to his issue, if any; in which case the remainder over 
wa.s al'.o runt indent, hiing a rontingeiicy with a double aspect; and that whether A. took for life, 
W'llli .sin h contingent remaiiidtrs, or whetlier lie took an estate tail, the remainders over were 
equally destroyed by his having sutl'ercd a recovery before be had any issue born. 
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my wife Mimy Gilman, all that my messuage or tenement, 1803. 

“ with tlie outhouses, &c. in Dover, now in my own occupation, -- 

and all otlicr my real estate to hold to my said wife and her 
assigns for her natural life, she keeping the same in repair; against 
“ and/rom and after her decease 1 give and devise all the same Elvey. 

“ to mij son Henry Gilman, and to the issue of his body law- 
“ fully hegoUen, or to he begotten, his, her, or their heirs, 
equally to be divided if more than one: and if my said son 
‘‘ Henry Gilman shall have no issue of his body lawfully he- 
“ gotten, living at the time of his decease, then I give and de- 
vise the said messuage, &c. and all other my real estate unto 
my grandson Hayes IZlvey and to his heirs and assigns for 
** every John Gilman died in Nov. 1775, leaving his wife 
Mary and Henry Gilman his son and heir at law him surviv¬ 
ing. Mary Gilman died some time afterwards ; and upon her 
death Henry Gilman entered into possession of the premises; 
and being seised thereof, in Easter term 1788, duly suffered a 
common recovery of them, the uses whereof were, by indenture 
dated the 3d April 1788, (being the release to make a tenant 
to the praecipe,) declared to be to the said Henry Gilman in 
fee. Henry Gilman afterwards by his will dated the 23d of 
June 1788, duly executed and attested, devised the premises 
to his wife Ann Gilman, the lessor of the plaintiff in fee ; and 
died in Nov. 1796, without leaving any child living at the time 
of the deatli of the said John Gilman, or at any time after¬ 
wards. Tlie defendant is the heir at law of Hayes Elvey, [ 315 j 
named in tlie will of the said John Gilman. The question for 
* the opinion of the Court was, Whether the plaintiff* were enti¬ 
tled to recover, &c. ? 

Harvey for the plaintiff. The question turns upon the de¬ 
vise to the tesUitor’s, “ son, H. Gilman, and to the issue of his 
body, and his, her, or their heirs, equally to be divided if 
more than one: and if his son should have no issue of his 
“ body living at his decease,” then over. It is a settled rule 
that no limitation in a will can be construed as an executory de- - 
vise, if by law it may take effect as a remainder. Purefoy v. 

Rogers (a), Wealthy d. Mauley v. Bosville (h), and Doe v. 

Morgan (r). Now here either H. Gilman the son took an 
estate tail under the will, which was barred by the recovery 

(ff) 2 Stumd, 388. (A) jRrj#. temp. Ilurdw. 2 >9. (r) 3 Term Rep. T6S. 

suffered; 
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suffered; or if he took only an estate for life, then the liinitao 
tion to the issue of his body was a remainder^ and, as he had 
no issue, a contingent remainder i and consequently the next 
limitation to Hayes Elvey^ was also a contingent remainder ; 
not indeed one which was to take effect after >the other, but they 
were concurrent contingent remainders, of which one only could 
take efl^t. But first, H- Oilman, the son, took an estate tail; 
for though there are superadded words of limitation to the de¬ 
vise to “the immc of his body, his, her, or their heirs, equally 
“ to be divided if more than oneyet where the superadded 
word^ of limitation do not make the issue to take in a different 
way from what the ancestor would have done if he took an 
estate tail, such words of superaddition are to be rejected as 
surplusage; and the ancestor to whom and to whose issue the 
estate is limited, takes an estate tail. (He referred to the rule 
as recognised in 1 Fearne's Cont. Rem. 141, 3d edition, drawn 
from all the cases collected there and in some antecedent pages; 
to which he added Denn d. JVebh v. JPuckey (n).) No ex¬ 
press intention appears in the testator that his son should only 
take for life; as by adding the w^ords for life to the limitation 
to him. But the words “ equally to be divided if more than 
one,** superadded to the limitation to the issue of the son and 
his, her, or their heirs, will be relied on as varying the estate 
which such issue would otherwise take if the ancestor took an 
estate tail, and shewing an intention to lodge the estate of in¬ 
heritance in such issue as purcliasers; and consequently to 
confine by implication the estate of the ancestor to a liie estate. 
But if such be their effect, then, secondly, the limitation to the • 
issue of //. Gilman was a contingent remainder in fee, being 
made to persons not in esse at the time, and who never were in 
esse before the recovery suffered, by which the particular estate 
on w'hicfi such contingent remainder depended was destroyed ; 
and the contingent estate subsequently limited thereby became 
barred ; according to the doctrine of Loddington v. Kinic, (i). 
This was a contingency w'ith a double aspect: if //. Gilman 
had issue at his death, such issue were to take the remainder in 
foe ; if he had no issue, then Hayes Elvey was to take it. And 
he referred to Doe d. Davy v. Burmall (c), Denn d. Webb v. 
Puckey («), and Doe d. Brozen v. Holme id), as in point. 

(A) Sidk. and 1 Ld. R nj. 203. 

(<i) 3 WiU. 237 and 211. 


(ff) 5 Term Prp. 299. 
(<-0 6 Term Rep, 30. 


'Pitcairn, 
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Pitcairn f for the defendant,-admitted that if the remainder 
over to Hat/es Ehcy were an executory devise, the case would 
fall within the doctrine of v.Kime; *but contended 

that //. Gilman took for life, with remainder to his issue in tail 
only, and not in fee, and consequently the remainder over was 
not contingent, but vested, and could not be destroyed by the 
recovery suffered. The devisor's intent was, that the issue of 
//. Gilman should take distributively, and therefore they must 
take as purchasers and not by descent: and as there is nothing 
to limit the estate to heirs male, it equally breaks the descent 
in gavelkind. In Hockley v. Mawhey (a), where the devise 
was to the testator's son and his issue, to be divided as he should 
think Jit; and if he should die without issue, remainder over, 
T^ord Chancellor held that the son took only for life, with a 
power to divide amongst his children, if any; in which event 
they would take distributively as purchasers; or if he made 
no such division they would take equally: but that there being 
no children,’ the remainder over vested. So in Doe v. Bumsall 
(b), where the limitation was to M. O. and the issue of her 
body as tenants in common, if more than one; it was holden 
that M, O. took only for life, because the issue taking as 
tenants in common, could only take as purchasers. Then the 
remainder to H. Gilman's issue was only a remainder in tail 
and not in fee; for the word heirs (“ his, her, or their heirs") 
must be construed heirs of the body, and nut heirs generally; 
according to Webb v. Hearing (c), Nottingham v. Jennings 
(d), and Parker y. Thacker (e); the limitation over being to 
the grandson Hayes Elvey, who would be the collateral hmr of 
* such issue : and if the remainder to the issue of H. G. were 
only in tail, then, according to the fifth resolution in Lodding^ 
ton V. Kime (/), the remainder over was vested and not con¬ 
tingent. \JLe Blanc J. observed, that the devise over to Hayes 
Elvey was not in de^ult of heirs of H, Gilman, but of issue 
'living at his death.] 

Lord Ellen BOROUGH C. J. This case falls, I might almost 
say in terms, within the decision of Doe v. Bumsall i for that 

(a) S Bn,. Ck. Cos. 82. (b) 6 Term Bep. 307. 

(e) Cro. Jiu. 415. (d) 1 P. IVnis, 23. 

(e) 3 Let. TO. If) Salk. 224. 
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was a devise to one and the issue of her body as tenants in com¬ 
mon if more than one, and in default of such issue, &c. then 
over: and this is a devise to one “ and the issue of his body, 
“ and bis, her, or their heirs, equally to be divided if more than 
one,” and if the first taker have no issue, then over. It is. in 
efiect therefore a devise to the issue of the first taker as tenants 
in common: and the first taker having no issue born at the time 
has suflercd a recovery. Then quacunque vid data, if ff. Gil¬ 
man took an estate tail, it was barred by the recovery suffered; 
if he took an estate for life only, the next limitation to the issue 
unborn was contingent; and the remainder over being also con¬ 
tingent, according to Loddington v. Kimcy those contingent 
estates were destroyed by the recovery suffered before the event 
took place. Doe v. Holme is a case of the same description. 

Grose J. declared himself of the same opinion. 

Lawrence J. The cases relied on by the defendant’s coun¬ 
sel, as distinguishing this from those mentioned by my Lord, 
were cases in which the limitation over was in default of heirs 
of the last taker to one who was his collateral heir; which 
shewed that by the word heirs was meant heirs of the hod^; 
but here the limitation over is in default of the persons them¬ 
selves to whom the inheritance was limited, and not of their 
heirs. 

Le Blanc J. The word heirs may be interpreted to mean 
heirs of the hody^ where that appears to have been the intent 
of the devisor by limiting the estate over, in defiiult of heirs of ' 
such an one, to a person who would be his heir.if he had no 
issue : but here the devise is first to H. Gilman and to the issue 
of his body, Ai>, her, or their heirs^ equally to he divided if more 
than one; and the limitation over is not In default of heirs but 
of issue of the body of 11. Gilman^ &c. Therefore it is a de¬ 
vise for life to H. Gilman^ with remainder in fee to his issue, 
if he had any; and if their estate should not take effect, then 
over in fee to Hayes Elvey. That brings it within the case of 
Loddington v. Kime; it is a contingency in fee with a double 
aspect; and a recovery having been suffered by the tenant of 
the particular estate before the first contingency happened has 
destroyed all the contingent estates. 


Postea to the Plaintiff. 
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Busk against Fearon and Others. 


Titesday, 
Nov. lath. 


T he plaintifT sued on behalf of himself and other creditors in a rpspon. 

of J. P. Fearon, who had lent money upon respondentia 
on goods laden on board the ship Belvedere, against the dc- after reciting’ 
fendant J. P. Fearon, a bankrupt, and his assignees, and the 
East-India Company, and Ann Douglas, widow. Where- thcgxmdslwim 
upon the following case was sent by the Lord Chancellor for olfboardam-. 
the opinion of this Court. tain ship on lu r 

•*./. P. Fearon, commander of the East-India Coraps^ny’s bofn^^wa^^^rhat 
ship Behcdere, and P. Douglas now deceased, gave Busk a I 

respondentia bond, dated 4(h Mat/ 1801, by which they jointly on her vovage 
and severally bound themselves in the penal sum of 1300/. 
with a condition, reciting, that whereas Busk had advanced months (tiic 
to Fearon and Douglas 750/. “ upon the goods, merchandizes, su"'cxrcptcd) 
and effects laden and to be laden on board the ship Belvedere, and if the hor- 
thenat anchor in the Thames, outward bound to China, whereof go jays^ftcr" 
Fearon was commander; the condition of the obligation was, 
that if the said ship should proceed from the river Thames on the lender the 
a voyag6 to any port in the East-Indies, China, &c. and from 
thence return to the river Thames at or before the end of thirty- voyage ami 
six calendar months from the date, and there end her said in- 
, tended voyage, (the dangers and casualties of the seas ex- sl»ip slionld be 
cepted,) and if Fearon and Douglas, or either of them, &c. mics^or oU>er 
should within thirty days next after her arrival, &c. pay to 
Busk 1020/., together with 131. 10s. per calendar month for should, within 
every calendar month, and so proportionably, &c. as shall be "ich^loss*^ 
elapsed out of the stfid 3() calendar months, over and above pay to the 
twenty calendar months to be accounted from the date; or if porlionab^r 
in the said voyage and within the said thirty-six calendar average on all 
months the ship should be utterly lost by lire, enemies, men of ^ed^out^and^ 
war, or any other casualties, and Fearon and Douglas, their 
heirs, &c. should within six calendar months next after such which^sho^oi* 
loss well and truly account for (upon oath if required) and 

pay to Busk, his executors, &c. a just and proportionable to be void: held 

that this was 
no-more than a 

personal obligation from the borrower to the lender, and did not give the latter any specific fMss 
or lien on the home cargo or the proceeds thereof. 

. *[ 320 ] R 2 ' average 
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average on all the good and effects of Fearon carried from Eng¬ 
land on board the said ship, and the net proceeds thereof, and 
on all other good and effects which Fearon should acquire dur¬ 
ing the said voyage for or by reason of such goods, merchan¬ 
dizes, and effects, and which should not be unavoidably lost, 
then the obligation to be void.” Bmk the obligee paid Fearon 
7501. the consideration money. Fearon loaded on board the 
ship Belvedere goods of the value of 10,000/.; and the ship 
sailed from the river Thames on her said voyage, and arrived 
with her cargo at China, where Fearon disposed of those goods, 
and with the produce thereof purchased other goods, which he 
loaded on board the ship at China; and the ship afterwards 
arrived safe with her homeward-bound cargo on board in the 
river Thames on the 29th of September 1802. The goods so 
brought from China were deposited in the warehouses of the 
East-India Company, according to the by-laws and regulations 
of the Company; and part of them have been sold for 70001. 
and the money received by the Company ; and 3000/., part of 
that sum, hath since the commencement of this suit been paid 
over to the assignees of Fearon/ and 4000/. the residue yet 
remains in the hands of the Company for the use of the person 
entitled to the same. Other part of the goods yet remain in 
the possession of the Company. Douglas is dead intestate, and 
Ann Douglas is his administratrix. On the 12th of February 
1803 a commission of bankrupt issued against Fearon, under 
which he was declared a bankrupt; and the other defendants 
in the suit are his assignees. The question for the opinion of 
the Court was. Whether Busk has by law in respect of the 
money remaining due to him by virtue of the bond above stated 
any lien upon or interest in the said money and goods so re¬ 
maining in tHe possession of the East-India Company, or 
either and which of them ? And whether the same, or either 
and which of them, ai'eor is by law liable to satisfy what so 
remains due to Bmk ? 

Bayley Serjt., for the plaintiff, contended that he had such 
an interest in the homeward-bound cargo as entitled him to 
claim it, or the produce thereof in the hands of the East-India 
Company to the extent of the obligation in question; 1st, upon 
the special agreement between him and Fearon; 2dly, by the 
general law applicable to respondentia creditors, lat. The 
condition of the bond states that the money was advanced by 

Busk 
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JBusk upon the goods and effects laden and to be laden on board 
the ship." It was not therefore advanced upon the defendant’s 
personal credit, with a clause for re-payment if the goods laden 
or to be laden. See. should reach their ultimate place of destina¬ 
tion, hut specifically upon the credit of the goods themselves. 
It was competent to Fearon to pledge or mortgage not only the 
outward-bound cargo, but also all other goods which during 
the voyage should be laden on board the ship: then having 
done so, the lender acquires a specific property in the goods 
themselves by the agreement of the borrower; in like manner 
as the mortgage of land has the specific security of the land: 
and as the remedy of the latter is by ejectment if his loan or 
interest be not repaid, so the remedy of the lender upon goods, 
in detkult of payment, is trover. The very application to this 
mode of borrowing, so injurious to the borrower, shews that 
he has no personal credit; for the interest of a loan obtained in 
tlie ordinary way, even with the addition of insurance to secure 
the capital, is always less than respondentia interest. Sdly, 
This claim upon the goods arises out of the very nature of the 
respondentia security as part of the general marine law. There 
seems to be three descriptions of the usura marina described in 
the books (o), Jst, where the lender advances money on the 
security of the ship, (called bottomry), that is to be repaid 
with certain interest in case the ship perform her voyage safely; 
in which case the ship itself is pledged to the lender as a se¬ 
curity : Sdly, Where money is advanced to be repaid in case 
the cargo arrives safe at the place of destination (called respon¬ 
dentia) ; in which case, by a parity of reasoning, the cargo is 
pledged to the lender; though Mr. J ustice Blackstone seems to 
consider, that in this case the person of the borrower only is 
liable, and not the goods, which he observes must necessarily 
be sold or exchanged in the course of the voyage: for this 
however he cites no authority ; and the reason does not apply 
where the homeward as well as the outward-bound cargo is 
pledged ; as in this case, where the money was lent on goods 
“ laden and to be laden on board,” &c. 3dly, Where money is 
advanced to be paid on the event of a certain voyage terminat¬ 
ing favourably, but where the money is not advanced on the 
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security either of the ship or goods, and where it is immaterial 
whether the borrower have or have not any interest in either. 
The second point does not seem to have received any judicial 
determination in this country. In point of reason and equity 
the lender on the credit of the goods ought to have the same 
security on them as the lender on bottomry has upon the ship; 
the risk is the same, and the terms of the obligation are alike. 
And Poitier (a) expressly says, that by the law of France the 
lender of money on goods has the goods pledged to him for the 
repayment. [Lord Ellenborough C. J. asked whether that 
author gave the form of the respondentia bond given in France, 
in the same manner as the' forms oi such bonds given at Cadiz 
and in London are set forth in JVesketh (6); for possibly there 
might be a specific pledge of the goods.] That does not ap¬ 
pear ; but the borrower is also liable personally. Bj/nkershoek 
(Quest. Jur. Priv. p. 50G, 7, 9, 13. lib. 3, ch. 16.) thinks that 
it makes no difference whether the form of the bond give to the 
lender the pledge of the goods in terms or not; because he con¬ 
siders that the nature of the contract gives Inm that security. 
Beaxises' Lex Merc. 197. says, that “ usura marina joins the 
advanced money and the danger of the sea together: and this 
is obligatory sometimes to the borrower’s ship, goods, and per¬ 
son.” In Glover v. Black (c) where the question was whether 
an insurance on goods would cover a respondentia interest, Loigd 
Mansfield said, “ lenders at respondentia, or on bottomree, may 
to many purposes be said to have a lien.” He therefore con¬ 
siders them as classed together. [Ivord Elh nhorough C. J. 
At the most there can only be a contingent equitable lien; and 
that in the case specified in the condition of the bond of a salv¬ 
age upon a loss : and that is rather an equitable lien on the fund, 
than a specific lien upon the property.] By the general law 
the lender at respondentia has the pledge of the goods in the 
nature of a mortgage; and it seems reasonable that it should be 
so upon considering the nature of the contract as recognized by 
the stat. 19 Geo. 2. c. 37. s. 5. whereby “every sum of money 
“ lent on bottomree or at respondentia upon any f British) ship 
bound to or from the East Indies shall be lent onli/ on the 
“ ship, or on the merchandize or effects laden or to be laden on 
board of such ship, and shaU be so expressed in the con- 
dition of the bond.” But the clause goes on to provide that 

(a) Vide S vol. p. 213. 257. s. 52.260. s. 56. 

(fi) P. 58.60. (c) 3 Burr. 1394.1400. 

. the 
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the borrower shall be personally responsible to the lender for 
so much of the money borrowed as he has not laid out on the 
ship or merchandize, notwithstanding' the ship and merchan¬ 
dize shall be totally lost. The homeward cargo *being the pro¬ 
duce (ft* the money lent, it is reasonable that the lender should 
have the pledge of it; and there is no hardship on the other 
creditors of the borrower, because if the specific money had 
not been lent the goods could not have been provided, and con¬ 
sequently there could have been no fund out of which the ge¬ 
neral creditors could be paid. 

Gihhsj contra, was stopped by the Court. 

Lord EiiLENBonouGH C. J. This appears to be a contract, 
not of universal irature and form, but depending upon the par¬ 
ticular form of the instrument, varying in diilcrent countries. 

In Spain it seems more like a direct hypothecation of the 
goods: which would make all the difference in the construction. 

Hut nothing of that sort is to be found in this instrument. In 
the introductory part indeed of the condition the money is 
staled to be lent on the goods ; but that is explained in the sub¬ 
sequent part, and shewn to be only a pledge for the purpose 
of salvage. And no action could be maintained by the obligee 
to recover possession of these goods from the borrower or any 
other having also a claim upon them ; for admitting that the 
borrower and lender were even partners in them, the latter 
could not maintain trover against the other. We must con- 
sti'uc the contract upon the words of this bond, such as these 
parties have made use of; for it is this contract, and not one 
of a general nature to be governed by general usage that they 
have entered into. If indeed there were any word used of 
doubtful signification, it might be construed by general usage. 

But here the terms of the bond are very plain and intelligible, 
and amount only to a personal obligation on the borrowers. 

We shall certify our opinion. 

Lawrence J. If the lender were enabled to take possession [ 326 ] 
of the goods from the borrower, the very object of the contract 
would be defeated; for how then would the latter be enabled 
to carry on the adventure or sell the goods which he brought 
home, out of which the loan is to be repaid. 
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Afterwards the following certificate was sent to the Lord 
Chancellor: 

We have heard this ca^ argued by counsel; we have 
considered it; and are of opinion that under the cir¬ 
cumstances of this case the said Hans Bush bath not by 
law, in respect of the money remaining due to him by 
virtue of the bond above stated, any lien upon or in¬ 
terest in the said money or goods so remaining in the' 
hands and possession of the East-India Company: and 
that neither the said money nor goods are by law liable 
to satisfy wtiat so remains due to th^ said Hans Busk. 


Nov. 28th, 1803. 


EnLENBOnOUGll. 

N. Grose. 

S. Lawrence. 

S. Le Blanc. 


*The King against Osbourne. 

A Rule called on the defendant to shew cause why an infor- 
Thc surrender mation in nature of Quo Warranto should not be exhi- 
void*ibTwL*t against him to shew by what authority he claimed to be 

of enrolment, one of the aldermen of the borough of Kingston-upon-JIui/. 
ter^'gr^ted'to^ This was founded on affidavits stating that this was an ancient 
the mayor and borough, incorporated under divers charters prior to that of 
that “ any ai- th® 4 J«c. 2. ; by which latter, reciting the ji/rrewdcr by the 
wanted corporation of all prior charters, liberties, and franchises, into 
rest of the alder, the King’s hands, and which he had accepted, King James II. 
SSwo”ter- incorporated the burgesses by the name of the Mayor and Biir- 
geasesf for the gesses of the borough, See. ; and granted that there should be 

choosing of one 
of them as al¬ 
derman by the conumimlty fper communitatem) held that commonalty included the whole corpora* 
tion, and that an alderman so elected by the votes of the other aldermen, as well as the burgesses 
at large, was properly elected. It seems that eotemporaneous and continuing usage may be re¬ 
sorted to in aid ot tlie construction of doubtfui words in an old charter. Where an information 
in nature of quo warranto was moved for on the ground of a disputed mode of election, which 
alone was in controversy at the time of the defendant’s election, and which ground was afterwards 
answered op shewing cause, the Court would not in their discretion make the rule absolute to try 
another incidental and secondary question^ as to whether there were a sufficient interval of time 
allowed between the nomination and election of the defendant, no person’s right having been set 
aside by means of such acceleration of the election, if it were accelerated. 


*[327] 
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one mayor, and one sheriff, one recorder, &c., and thirteen 
honest and discreet men inhabiting and residing within the same 
town or borough, to be called aldermen, which aldermen are 
thereby also declared to be the common council of the borough 
and justices of the peace. It then stated the mode of electing 
the mayor by the same charter to be, that on every Mondajtf 
next before the feast of ^l. Michael, &c. the mayor, aldermen, 
and burgesses, should assemble at the Guildhall, and that the 
mayor and aldermen, or the major part of them for the time 
being, so assembled, should nominate two of the aldermen, and 
that the mayor and the rest of the aldermen, and also the bur¬ 
gesses, or the ma jor part of them so assembled, should elect one 
of the said two aldermen so nominated to be mayor, who should 
serve the office for the year ensuing, and until another was in 
due manner elected and sworn. It then stated the mode of 
electing aldermen, that if any or eitlicr of the aldermen should 
die, or be removed, or depart from the said office, the mayor and 
the rest of the aldermen and burgesses then remaining or sur¬ 
viving, or the major part of them, (of whom the mayor to be 
one,) should elect, nominate, and prefer one or more other of the 
burgesses for the time being, in the place or places of the same 
alderman or aldermen so happening to die, be removed, or de¬ 
part, to supply the aforesaid number of thirteen aldermen. 
Which said letters patent, the relators stated, were, as they 
understood and believed, accepted by the said mayor and bur¬ 
gesses, and are now in full force and effect. The affidavits 
then slated a vacancy by the death of one of the aldermen, and 
a notice, signed on the 3d of Mat/ 1803 by several of tlie bur¬ 
gesses, and delivered to the mayor, requiring him to appoint a 
day and hour, by sufficient public notice, for the election of an 
alderman, when and where the burgesses at large might pro¬ 
ceed to the election of another burgess from amongst themselves 
to be alderman, &c. That no answer was returned to this, but 
the mayor and aldermen afterwards met about 12 o'clock on the 
same 3d of May, and about one o'clock the same day pro¬ 
ceeded from the council chamber in the Guildhall to another 
room there where the Sessions are usually holden, when pro¬ 
clamation being made for the burgesses to attend, the mayor 
informed the burgesses present that the aldermen had nomina¬ 
ted Mr. Osbourne (the defendant) and Mr. J. Harrices, one of 
whom they must choose: upon which one of the burgesses in¬ 
formed the mayor that it was very unusual to proceed to an 

election 
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election immediately upon the nomination of two persons; and 
on behalf of himsel f and *the burgesses at large protested against 
the proceedings. The mayor in reply said, that in one in¬ 
stance (that of Mr. Coulson, who was elected alderman about 
two years ago) they had proceeded in the same manner, though 
no other occurred in his recollection: but he said he would 
proceed to the election, and would not take a poll for any other 
person than one of the two so nominated by the aldermen. 
Whereupon the same burgess proposed B. B. Haworth^ Esq., 
a burgess, to be elected an alderman, which nomination was se¬ 
conded by others of the burgesses who came accidentally into 
the hall on hearing the election was likely to come on. But tlie 
mayor refusing to take votes for Mr. Haworth^ the same bur¬ 
gess took the poll for him, which amounted to SS6 votes, and 
the town-clerk took the votes for the defendant and Mr. Mar- 
rices, viz. for the defendant 57, for Mr. //. 3, on which the 
mayor declared the defendant elected, and he was sworn in the 
I7th of last. But that the defendant did not for long be¬ 
fore, nor at the time of his election, inhabit, nor has he since 
had any residence within the borough, but lives 5 or 6 miles 
distant from it. The relators’ affidavits further stated their in¬ 
formation and belief, that though many of the aldermen had 
been elected from two of the burgesses previously nominated by 
the mayor and aldermen, yet that such nomination was not war¬ 
ranted by charter; and particularly as it appears that aldermen 
were first constituted by a charter of the 18 M. 6. by which 
charter the King granted to the burgesses that they and their 
heirs and successors might choose /low amongst themselves 13 
aldermen, one of them should be mayor, and that on the death 
or amoval of any alderman the rest of the burgesses, their heirs 
and successors,^ might choose one other burgess from among 
themselves^ to be alderman in the room «of him so dying or 
amoved. The affidavits then set forth part of a charter of the 
13th of Car, 2. granting that there should be within the bo¬ 
rough thirteen aldermen inhabiting and dwelling tcHhin the same 
borough; and that in case of the death or amoval of any of 
them, it should be lawful for the mayor, aldermen, and bur¬ 
gesses of the borough for the time being in a convenient time to 
assemble and to elect one or more of the burgesses in the room 
of the same alderman, &c. so dead or amoved. And then it 
was stated, that except in the case of Alderman Coulson, and in 
this instance, at least a week or ten days, and sometimes near 

1 three 



IN TH^ Fortv-fourth Year OF GEORGE III. 

three weeks, wei« always suffered to elapse between the nomi¬ 
nation by the mayor and aldermen and the election : whereas 
here the election had followed immediately on the nomination, 
without any other notice than the tolling of a certain church 
bell; and that many of the resident burgesses were unacquainted 
with the purport of the meeting till the election was over: and 
that no answer had been returned by the mayor to a requisi¬ 
tion made by the relators, burgesses, to inspect the corporation 
charters and books, &c. 

In answer to the above the defendant’s affidavits set forth 
another charter to this corporation of the 31 II. 6., whereby the 
King granted to “ the mayor and commonalitj of the said town, 
and their successors, that they might when necessary elect the 
mayor, sherifij and chamberlains of the said tow'ii in manner 
following, viz. that all and singular the aldermen appearing 
and present at the place and time of such election, or the ma¬ 
jor part of them then appearing and present, miglit nominate 
two aldermen of the said town for the choosing one of them 
mayor by the commonalty, of the said town, and two burgesses 
of the said town for the choosing one of them as sheriff by the 
said commonalty, and four burgesses of the said town for the 
choosing two of them chamberlains by the coinmonalty: and 
any alderman of the said tow'ii being w'anted, Iht rest of the aU 
dermen of the said town might nominate two burgesses of that 
town, for the choosing one of them as alderman of the said town 
by the commonullij of the said town: and that such election 
should from henceforth be made in manner and form preceding, 
and not otherwise,” &c. They then stated, that by divers 
entries in the corporation books and records it appeared, that 
upon the vacancy of an alderman it has been the custom for the 
mayor and aldermen, or the major part of them, to nominate 
two burgesses, for tjie mayor, aldermen, and burgesses to elect 
one of them to be an alderman, which nominees have been 
called lites («), and a succession of such instances were pro¬ 
duced at diderent times from the 2d of Elizabeth down to the 
year 1747, with some exceptions and variations during the 
time of the commonwealth, and in particular instances; in the 
course of which it appeared that sometimes the election had 
been proceeded upon on the same day as the nomination of the' 
lites, though in general it seemed to be by appointment on a 
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subsequent day: the notification of such corporate meetings 
being by the tolling of the great church bell or burge$s hell. 
The affidavits then proceeded to state the election of the de¬ 
fendant (in which the aldermen as well as burgesses joined) 
according to this mode to be an alderman, and his swearing in; 
and to deny any cause of complaint for want of notice, as a 
greater number of burgesses than usual attended the election, 
and the purpose of the meeting was generally known. And it 
was further stated, that on searching the Rolls Chapel in Chan- 
cert/ lAine the depository of corporation charters surrendered 
in the reigns of Charles II. and James II., no surrender was 
to be found of any prior charter granted to this corporation. 

Erskine, GarroWf and JVood shewed cause against the rule, 
and relied on the election of the defendant having been made 
in the customary mode prescribed by the charter of 21 Jl. 6., 
wliich had always Iiecn the governing charter in such elections; 
and that no stress could be laid on the charter of James II., 
not only on account of the general discountenance o f West- 
mimter-Uall against charters granted by that Prince under the 
known fraud and violence of the times, and the reprobation 
of them by the bill of rights; but because of the want of enrol¬ 
ment of the surrender of the prior charters, which avoided the 
surrender, according to Butler v. Palmer («), and Piper v. 
Dennis (h). And they denied any surprize, as the election 
was notorious in the town, and the adverse candidate had a 
large majority of votes supposing he was a legal candidate, 
the only question being the mode of election by which he was 
chosen. 

Gibbs, Park, Wigley, and Bechet, in support of the rule, 
insisted on the popular mode of election as confirmed by the 
charter of James II., but which was also given by a prior 
charter of the 13 Car. 2., against which there was no objection ; 
(though that part of it was not set out in the affidavits). But 
supposing the charter of the 21 //. 8. to be the governing 
charter in this respect, which they denied, they still contended 
that the defendant’s election was bad, because the aldermen 
had joined in it with the burgesses: whereas by that charter 

(a) SaOt. 191. (») 12 Mod. 233. Ho t 170. 8: C. 


the 
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tlie election of one of the two nominated hy tfae*alderraen was 1803 

to be made by the commonalty; and the word commxmally or - 

communitas signified the burgesses at large, and was particu- 
larly used in that charter in contradistinction to the select body Osbotjrnf. 
of the mayor and aldermen. And this could not be explained 
by usage, the meaning of the words being plain, even if usage 
could be received in explanation, which seemed to be much 
questioned in R. v. Bellringer (a), where it was pleaded. 

They also relied upon the want of the ordinary time and notice 
between the nomination and election. [Ix>rd Ellenhorough C. J. 
said, it was in constant practice at nisi prius to receive evidence 
of usage to explain doubtful words in old instruments: and it 
would be difficult to shew anyjust ground of distinction between 
the information which a judge might receive to aid his judg¬ 
ment in bank and at nisi prius. And Ijowrence J. observed, 
that in the case cited the usage was pleaded, not to explain a 
doubtful word in an old charter, but to give a construction to 
the general terms of it.] 

77/e Cour^ said they would look into the affidavits; and the 
next day, 

Lord Ellen BOROUGH C. J. delivered the opinion of the 
Court. 

This rule to shew cause why an information in Quo War¬ 
ranto should not be exhibited against the defendant was ob¬ 
tained on affidavits insisting, that a charter of the 4th of King 
James 3. granted upon the surrender of their former charters, 

&c. into the king's hands, was the governing charter of the [334] 
corporation of the town of Kingston-upon-Hull. And the 
parties applying for the rule swear in terms that they “ under- 
stand and believe that this charter of 4 J. 3. was duly ac- 
cepted by the mayor and burgesses, and is now in full force 
“ and effect, and ought to guide the several elections of mayor, 

“ aldermen, and other officers of the borough.” The other 
charters therein mentioned of 18 H. 6. and Car. 3. are intro¬ 
duced into the prosecutor's affidavits only for the purpose of 
shewing that aldermen were, in cases of vacancies in the body 
of aldermen, under those charters, elected from the body of 

(a) 4 Term Rep. 8?L. and vide R. v. MiUer. 6 Term Rep. 268. 281. 

burgesses 
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1803 burg-esses at large, without any nomination being previously 
•Tlie^K of the persons, out of whom the choice should be made, 

by the mayor and aldermen. The substantial question which 
Osbourne, might naturally have arisen upon the affidavits upon which the 
rule was obtained was, Whether the chartei: of James w'ere the 
governing charter ? or. Whether there were any other charter 
or prescriptive constitution under which a previous nomination 
of two burgesses, out of whom the body at large were to choose 
one, could be supported. The parties present voted respec¬ 
tively for the candidates proposed, according to the modes they 
respectively adopted and contended for: and no person has 
come before the C’ourt suggesting that they arc aggrieved by 
any surprize which has prevented their duly considering the 
merits of the two candidates then propounded by the aldermen 
before they proceeded to the election of one of them ; but only 
that the meeting was broken up before all had voted for Mr. 
JIaxaorth Jlazeorth not being one of the tuo persons 
named by the aldermen), who had meant to liave voted for 
him; and no surprise operating to the prejudice of any one 
elector, supposing the mode of election contended for by the 
I .135 ] defendant is the proper one, is complained of in any part of the 
affidavits: Avhich brings it to the mere question. Which of the 
two was the valid mode of election ? And yet, upon shewing 
cause, the charter of •/. 2., the allego^ governing charter, is 
wholly deserted by tjie prosecutors of the rule, well knowing 
that, for w-ant of enrolment of the surrender of the antecedent 
charters supposed to be surrendered, that charter could not be 
sustained. And feeling aho that there was a total destitution 
of any evidence of acting under that charter of J. 2. compe¬ 
tent to sustain the supposed acceptance thereof; and also that 
there was a long continued, and nearly uniform and uninter¬ 
rupted course of acting under, and in conformity to the char¬ 
ter of 21 //. 6., which they were to contend had been surren¬ 
dered: in this situation, they, instead of that question, for the 
purpose of discussing which the rule was granted, and which, 
if it w-ere made absolute, the court had meant to be tried; I 
say, in lieu of that, other and new questions are brought for¬ 
ward : one of them arising upon the construction of the charter 
of 21 H. 6. as to the meaning of the word commonalty^ and as 
to the persons entitled to elect under that denomination in the 
charter of 21 /T. 6.: it being now contended that the word 
cammonalty does not include the aldermen, by whom, together 

with 
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with the burgesses, the election of the defendant #Tas made, but 
is confined to the burgesses only; and that inasmuch as the al¬ 
dermen joined in such election with the burgesses, who were 
alone, as is contended, entitled to vote as /Ae commonalty^ the 
election is bad. And another question, as to the want of any 
due legal notice for the purpose of making an election, even 
supposing the mode under the charter of 21 H. 6. by a pre¬ 
vious nomination of the aldermen to be the true one. As to the 
first of these questions, so newly made; even without resorting 
to any assistance to be derived from coteniporaiicous and sub¬ 
sequently continuing usage for the construction of this charter 
(to which, however, in such cases, upon the best authorities in 
the law, resort may allow'ably be liad); it appears, 1 think, on 
the face of the charter itself, by a fair construction of it, that 
the commonalty does include the aldermen. It directs the resi¬ 
due of the aldermen to name two burgesses, that one of them 
might communitatem^ be elected an alderman. It does not 
direct two of the commonalty to be elected by the commonalty) 
nor two of the burgesses to be elected by the burgesses; and 
either of these forms of expression would have been natural 
enough if the aldermen had been meant to be contradistinguish¬ 
ed, and excluded by such contradistinction from the electing 
body ; but two burgesses (who bore under that denomination a 
different corporate character from the aldermen) to be elected 
by the community / that is, as it should naturally and properly 
seeiU) by a body composed of and including both the aldermen 
and burgesses. As to the latter of these questions, viz. the due¬ 
ness or sufficiency of the notice, and to which it must be recol¬ 
lected that no objection was taken at the titde; the objection 
then being “ that it was very unusual to proceed to an election 
ini mediately on the nomination of the two burgesses proposed 
by the aldermenand which objection is not supported by the 
entries; it might haye been a matter very proper for considera¬ 
tion if it had been brought before the Court in the first in¬ 
stance, as the immediate and substantive ground for impeaching 
the election, and admitting it to be otherwise valid: but whei;e 
it is an objection resorted to as a sort of forlorn hope, after the 
entire failure of the original ground of application, and for the 
discussion and eventual trial of which the rule was obtained, it 
would be no very sound use of the discretion with which we are 
invested on such subjects to make the rule absolute for the mere 
trial of this incidental and secondary question ; and in so grant¬ 
ing 
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ing it to enable a party, present at the time and voting under 
another mode of election, to try upon the same record, along 
with it, a question which we think ought not to be tried, and 
the further discussion of which would only tend still more to 
enhance and continue the inconvenience whicli must arise to the 
corporators from countenancing any doubts respecting the va¬ 
lidity of that species of corporate constitution which has tor so 
long a period of time subsisted in a course of undisturbed prac¬ 
tice and usage within this place. The substantial ground of the 
original application, therefore, having wholly failed, we think 
we ought not to grant the rule on this secondary and supple¬ 
mental ground, if we thought it even stronger and more tenable 
in the way of objection to the election of the defendant than it 
appears to us to be. 

Rule discharged. 


'riie Kin(; against T\\te. 


T his was an intbnnation in nature of Quo Warranto, call¬ 
ing on the defendant to shew by what authority he claim* 
ed to be a free burgess of the borough oi' Riclimoml in the coun¬ 
ty of York. 

It was not disputed but that there was a sufficient question 
raised by the affidavits on both sides upon the merits of the 
claim to go to trial, if it appeared that there had been any user 
of the office by the defendant; but it was objected on his part 
that there was no such user sufficient to call upon him to defend 
his title, or to disclaim jf he did not. As to Which, the facts ap¬ 
peared by the affidavits to be, that this was a borough by prescrip¬ 
tion, and by charters, *and amongst others, by a charter of 
Queen Elizabeth, wherein she incorporated the inhabitants of 
the borough by the name of the aldermen and burgesses, and 
by another of Charles 2. incorporating them by the name of the 
mayor, aldermen, and free burgesses: and it was not disputed 
but that the owners of burgage tenements in the borough, 
and the freemen of certain companies, thirteen in number, had 
a right to take the liege oath after mentioned, and thereby to 

become 
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become free burgesses of the borough; but the right the inha* 
bita^ts, householders, resident in the borough, to be admitted 
free burgesses, was disputed. That on a cert&ih day the de¬ 
fendant and other inhabitants^ householders, resiant ih the bo¬ 
rough, teudered themselves before the mayor, recorder, and one 
alderman, sitting in their corporate capacity, in the place vdidre 
the court of quarter sessions was holden, and claiiUed to be 
sworn in; which is done by taking what is there called* the 
oalb to this effect: that the deponent “ shall be a true liege mhn 
and true feith bear to the King, and to his power shall aide and 
assist the mayor and other officer^ of the town; and to them 
shall be obedient and attendant: and shall perfOrni and keep M 
such orders and rules as shall be established by tKe mayor, aider- 
men, and common council of the town, and shall not by colour of 
hh freedom bear out or cover under him any stranger, &c. ; but 
shall uphold all the liberties andfranchises, &c. of the town add 
corporation'' That upon such tender the mayor required to 
know by what authority they claimed to take the oath; u|jDn 
which they said that they claimed as inhabitdnts, hdus^holde^s, 
resiants : but the mayor, denying their right as such, reibhed to 
admit them to be sworn, and iVent away, ledVin^ the recor^e^ 
and the alderman there. Alter which the recorder skid, 
he saw no objection to administering the oath of allegiatice to 
these persons; for that if they had no right it Would not give it 
to them: and accordingly the liege oath was adidiiiistered^io 
the defendant and the rest before the recorder and the alddK- 
man. No other act of user by this defendant was shewn except 
the taking of that oath. 


The Kiire 
e^Hnst 
Tat*. 


[33C] 


Topping and Walton, in shewing cause against the rule, 
contended that the taking of the oath under the circumstances 
was no user of the,office of free burgess by the defendant; for 
every corporate oath must as such be taken before the chief 
magistrate of the corporation, according to 3 Com. Dig. tit. 
Franchises, F. 29; but before it was administered to the de¬ 
fendant the major had departed, and thereby broken up the cor¬ 
porate meeting: and it cannot be pretended, even if the record¬ 
er and alderman constituted, without the mayor, the court of 
quarter sessions, that that court could administer a corporate 
oath. The oath then, being coram non judice, could confer no 
right, and it is the same as if no oath had been administered. 
The user therefore is resolvable into a mere cfotm of the office; 
VoL. IV, S which. 
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which) accordihg to Reo". v. Ponsonby (a), and Rex. v. Whit- 
meU(jb)iB not a sufficient user to warrant this information^ 
And they read a MS. note of Mr. Just. Wright of Rex y. Pon- 
sonby, wherein it is stated, that Lee C. J. Wright^ DenUn^n, 
and Fishery J ustices, “ all agreed, that the information should 
not be against Ponsonhyy becau^ there was no usurpation; 
for a claim to be sworn is no usurpation.” And Mr. Justice 
Buttery who quotes the same case in his Nist Prius book, re¬ 
fers to the Queen v. Blagdettj*Jff. 12 Ann. to shew that defend¬ 
ant cannot plead that he did not usurp, but must either justii^ 
or disclaim. It is the more necessary therefore, that before the 
information be granted against him, the evidence of user should 
be plain and unequivocal. 


Parkcy Woody Holroyd, and Rayney contrii, were stopped 
by the Court. 


Lord Ellenbobovgh C. J. We admit the authority of the 
cases cited, that there must be a swearing in fact, and that a 
mere claim to be sworn in is not sufficient to warrant us in let- 
tii^ the information go. The question then is brought to this, 
lil^ether a bad swearing in bn sufficient ? Here the defendjant 
d^d not merely claim to be sworn in, but has taken the oath in 
su^h a way as he thought to be sufficient at the time to make 
hiiy a free burgess; that is a user: if he abandon his clain^ 
npw, he must disclaim. 

Per Curianif ^ Rule absolute. 

<a) Reported in Bull. A . P, sil. as ot tiie Geo. S. (b) 5 Term Bep. 65. 
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The Earl of 'Kerry against Baxter and Others. 


1805. 

Friday, 
Nov. IStbi 


D ebt on bond dated 22d of Januan/ 1802, for 2000/. Plea 
craving oyer of the bond, and of the condition, whidi 
recited articles of agreement of (he 29th oi*Oct. 1801 between pif a, after cra- 
Lord Kerri/ and Baxter, which after staling that Baxter was 
possessed of a certain plot of ground at Grosvenor place, t.on of the 
under an agreement for a buildifig lease for a term of 87 years, to agree””* 
from the 24th oi June 1801, and had begun to build thereon, 
and that I^ord Kerry had cbmmenced a treaty with' him to articles rela- 
build a house near the said building so begun, witnessed, that b-ludhig of a 
in consideration of 100/. paid by the Earl to Baxter^ and .of liouse by the 
900/agreed to be paid to him in manner therein mentioned, fjl'e™iaS!ufrr 
Baxter covenanted with the Earl to build him a bouse on the “ cotifmmabljf 
said plot, &c. conformably to the elevation of the building, and ictforih)?”/Ae 
six several plans thereof, signed by the Earl and Baxter, and de- 
posited with the Earl, conformably to the particulars of the agreement, 
building to the said agreement annexed: amongst which parti- 
rulars it is mentioned, that if any variation should be adopted andsuchtiiings 
in the plan there laid down which should, be an additional exi «f,»andso set- 
pence to Baxter, such expence should be paid by the Earl, ting out divers 
but not then, unless agreed to in -writing, and not to be inferior >,uh reference 
to the adjoining houses; the same to be complete by the 25th 
of Dec. 1802 ; and that Baxter should permit the said house pleading per- 
to be surveyed by the Earl from time to time while building, 
and if on such survey the building should be found not to the covenant-;, 
answer to the particulars, &c. it should be made agreeable 
to the same, or otherwise to be surveyed by two surveyors, jneni cmiained: 

» • ^ to ^vhicli tlid'c 

chosen one by each of the parties; and in case of their disagree- ^ i>peciai 

ment they to choose an umpire: and that when the building d«niuncr, as- 

,11 , -n I, signing for 

was complete, iia<rfcr should at the Earl s cost, execute a caii«c that per- 

lease to him of the same for 28 years, from the 25th of Dec. 

190^, determinable as therein after mentioned, at the rent, and laiiytotbe 

upon the terms and conditions in the said agreement particularly wh‘irh"appear- 

set forth, and that Baxter should furnish the +Earl with be only 

copies of all the plans, &c. hesides those deposited with the Earl, foHh^LndUat 

&c.; and i« the sedd agreement is contained a proviso, that in 

agi cement 

might contain n^aiite or didmetive covenants, to wliich general performance could not he pleaded: 
and held such cause of demurrer to be well founded; fur, from the defendant having set out cer¬ 
tain particulars of the agreement onumgst othera, it was to be intended that some others weie not 
•et forth, and there was not even an allegation that the instiument contained no negalive or dia- 
jmutive articles of agreement, even if such a brief method of pleading were admissible. Qd. dubr.. 

.*[341] t[342] S2 case 
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1803. case during the building, &c. the Earl should desire to make 
any alterations in the mode or vary from the particular of 
RaaaT building or toorkmamhipf and notify the same in writing, such 
against variations should not vacate the agreement, or affect it Jur- 
Baxtsr. theror otherwise than the said variations. (Then follpwed 
other stipulations not material to be set forth). And tn the said 
agreement is also contained a proviso, that in case- of any acci¬ 
dental omissions in the said particular plansj &c. the same 
should be rectified. And i^mng that the other two defend¬ 
ants had agreed at Baxter's instance to join him in the bond 
to the Earl; the condition was, that the bond should be void 
if Baxter should keep all and singular the corcenants^ provisoes^ 
conditions, and agreements in the above recited agreement con” 
tained, which were to be kept on his part. And then the de¬ 
fendants plead performance by Baxter generally of all and sin¬ 
gular the covenants, provisoes, &c. 

To this there was a demurrer, assigning for special causes, 
that the condition of the said writing obligatory refers to cer¬ 
tain articles of agreement to be performed by the defendant 
Baxter, fer the performance of which the said writing obliga¬ 
tory is made and conditioned; but the defendants have not 
in their plea set firth the said articles of agreement, though they 
have pleaded performance of the matters therein contained 
generally ; but only so much thereof as is recited in the said 
condition. And also for that the said articles of agreement for 
any thing which appears to the Court might contain negative or 
disjunctive covenants, to which performance cannot be pleaded 
generally. And also for that articles of agreement not before 
[ ^^3 ] the Court, or in any manner set out in the plea of the defend¬ 
ants, or in the record, cannot by law be pleaded against a 
bond for securing^the performance of such articles. Joinder 
in demurrer* 

a 

* 

Dumpier, in support of the demurrer, contended that the 
plea was bad, inasmuch as it appears by the recital of the con¬ 
dition (referring in particular to certain parts printed in Italics,) 
that the whole of the agreemdnt is not sOt out; and there is no> 
averment that the whole of it was recited in the condition. Ifthe> 
whole bad been set ont, the plaintiff might have dmiied that such 
was the agreement; and for want of stating the whole, the de¬ 
fendant is not entitled to plead performance generally. For aught 
appears there may be no such articles of agreement as those set 

forth. 
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forth, and then the bond would be single; and every presump¬ 
tion is to be made contra proferentem; for it lies upon the de¬ 
fendant to clear himselffrom the obligation of his bond : and the 
plaintiff ought not to be driven to the expence of setting out the 
re<«t oT the agreement, without which the cause cannot be tried; 
though if he had set them out in his replication, the defect might 
have been cured. It may be said, that all the material parts are 
set forth ; but the Court cannot tell that, and the agreement pro¬ 
duced at the trial might be materially cbfferent in its provisions 
from that which appears on the record. Besides, it is evident 
that all the material parts are not set out; for the work is to be 
done according to certain particulars, which are not stated, and 
which must be material; but though they were otherwise, yet 
being incorporated with the condition, a plea of general perform¬ 
ance to a condition not wholly set forth is bad. He also refer¬ 
red to Wimbleton v. JHoidrip, (a), and Woodcock v. Cole, (fi) 
where a distinction is taken between an obligation condition to 
do several tilings in particulars and one conditioned to perform 
covenants in an indenture, which arc all in the affirmative; in 
the latter case performance may be pleaded generally, without 
setting out the particular articles performed, but notin the for¬ 
mer, where performance of every particular must be shewn. So 
it was agreed in 1 Sid. 50. that a plea of general performance to 
debt upon an obligation, conditioned to perform covenants in 
an indenture, is not good without setting forth the deed: for 
otherwise it cannot appear to the Court, whether some of the 
covenants may not be in the negative, in which case the plea must 
be special. And that is confirmed by Lewes v. Ball (c). Top- 
scot V. Wooldridge (d), Ellis v. Box (e), and Jevens v. JTar- 
ridge (f ); and Plomer v. Raine,M, 17 6r. 3. B. R. (g). 

Barrow, 

• 

(a) 1 Lev. 303. (6) 1 Sid. 215. (c) lb. 97. 

(d) Ib. 425. and 1 Ventr. 37. and vide Cwth. 5. S. P. 

(<) AUeyenjTi. (/) 1 Saiaid.9. Vide n.(l) by Mr.Seijt. WUUam. 

(f) Plomer v. Raitu, M. 17 Gee. 3. (from 17 a MS. note-book of Mr. Justice 
Btdler.) Debt upon bond. The plea set out th^ condition, which was to perform 
covenants in a certain indenture, and pteadedp^ormance^n'ei^y* without set¬ 
ting out the indeUtore. The pldinflff in his replication s^ out the indenture ver- 
batim, and then demurred; and shewed for cause that the defoidant had not 
shewn how he perfonned the negative covenants, llie defendant joined in de¬ 
murrer. And after argument by Duller for the plaintiff, and Palmer for the de- 
fendant; 

Aston J. The plaintiff says there is such an indenture, and having shevm that 
indenture, he says. If yon had stated that indenture in your plea, still the plea 
would hot have been good, for you could not have pleaded performance in the 
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Barrow, contr&, admitted that the cases referred to shewed 
that the whole substance at least of the articles must be set out, 
but said that nothing appeared to shew that that was not done in 
this case, as far as it was possible; for plans of building pould 
not be set out: performance was alleged of the covenants, &c. 
in the said recited agreement, not in the in part recited agreement. 

Lord Ellenborotjgh C. J. We cannot so understand it: for 
it is said, “ conformably to the particulars of the building to the 
said agreement annexed; amongst which particulars''' such and 
such things are mentioned, which are set forth. From whence 
we must collect, that the particulars were in writing, and that 
some only, amongst others are set forth. At any rate this mode 
of pleading will not suffice, however troublesome and expensive 
it may be to set out all the particulars, moat of which may be 
nothing to the present purpose. But if I were disposed as a 
pleader to make an experiment, (though I am not prepared to 
say that it would have done,) I would at least allege, if the truth 
bore me out, that there were no negative or disjunctive covenants 
in the instrument; and then the plaintiff might have replied that 
there were such. But here not even that has been done. The 
rule relied on by the plaintiff’s counsel is an old rule of plead¬ 
ing, founded in good sense and great convenience, and must be 
complied with j that in pleading performance of any agreement 
the whole instrument should be set out on the record; for other¬ 
wise when the cause goes to trial, it may become a question 
whether the instrument produced in evidence be that which is set 
forth on the record; and the court may have several instruments 
put upon them corresponding with the parts set forth, but dif¬ 
fering in othernnaterial particulars, and would be at a loss to 
know which was the instrument intended to be pleaded; which 
inconvenience is avoidedby setting out the whole of the instru¬ 
ment in question. 

Per Curiam, Judgment for the Plaintiff. 

manner you have done: The casealfited by Mr. Palmer were, where facts, in¬ 
formally set out by the defendant, wera cured by pleading over. But here the 
plaintiff does not cure it; be shews an indenture, which proves the plea to be 
bad. 

AMm stJ. If the plaintiff bad set out in his replication an indenture in which 
there were no negative or disjunctive covenants, it would have cured the defect 
in the plea of not setting out the indenture; but in this case, the indenture set out 
shews the plea to be bad. 


Judgment for Plgintiff. 
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Nov. 


T his was a conviction of the defendant founded on the 

statutes 31 Geo. 2. c. 32. s. 4. and 32 Geo. 2. c. 24. s. 1. silver plate, 
for selling silver plate without taking out a licence. The infor- of*pj‘ate 
mation charged that the defendant within three months then last In a particular 
past, viz. on the 23d of October 1802, at P. Sfc. “ did presume p"ice”ab()vrthe 
“ to vend and sell a quantity of silver plate exceeding five pen- value of old sii- 
“ ny-weights in one separate and distinct ware or piece ofgoods? therefore a 
without first taking out a licence for that purpose, according 
“ to the form of the statute in that case made, before he so pre- 31 a. 2 . c. ss. 
“ sumed to vend and sell such piece of goods and ware, contra. all 

ry to the form of the statutes, &c. by reason whereof, 8ic. the persons u»hg 
“ defendant hath for his said ofience forfeited the sum of 20/.” ing^p^a^ 

It then proceeded to state the summons and appearance of the »/wH he deemed. 
defendant, his pleading not guilty, and the evidence given against *J^orVn^s' 
him; the substance of which was to shew, that the defendant at 
his house in P. on the 13th of October 1802, sold an old silver out ai^cDce.^ 
tankard to an innkeeper at P. for 8/., which the silvermith who 
weighed it said was worth that money tor use, though he as a [ 347 ] 
tradesman would only give'7 guineas tor it. On which the de¬ 
fendant was convicted for the otfence charged in the penalty of 
20/. which was mitigated to 5/. 2s. 6d. &c. And on appeal, the 
Quarter Sessions confirmed the conviction, subject to the opi¬ 
nion of this Court on the question, Whether the selling of one 
single article of silver plate above the weight of 5 penny¬ 
weights and under 30 oz. constituted the defendant a trader 
within the stat. 31 Geo. 2. c. 32. s. 6. so as to subject him to a 
penalty for not taking out a licence ? 

Wood was to have argued in support of the conviction, and. 

Reader contr4. But 

The Court thought the case too clear for argument. This was 
no trading, but a single act of selling on a particular occasion. 

S4 The 
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1803. The 6tb section (a) of the act shews that the penalty was not 

- meant to attach on any persons but those who used the trade of 

The Kiyo vending plate. 

Conviction quashed- 

(a) This section enacts ‘*that all persons nsing the trade of selling or vend. 
« ing gold or silver plate, or any goods or wares composed of gold or silver, See. 
** and also ali persons employed to sell any gold or silver plate, or any such goods 
** or wares aforesaid at any auction or public sale, or by commission, shall re> 
" spectively be deemed traders m, ^dlereorvendera ef gold or silver plate, witkim the 
** intent and meaning of this act, and shall take ont a licence for the same.” 


Monday, 

Nov. 31st. 

A defendant 
putting in a 
plea in abate¬ 
ment in time 
with anaffidar 
vit in the usual 
form that the 
promises con- 
tained in the de- 
daratUm were 
entered into, 
if at all, by 
others as well 
as himself; 
which affictevit 
was sworn at 
Liverpool on 
the day of fil¬ 
ing the decla- 
ration in town, 
and before the 
defendant 
could have 
seen it; was 
holden not to 
be a nullity, so 
as to entitle the 
plaintiff to sign 
interlocutory 
judgment as^ 
for want of a* 
plea. 


^Lang against Comber. 


U PON shewing .cause against a rule for setting aside inter¬ 
locutory judgment signed as for want of a plea, it ap¬ 
peared that the declaration, which was on promises, was filed 
on the 25th of «/uitc, and was taken out of the office on the 
S7th, at which time a plea in abatement was put in by the de¬ 
fendant, with an affidavit, stating in the usual form, that the 
promises contained in the declaration were entered into, if at all, 
by certain other persons as well as the defendant.” But it ap¬ 
pearing that the affidavit verifying the plea was sworn at JLi- 
•cerpool on the 25th, the day when the declaration was filed, and 
consequently before die defendant there could possibly have 
seen it, it was olgected that such an affidavit could not properly 
be made or received the Court, and that the plea founded 
thereon was a nullity. 

Wood against the rule. Scarlett in snpport of it. 

The Court said, that as the defendant might have had very 
good reasons for telieving that what he swore must accord with 
the truth, (as firom knowledge of the cause of dispute between 
the parties, or from the communication of the plaintifT’s attor¬ 
ney as to the nature of the declaration which would be filed;) 


[•348] 


*and 
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and as in point of &ct the affidavit did accord with the truths 
t^ey could not consider the plea as a nullity, but would leave 
the plaintiff to his indictment for peijury if he thou^t he had 
sufficient grounds to institute it. And they said they were the 
less inclined to support the objection, because according to the 
praiblice requiring a plea in abatement to be put in within four 
days after the .filing of the declaration, it was scarcely possible 
for a defendant living at so great a distance from hondon to 
avail himself of such a plea, though it often happened that it 
might be an honest and proper plea. 


Rule absolute. 


Heaton against Whittaker. 

U PON a rule to shew cause why a writ of supersedeas 
should not issue to discharge the defendant out of cus- 
'tody of the sheriff of the county of Warwick as. to this action, 
on account of his not having been charged in execution in due 
time; it appeared that be was arreste'd on the 21st of November 
1801, on a writ returnable in Michaelmas term ; the declaration 
was delivered in Hilary term 180S; the cause was tried at the 
Ltcnl assizes; final judgment obtained in Trinity term ; and 
the defendant was not charged in execution till Michaelmas 
term 1802. The question turned upon the rule of Court of 
HU. 26 Geo. 3. (a), which directs that in all cases after a de¬ 
claration delivered fi. e. against the prisoner in due time ac¬ 
cording to the first clause of the same rule), unless the plain- 
“ tiff shall proceed to trial or fnul judgment thereupon within 
“ three terms next after such declaration delivered, &c. (in- 
eluding the term of such delivery) the prisoner shall be dis- 
charged out of custody, unless, &c. And that in all cases 
after such trial shall be had or finaljudgment obtained against 
‘‘ any prisoner, unless the plaintiff shall cause such prisoner 

(a) R. if O. of B. R., p. 39 , 40 . 

to 


180 ^ 

L&mo 

c^akut 

CoMssa. 

[S48] 


Tueadaif, 
Nw. iid. 


By the rule of 
Court, HU. 

26 Geo. 3., if 
there be a trial 
against a pri< 
souer, he isau' 
peraedable 
unless charged 
in execution 
within two 
terma after* 
wards: Ifthere 
be ftttk judg¬ 
ment against 
him without 
trialf (which is 
what is there 
meant by final 
judgment) then 
he is supersed* 
able, unless 
charged in ex* 
ecution within 
two temuafter 
suchfinaljadg* 
ment; incln* 
siveoftheterm 
of trial ordnal 
judgment ro. 
spectively. 
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c 

to be charged in execution within two 'terms (including the 
“ term of such trial or final judgment), next after such trial 
** shall be had or final judgment obtained^ &c. the prisoner shall 
** be discharged out of custodjr by supersedeas,” &c. 

t* 

Clarlr. shewed cause against the rule, and contended that, 
taking the two parts of the rule together, (which did not ap¬ 
pear altogether reconcileable,) it was sufficient if the prisoner 
were discharged in execution within four terqis inclusive after 
the delivery of the declaration ; for by the first clause the pri¬ 
soner is entitled to his discharge, unless the plaintiff proceed to 
trial or final judgment within three terms after the declaration 
delivered, which was done here; and by the latter part the 
prisoner is entitled to be discharged, unless charged in execu¬ 
tion within two terms after trial orfinal judgment, including in 
both computations the term of such trial or final judgment; 
and that was also done in the present case. But 

Per Curiam, It has been repeatedly determined that final 
judgment there means final judgment without a trial. The dif¬ 
ferent parts of the rule apply to different cases; if there be a 
trial, the plaintiff must proceed to judgment, and charge the 
prisoner in execution within two terms after such trial; if 
there be no trial, then within two terms after final judgment. 
Here a trial was bad, and the defendant was not charged in 
execution within two terms after such trial had. 


Reader was to have supported the rule. 


Rule absolute. 
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The King against The Inhabitants of Kings Pyon. 


PVednesday. 
Nov. 23d. 


A n order of two justices removed Alice WhedU from the Aservantiurcd 
parish of Weobl^ to the parish of Kings Pjjfon, both in mont^rbefore 
the county of j^cr^rd. The Sessions on appeal confirmed the end of the 
the order, subject to the opinion of this Court on the following chargedbyher 

case. STTUddifute* 

The pauper proved that she was hired to Mr. Davies of applied tT a *' 

Kings P^on, to serve him from Old May-day 1800 to Old 

following, at the wages of fifty-five shillings, and (if desliousofcon. 

she behaved well) two pounds of wool. That she served him service,*" 

for about eight months, when a dispute happened with her magistrate or- 

master about some stockings which had been burnt, and he dis- teTto tak^fer 

missed her from his service. That she applied to a magistrate, or pay 

and when before him she was charged by her master with hav- wages, ^le 

ing neglected his feeding pigs by not giving them water, which ^^^^ 6 * 110 ^^** 

she denied; and also respecting the burning the stockings, back, but paid 

That she was desirous of continuing in her service, but her yca^‘^^es 

master refused; and the magistrate ordered her master to take (but not some 

her back into his service, or pay her the whole of her wages: IdsohacUgrU^d 

that he refused to take her again, but paid her the whole of the 

money, but not the wool. That the pauper, from the time she w-eii.) The 

received her wages, offered herself as a servant soon after to se- 

veral persons. On cross'^examination the pauper admitted she tendered her- 

had worn her mistress’s stockings once or twice, when she was vtmtto*others- 

wet, but that no charge was made against her on that account held that the 

before the magistrate. The same magistrate who made this SSereby^dls* 

order of adiudicatibn joined in the order of removal. The solved, and no 

“ . settlement 

Court thought that the pauper’s master, by paying her wages, gained under 

though he did * not receive her again dispensed with the re- 'di^***^ 

mainder of her service, and therefore confirmed the order of peusation of 

removal. ^ 


Williams Seijeant, and Clive, in support of the order of Ses¬ 
sions. The question is. Whether the circumstances stated 
amount to a dissolution of the contract between the master and 
servant, or only to a dispensation of the service by the master ? 
It was not competent to the master to dissolve the contract 

against 
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against the consent of the servant, unless for some just cau^; 
and here no just cause was alleged; and so the magistrate 
thought to whom the complaint was officially referred; for. he 
ordered the master to take the servant back, or pay her the 
whole year’s wages. He preferred indeed the latter; but that 
did not make the discharge the less wrongfol. And the ser¬ 
vant’s taking the whole of her wages was no evidence of assent 
on her part to such a wrongful dismissal; but as Ashhurst 3. 
said in R» v. St. Philip in Birmingham (a), it was a wrongful 
act. of the master submitted to, but not agreed to by the servant. 
That case is not distinguishable in principle from the present. 
There a servant, eight days before the end of her year, having 
given warning to her mistress to quit her service at the end of 
the year, the mistress discharged her on the same day, paying 
her her full wages, which the servant accepted, but was willing 
to have staid out the whole year if the mistress would have let 
her: and this was ruled to be no dissolution of the contract, but 
only a dispensation of the service. The length of time before 
the end of the year cannot vary the question, as was said by 
Lord Kenyon in R. v. East Shefford(b) ; and there the service 
was dispensed with for thirteen weeks. Nor is there any dif¬ 
ference between a dispensation of the service in the middle or 
at the end of the year (c). So in R. v. Lambeth (d), a master, 
about to quit his house seven days before the end of the year 
for which the servant was hired, told her he had no fUrther oc¬ 
casion for her services, and paid her the whole year’s wages, 
she being unwilling to leave the service, and her master being 
otherwise inclined to keep her: this also was holden to be a 
case of dispensation. And all the cases establish the distinction 
that nothing but a dismissal for a just cause, or a voluntary 
agreement to part before the end of the year, will dissolve the 
contract. And the magistrate had no right to do so, even if he 
had so intended, which does not appear. • 

Constf contrh, was stopped by the Court. 

Lord Ellen BOROUGH C. J. We are not called upon to say 
whether the magistrate had or had not a right to dis^aige the 

(a) 3 yWm Rtg. 694. (») 4 Term Rig. 8M. 

(G) R. T. St. PtUr Manartft in Iforaickf 8 Ttrm Rep, 479. 

(li) S Term Rip. 


servant 
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servant from her service; it ie enough that be proposed an 

option to the master to take the servant back, or pay her the - 

whole of her wages. The mast^ refused to take her back, but Kino 
agreed to pay the whole, wages, and did pay ^nr: and the 
servantslmwed, her asscmt to the dissolution <i the contract by tants of 
taking the wages and offering her services to. other persons. Kings Pyon 
Both parties gave the magistrate the power of dissolving the 
contract, by shewing their assent to what he directed in that 
respect Then after all this could either the master or servant 
have maintained an action against each other, the one for not 
performing the remainder of the serviee, the other for not em* [354] 
ploying her during that time ? This is the true question to be 
considered; and I should not wish to carry the idea of dispen¬ 
sation fortber than it has been already carried; which in many 
of the casM seems to me to have been stretched as for as inge¬ 
nuity could go, upon the ffilse idea that the servant had a right 
to acquire in gaining a settlement; as if he must not have a set¬ 
tlement, at all events, in one place or another. I do not mean 
however to disturb any of the cases which have been already 
decided; but 1 am not inclined to carry the decisions further 
still from the plain words of die act of the 8 & 9 W. 3. c. 30. 
which are, that no servant shall gain a settlement “ unless he 
shall continue and abide in the same service during the space 
of one whole j/ear.** And it seems to me, that when the parties 
staQd in such a situation, that where neither the master can 
compel the servant to come back into his service, nor the ser¬ 
vant can compel the master to take him back, and neither of 
* them have any legal means of compelling redress against the 
other, there is a dissolution of the contract. 

Grose J. I consider the master as having taken the option 
given him by the mag^istrate, and chusing to pay her the whole 
year's wages then, rather than take her back again: this was 
purchasing the dissolution of the contract on his part, which 
she assented to by taking the money and tendering herself to 
others as a servant. 

Lawrence J. It is extraordinary that the cases should ever 
have departed from the plain words of the statute of King PFil- 
liam^ which seem intended to exclude constructive services, by 
providing that a servant shall not gain a settlement under a 
contract of hiring for a year, unless he shall continue and r 3^3 -t 

alive 
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tihide iti the said service'‘* for ‘‘ one whole year^'' Now here is 
nothing like an abiding in the service for a whole year. In the 
case of The Kiltg v. Thistleton (a) Lord Kenyon said, that the 
cases in which it had been determined that a settlement was 
gained, notwithstanding the servant was not in the actual ser¬ 
vice of the master, proceeded on a supposition that the relation 
of master and servant continued throughout the yell^; biit if 
the master had once parted with the contrbl oVer'his servant, 
and could not call upon him for his service, no settlement was 
gained; and in The King y. Si. Peters ^b) he hid'down the 
same distinction, and hdid that to gain a settlement the servant 
must continue liable to serve the whole year. If the pauper be 
absent with the concurrence of his master, remaining'subject to 
his control, it is a dispensation; but if the master cannot re¬ 
sume the right to the pauper’s service, it is a dissolution. 

i , 

% . 

Le Blanc J. We are called upon to carry the principle 
of dispensation of service further than any of the cases’ have yet 
gone. For here both parties go before a magistrate, and agree 
to leave the decision of their dispute to him; and he, hearing 
what is urged on both sides, gives an option to thd master'to 
take the servant back, or to pay her the whole year’s wages; 
and both parties go away acting as if they acquiesced in that 
determination of the matter: for the master does not take the 
servant back again, but gives her her whole year’s wages ; and 

she accepts the money, and oH^rs her services to other persons, 

♦ 1 

Orders quashed. 


(a) 6 Term Rep. 185, 


(A) 8 Term Rep. 478, 



IN THE FoBTY-^OURTH OF GEOHGE III. 


S5(S 


im* 


The Kino against The Inhabitants of Sodbroore. 


A n order of two justices removed George Peacock and his 
wife and daughter, by name, from the parish of SL 
Michael in the city of Lincoln to the parish of Sudbrooke in 
the county of Lincoln, The S^essions on appeal confirmed the 
order, subject to the opinion of this Court on the following 
case. % 

George Peacock, the pauper, settled at Sudbrooke, about the 
beginning of May, 1795, hired himself to Mr. Fitzhugh of 
Portland Place by, the month, at monthly wages, under which 
hiring he served near three months, when his master saying he 
should want him for a continuance, they agreed for a year at 
twelve guineas wages. The pauper said, he considered the 
first contract at an end, though he never actually left the ser¬ 
vice. He lived with Mr. Fitzhugh under the yearly hiring 
till about the middle of April 1796, when being too ill of a 
fever to do his work, his master paid him his whole year’s 
wages, when he left his master*s service, and went down to the 
JUncoln hospital, and never returned into the service of Mr. 
Fitzhugh, 

When this caso was called on. The Court asked whether it 
could be distinguished from the foregoing case, which had 
been just before decided ? 


A yearly ser¬ 
vant about a 
furtnight be- 
fore his year 
expired, betn^ 
too ill to work, 
his master paid 
him his whole 
year’s wa^es, 
wlieii he l^the 
service and 
went to an hos¬ 
pital,and never 
returned into 
his master’s 
service: held a 
dissolution of 
the contract, 
and that no set- 
tlcmeni was 
gained by such 
hiring and ser¬ 
vice. 


Torkingtoti and Coke, against the order of Sessions, said that 
the illness (o) of the servant was no cause of discharge from the 
service; and nothing appeared* to shew that either party was [ 357 } 
desirous of dissolving jthe contract, as was evidenced in the last 
case. This therefore fell within the general class of cases, 
where the receipt of the whole wages by the servant, leaving 
the service in fact before the end of the year, without any ade¬ 
quate cause of discharge, or by mutual consent putting an. end 
to the contract, has been holden to be evidence of a dispense- 


(a) Le Bkme J. having noticed that it did not appear in the case that the ser¬ 
vant continued ill during the remainder of the year; it was observed that the 
shortness of the period (about a fortnight) before the end of the year afforded a 
reasonable presumption that he did; and that fact was not disputed. 

tion 
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tion of the service bj the master, and not a disml,ution of the 
contract. And they compared this to Rex v. Christchurch (a), 
where the servant seventeen days before the end of her year, 
being rendered incapah^ by illness fiirtiier service, was sent 
at the master’s desire to a J^r. Lemonier’s house, in another 
parish, that she might have the benefit of her sister’s care, who 
TO a servant there, with directions to bring her back to the 
roaster’s if Mr. Ltmonier refiised to receive her. Mr. L, how¬ 
ever took her in for five days, after which, she was sent to the 
hospital. The day after she quitted her master’s house she re¬ 
turned there to fetch a^ay her cloaths, when the master paid 
her the remainder of the whole year’s wages, and the pauper 
considered herself as then discharged, though no words of dis¬ 
charge passed: and this was holden to be only a dispensation 
of service; and thh servant gained a settlement in the master’s 
parish. And they distinguished this from Rex v. WMttlebury 
(b}; ibr there the pauper, who left his master’s house bn ac¬ 
count of illness, five days before the end of his year, sent to his 
master for the money, who deducted is. on that account, with 
which the servant declared he was sftitisfied; and that was 
holden to be evidence of mutual consent to puf an end to the 
contract before the end of the year. 

Holroj/d and T, Carr, in support of the orders, shortly ob¬ 
served, in answer to R. v. Christchurch, that there the servant 
was placed with the third peiaon by the master, and if that per¬ 
son Imd reftised to take her in, she was to haxe returned to the 
master*s house. And they also referred to Sheen v. Godabnin 
{ey and R* v. Castleckurch (d), to shew that the payment of the 
whole year’s wages mak^'no difference; if the servant leave 
the service before the md'of the year, though without any ex¬ 
press word of disehhrge by the master, no settlement is gained. 
And iUnmarmay be a cfemse for dissolving tlife contract by agree¬ 
ment, as weH'as any thing dse. 

Lord EtiLENnoBomm G. J. If there ever whre a statute 
which required a^sftdet conMniCtioi^ mid'whbre the' very {ettdr 
of it should have been abided by, it was this of the 8 & 9 JV, 3. 

(a) Bwrr. S. C. 494. t Coma. SOT. (b) 6 Ttrm Rep. 464. 

(c)-Af. 10 C. 1.S Casaf.49r. and cited io Birr. S.C.6&. asofH.ltO.l. 

- (d) Bvrr. 8. C. ^ 3 Cma, e. 30. 499. 
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c. 30. For the poor can receive no greater benefit by one mode 1803. 
of construing it than by another; and yet it is a supposed interest —“ 

of the poor' in extending' the facility of acquiring settlements 
which has introduced so much laxity in the construction of this The*Inhabi^ 
and other statutes of the same sort; asiftheymust nothaveaset- ^ tants of 
tlemefit in some place or another. And therefore these statutes S^Jobrooke. 
ought to have been construed according to the strict question 
of right between the two contending parishes, one or other of 
which is to bear the burthen of maintaining the pauper. That 
mode of construction however has not been adopted; and the 
doctrine of a dispensation of service has been introduced ; but 
still that has only been allowed where both parties contemplated 
the Continuancs of the relation of master and servant. But here [ 359 ] 
the servant being ill and unable to do his work, voluntarily left 
his master's- service, as it is stated in the cascj before the end of 
the year, when his master paid him his whole year’s wages : 
we must therefore take it to be not only a ceasing to abide, in • 
the words of the act, but a relinquishment of the service al¬ 
together. After that, neither party could maintain any action 
against the other for the affirmance of tlie contract, or continu¬ 
ance of the service. The servant who had left his master’s 
house and service, could not have maintained an action against 
the master for not taking him into his service again : nor cotrld 
the master, who had assented to the other’s departure and paid 
him all his wages, have compelled him to return again. Then 
if neither had any remedy against the other upon the contract, 
nor any compulsory means of enforcing its execution, it must 
be dissolved in point of law. In the case of The King v. 
Christchurch, at the time of the servant’s departure, both par¬ 
ties contemplated the continuance of the service if the servant 
recovered; for she was sent to Mr. JLemonier's at the master’s 
desire, and with a request from him to Mr. Lemonier to takte 
her in : and if he refused, she was to return to her master's 
house. I do not overlook the circumstance pressed upon us, 
that there w'as an advance of the whole year's wages before the 
end of the year; but the same circumstance occurred in 72. v. 
trodalmin and R. v. Castlechurch; and yet lio settfoments were 
there holden to haVe been gained by the serf dtitis who quitted 
their master’s service before the eiid of the yMr by mutual 
agreement. 

Grose J. It may perhaps be difficult to reconcile all the 
VoL. IV. T cases 
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, cases upon tt»is subject; but according* to the construction of 
Lord Kenyon («) on the act of King William, the relation of 
The Inhabi- master and servant must continue during the whole year; or in 
tants of the words of the act itselfj there must be a continuing and abid- 
8udbrookc. jyi ffig same service during the space of one whole year, other¬ 
wise no settlement can be gained. Now here it is expressly 
stated, that the servant left his master's service and went down 
to Lincoln hospital, having, previous to his going, received his 
whole year’s wages. Then how can we say that the contract 
continued, and that the servant abided in the service during the 
whole year. 

Lawrence J. In the case of the King v. Thistleton (a) it 
was holden that if the master parted with his control over the 
servant before the end of the year, that made an end of the con¬ 
tract between them ; and in that case and 72. v. Castlechurch, 
the payment of wages for the whole year was holden to make no 
difference. Here too the J usticcs have stated that the servant 
left the service; by which we are not merely to understand 
that he left his master’s house ; for that could not be considered 
as a leaving of the service unless the contract were meant to be 
dissolved. In the King v. Christchurch it did not appear that 
the servant left the service when she quitted her master’s house; 
she was sent by her master to Mr. Lemonier's, with his request 
to take her in; and if Mr. Lemonier could not take her in, she 
was to return to the master’s house; and Wilmot J. there con¬ 
sidered, that “ the servant’s being at Mr. lemonier'% or in the 
hospital, was just the same thing as her being kept in the 
“ roaster’s house under his own roof.” 

f 361] Blanc J. However we may lament that the words of 

the statute hhvc been departed from, yet as an extended con- 
structioir of it has been made in some of the cases, if this came 
within the words and pr«:ise determination of those authorities, 
we must have abided by them : but unless it be shewn to fell 
within some precise determination, the Court will not extend 
the departure still further from the words of the statute. I do 
not found my opinion upon the mere circumstance of the ser¬ 
vant’s leaving bis master’s house to go to the hospital; but 1 think 
that the parties came to a determination to put an end to the 

(a) In A. V. TIdstletm, 6 Term Rep. 185. 

contract. 
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<:ontract. The servant’s illness cannot enable the master to de- 1803. 
termine the contract; but if the servant chuse on account of 
illness to go away, illness cannot prevent him from coming to 
an agreement with his' master to put an end to the contract; The Inhabi. 
and the question is whether they did not so agree here ? It is tants of 
stated that he received his whole year’s wages, and went away Sodbrooke. 
before the end of the year, and went to Lincoln hospital, and 
never returned to his master again. Then are we not to con¬ 
clude that this was done by mutual consent ? The case of The 
Kins^ V. Castlrrhurch shews that the payment of the zchole 
year’s wages makes no dilference if the parlies agree to put an 
end to the contract of service before the end of the year. So 
neither can it make any diHerence that the cause of this was ill¬ 
ness : for though illness would not enable o?7e of the parties 
alone to put an end to the contract, it might still induce them 
hnlli to come to sucli an agreemeut: and here they did so. 

Both orders confirmed. 


■The King as^ainsi The Inhabitants of IIooe. Wednesday^ 

T WO Justices by an order removed John Akehurst^ Mary The pauper 
his wife, and their seven children, by name, from the “tenement 
parish ot Pexiemey to the parish of Hooe^ both in the county which he occu- 
of Sussex. The sessions, on appeal, confirmed the order, sub- eciving*parisii 
ject to the opinion of tlie court on the following case. pay ibr six 

The pauper was originally settled in the parish of ffooe: Heaving previ- 
and immediately previous to the hiring in question of the pre- ousiy agreed to 

. , rt, .. I -11 . rr .1*^ underlet to aor 

mises hcrcinaner mentioned occupied a house iii Jtooe belong- otberapartfor 
ing to John Pococke, at the rent of Al. of which the parish, 

^unnwteed to 

tlic landlord tlie payment of the rent, without which he would not have let to the pauper? but the 
pauper paid tlie whole rent for the first year: held that this was a coming to sctlk upon a tene¬ 
ment of 101. a-ycar within the 13 & 14 Cal’. 2. e. 12., by occupying which for 40 days ii ) emoveable 
the pauper gained a settlement; though the Sessions condnded from the whole of the case that 
credit was given by the landlord to the pauper/or 6?. o-ycor only i/ the retd, and that for the resi¬ 
due the credit was given to the guarantee: far if the pauper were legal tenant of the whole, it 
was immaterial whether credit were given him for the renL 
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from the inability of the pauper, paid forty shillings. At 
JLady’day 1803, the pauper took of the said Pococke a house in 
Pevense^^ with certain rights of common annexed to it, at the 
rent of 11/. per ann.; but what the exfent of those rights were, 
the pauper, when examined, did not happen to know: Pococke 
being at that time overseer of the poor for the parish of Hooe. 
The pauper took possession of Pococke's house at Pevemey a 
few days atler Lady-day, and continued to occupy it till the 
time of the removal. The period of Ladi/~day 1801 was a time 
^f scarcity, and the parish of Hooe continued to give relief to 
the pauper for six months after he went to reside at Pcvemey. 

^ The pauper was unable to purchase cattle to turn out on the 
common. The cause of the pauper’s taking Pococke^ house 
was, that he had an opportunity of engaging in a contract with 
one Porter in carrying chalk coastwise ; by which he earned 
above 60/. for himself, a man, and a boy, employed in navigat¬ 
ing the vessel, in the course of a year. Previous to the pau¬ 
per’s contracting with Pococke, Porter had agreed with the 
pauper to take part of the premises under him, and to pay 
him for it 5/. per ann. Porter was desirous of having the pau¬ 
per in his employ, and was the first person who made applica¬ 
tion to Pococke for his house. Previous to its being let, Po¬ 
cocke said he would not let the house except Porter would gua¬ 
rantee the rent. Porter therefore consented to guarantee to 
Pococke the payment of the pauper’s rent, but at the time tlic 
pauper made his contract with Pococke, Porter was not pre¬ 
sent ; and Pococke then said expressly that he made his agree- ^ 
inent with the pauper only, and considered none but him as his 
tenant. The pauper paid the whole of the rent for the first 
year, by instjtlments at different times, and part of the rent for 
the year following, the rest remaining unpaid. It appeared 
that the pauper would not have hired the premises, at Pexensey 
unless Porter had agreed to take part of them under him, at 
the rent above mentioned; and Pococke did not consider the 
pauper of sufficient credit and ability to hire the premises in 
question, if Porter had not guaranteed the payment of the 
rent. The Court was <listinctly of opinion that none of the 
parties to the contract acted with any fraudulent intention what¬ 
ever ; but that upon the whole of the facts, credit was given 
by the landlord to the pauper for 61. only of the rent; and that, 
for the residue thereof, the credit was given solely to tlie said 
Porter. 


Erskine 



363 


IV THE Forty-fourth Year of GEORGE III. 

Krskine and Newland, in support of the rule, Velied princi¬ 
pally upon the fact stated in the case, that credit was given by 
the landlord to the pauper for 61. only of the rent; which was 
in effect finding that though the premises were nominally let to 
the papper, yet in effect he was only tenant of 61. a-year, cre¬ 
dit *being given for the rest of the rent to Porter, by whom it 
was to be occupied in the first instance. This is diflPcrent there¬ 
fore from a case where the party is tenant of the entire pre¬ 
mises, though he may be required to give collateral security for 
the rent, and though the inducement to the landlord to let to 
him may be the getting such security. But the Sessions have by 
their finding in effect negatived tliat there was a letting of the 
whole to the pauper. The case which comes nearest to tliis, 
and w'hich may be cited by the other side, is R. v. Fillongley, 
(a) where an estate which the pauper’s brother suffered him to 
occupy at will without rent, out of charity, was deemed suffi¬ 
cient to confer a settlement. But that is plainly distinguish¬ 
able ; for w'hatever the motive may be, it is sufficient that the 
pauper has credit enough to be entrusted with the entire and 
exclusive possession of a tenement of 10/. a-year; or in the 
words of the stat. i3 & 14 Car. 2. c. 12. that he comes to settle 
in such a tenement; his ability in the event to pay the rent 
forms no ingredient in the question of settlement. Now here 
it appears from the whole of the case, and the ^ding of the 
Sessions, that the pauper never had credit for, and never came 
to settle upon a tenement of 101. a-year value; for he originally 
agreed with Porter, before the bargain with Pococke, that 
Por/rr should have part of it of the value of 5/. a-year, and 
Pococke gave credit to Porter for so much of the rent in the 
first instance, and never gave credit to the pauper for more than 
6/. a-year. They concluded by observing, that from the state¬ 
ment of evidence instead of facts, the case was very perplexed; 
and pressed the Court, if they had any doubt, to send the case 
back to have the feet distinctly found, whether the whole te¬ 
nement were let to the pauper, or only so much of it as he oc¬ 
cupied, and for the rent of which he had credit. [The Court 
were, at first inclined to adopt this ^iigg^stion; but postponed 
their determination till they had heard the counsel against the 
orders.] 

\ 

(a) 1 Tern Rep, 458. 
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Garron^, Courthope, and jyOyley^ contra, said, that enough 
appeared on the face of the case, contradictory as it was in 
parts, to shew that the pauper gained a settlement in Perenseys 
for it is stated that he took of Pococke the house &c. in Peten- 
sey, at the rent of ill. per annum y that he took possession of it a 
few days afterwards; that /le agreed to underlet part to Porter; 
that Porter was to guarantee the rent; which shewed that the 
pauper was answerable in the first instance, though it is after¬ 
wards stated that credit was only given to the pauper for 61. of 
the yearly rent; and Pococke himself said, that he made his 
agreement with the pauper onh/y and considered none but him as 
his tenant; and lastly, what is decisive, the whole rent for the 
first year was in fact paid by the pauper. The amount of all 
the other tact^^, or rather evidence stated, is no more than this, 
that Pococke would not have contracted icith the paupery as he 
did, except for the collateral guaruntu of Porter; which may 
be admitted; and still the taking of the whole being by the pau¬ 
per, and he being liable to the landlord in the ficht instance, it 
is clear by all the authorities that he must be considered as the 
tenant; and row»//g/o jr/f/c upon a tenement of 10/. a year 
value, and residing there fqrty days, he gained a settlement. 
Nothing is said in the statute either of the credit or the ability 
of the tenant; nor can the Court enter into the motive or in¬ 
ducement of the tenant to take, or the landlord to let the pre¬ 
mises. The case of//e.r v. Fillongliy (e) was much stronger 
than this, if the credit and ability of the tenant were ntaterial to 
be considered; for there the pauper, who was settled by the tact 
of taking and residing on such a tenement, wa** a professed ob¬ 
ject of charity at the time, and the cultivation of the (arm was 
actually carried on by his brother. But at any rate the negativ¬ 
ing that credit’wnsi given to the pauper in this case for n}ore 
than 61. a year is evidently confined to cre(}it fbr the renty and 
not for the tenement; as it is expressly found that he took the 
tenement of Pococke bX. II/. a year; and therefore being legal 
tenant of the whole, if he had had no credit at all fbr any part 
of the rent he would equally have gained a settlement. 

Lord Ellenbohouoii C. J. Notwithstanding the case is 
not so intelligibly framed as it might have been, enough ap¬ 
pears to enable us to decide upon it. The first thing to be 

(a) 1 Term Rep. 438. 
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done is to refer to the words of the statute on which the ques¬ 
tion depends. The stat. 13 & 14 Car. 2. c. IS. gives authority 
to two justices on complaint within 40 days after any person 
‘‘ shall come to settle in any tenement’’ under 10/. a year to re¬ 
move Him. No doubt this was a coming to settle by the pau- 
j>er. Then it says “upon any tenement” that includes the 
character of tenant in which he comes to settle, which is the 
principal question here; and then the value, which must be 
10/. a year to confer a settlement; and here the value of the 
entire premises was II/. a year. Now as to the principal 
question, the pauper was to all intents and purposes tenant of 
the legal estate for the whole; fraud being excluded by the 
Sessions. He tVas liable to all the liabilities of a tenant. It is 
stated that the paujier to()k the premises of Pococlce at the rent 
of 11/. and Pococlce said that he demised to the pauper only. 
Then shall it be said that he had not the whole interest in him 
because a surety was required for the rent. Having such a 
surety has been holden to make no diflTercnce {a). But it is 
said that the only inducement to the landlord to let to the pau¬ 
per was the circumstance of having such security, and there¬ 
fore credit was not given to the pauper. But so a man’s in¬ 
ducement to take a bill of exchange may be that he has the se¬ 
curity of the drawer and indorser as well as the acceptor; and 
yet he may still give the latter credit. Then where there is a 
tenement of sufficient value, and a tenant not removable, who 
is liable to all the burthens of a tenant, and has all the rights of 
one, and against whom, as such, every proceeding in law may 
be had, he gains a settlement by forty days’ residence on such 
tenement. 

Grose J. There is no difficulty in the case when the facts 
are properly ascertained. The pauper removed from the pa¬ 
rish of Hooe into the parish of Pevensey y and the question is. 
Whether, in so doing, he can be said to have come to settle in a 
tenement of the annual value of 10/. in that parish ? Of the 
value of the tenement there is no doubt; and that he took pos¬ 
session of it. But it is said that he had not credit for more 
than 61. a year of the rent. But 1 am satisfied with the expla¬ 
nation which LordC. J. Parker gives of the statute in a pass- 
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age quoted by Mr. Justice Buller in R, v. Fillongley (o), from 
the case of South Sydenham v. Lamerlon (b) ; Lord C. J. Par~ 
her, having first said that the settlement depends on the value 
of the tenement, not on the rent, proceeds thus : “ The *rea- 
“ son of the statute is this, that a man wha is entrusted with 
“ a tenement worth 10/. a-year is of such credit, and roust have 

such a stock, as makes him not likely to become chargeable 
“ to the parish.” The question then is, whether this man 
were trusted xsith a tenement of 10/. a-year value ? To which 
the fiicts stated in the case give a decisive answer. For it is 
stated that the pauper took the house, &c. of Pococke at the 
rent of 11/, per annum; that he took possession of it, and oc¬ 
cupied it, for above forty days; during which time, being irre- 
moveable, he gained a settlement. Certain facts, however, 
have been introduced into the case in order to raise a question 
whether he were able to pay the rent for it ? If that w'ere ma¬ 
terial, otlier facts shew that he could ; for he actually did pay 
the first gear's rent. But it was not necessary that he should 
have paid it; it was sufficient that he had credit to be trusted 
with a tenement of the annual value of 10/. Let me suppose 
a pauper taken out of a workhouse, who obtains credit enough 
upon the collateral security of a friend for the payment of the 
rent, to take a house of JO/, a year, which he immediately after 
lets out again in lodgings for the purpose of gaining a liveli¬ 
hood, and continues the holding for above 40 days; all fraud 
apart, there could'be no doubt of his gaining a settlement. 
It was not necessary for the tenant to have paid the whole rent; 
for though the rent were paid by others, yet as he had 
credit for the whole premises it was suificient: and he shew¬ 
ed that he deserved that credit in the present instance; for he 
actually paid thd whole rent. Therefore having taken a tene¬ 
ment at PSvensey at a rent of 11/. per ann/im, and taken pos¬ 
session of it, and paid the rent, it is clear that he gained a set¬ 
tlement there. 

Lawrence J. It is not attempted to be argued upon the 
facts of the case, such as they ought to have been returned to 
this court upon the evidence laid before the Quarter Sessions, 
that the pauper did not gain a settlement at Pevensey: but it 
is said, that upon the statement before us we must suppose 

(o) 1 Term, Rep. 461. (b) Cited from BoU, 356. 

some 
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some fact, in order to give a settlement there, which the Ses¬ 
sions have not found, namely, that the pauper rented the entire 
premises; because they have concluded that credit was only 
given to him for part of the rent. And from thence it is ar¬ 
gued, that unless credit were given to the pauper for 10/. a- 
year in value of the rent, no settlement can be gained by him. 

But 1 do not know that that is a necessary conclusion. The 
stat. 13 & 14 Car. 8. c. 12. gives power to the justices to re¬ 
move, on complaint within 40 days, any person “ who shall 
come to settle in any tenement under the value of 10/. &c. un¬ 
less certain things are done which are required by that statute 
but they have no power given them to remove any person com¬ 
ing to settle in a tenement of that value, or upwards. Such a 
person is not submitted to their jurisdiction at all. The ques- 
.tion therefore is not a question concerning the credit of the par¬ 
ty, but whether in point of fact he came to settle, i. e. acquired 
the interest of a tenant in a tenenient of that value ; for if he 
did, the justices had no power to remove him. Now upon the 
facts stated, it is apparent that the pauper had an interest to 
that amount in a tenement as the tenant thereof, which pre¬ 
vented him from being an object of removal. 

Le Blanc J. It is not creditable to the records of the 
Court to have such a case as this returned upon them : and but 
fbr the sake of saving further expence to the parties, we should f 
have sent it back to be restated more correctly. At present 
the whole argument has turned nut on the facts of the case, but 
upon the evidence and observations with which it is perplexed. 
And at first view it seemed that the latter clause, stating that 
“ credit w^as given by the landlord to the pauper for 6/. onlj/ of 
“ the rent,” &c. had thrown an obscurity over the whole, 
which called for an. explanation from the Sessions; but upon 
further consideration, it being expressly stated, that the* tene¬ 
ment was taken by the pauper, and a guarantee required of 
Porter^ which imports that the pauper was the real tenant, and 
this again confirmed by the fact found that Porter had agreed 
to take part of the premises to the value of 51. a-year under the 
pauper ; but that the 'landlord would not have let Ahe premises 
at all to the pauper without the guarantee of Porter; (from all 
which fects the Sessions appear to have drawn a conclusion 
that credit was only given to the pauper for 61, a year, out of 
the 11/. and that credit was given to Por/er for the remainder:) 
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1 think sufficient ap{;cars to enable us to see what facts and con- 
clu.sion the Sessions meant to submit to our review. And we 
must, J tliink, take them to have found that though the pauper 
had taken the tcholc tenement of Pococke, yet that from the 
guarantee of Porter, who was himself to occupy part under the 
pauper for 5/. a-ycar, the Sessions thought that this in effect 
was an agreement to relieve the pauper from the responsibility 
of so much of the rent, leaving him only liable for Ql. a-year, 
and that that ivould not confer a settlement on him. But that 
is founded on a mistake in point of law; for it is immaterial 
whether credit were given to the pauper for the rent, if he were 
the tenant of the whole premises. 

Both Orders quashed. 


^IzETT agffinst Mountain. 

T his was an action on the case against a carrier, in the 
common form, for not delivering goods undertaken to 
be carried from Lonflon to F.dinbnrg'fi, to which the general 
issue nas pleaded. The goods were proved to be of the value 
oi'22l. 3s., and were sent to the warehouse of a certain inn in 
Tjomlon, from whence the public coach of the defendant by 
which they were to be conveyed set out, and were there depo¬ 
sited b. the plainiift'’s ■servant, and booked in the ordinary way 
at the common price, without being entered or paid for accord¬ 
ing to their value, as being above 5/. The defence was the 
following general notice published by tlie defendant, together 
with others, afld*stuck up in the warehouse at the inn where the 
goods were‘deposited: ‘‘ The proprietors of coaches from this 
inn will not be accountable for any parcels, &c. of more value 
“ than 5A unless entered as such, and paid for accordingly.” 
And the question was, Whether the plaintiff were entitled to 
recover oven the 51. upon the authority of the case of Clay v. 
Witlan (a), which was relied on against his title to recover any 
thing. But it having been suggested that a similar case of Grey 
V. Clarke was now pending in C. B. upon which a doubt was 

(a) 1 H, Blae, 298. and vide Vote v. fViUan, 2 East, 128. 
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entertained by some of the Judges of that court, whether the 
plaintiff were not entitled to recover to the extent of the 5/.; in 
* order to give an opportunity of looking into that case, Lord 
Ellenborough C. J. at the Sittings after last term at Guildhally 
suffered a verdict to be taken for the value of the goods, subject 
to be reduced to 5/., or to be altogether set aside and a nonsuit 
entered, if there appeared to be no authority for the doubt sug- 
, gested. A rule nisi was accordingly obtained on a former day 
for entering a nonsuit, which Lord Ellenborough C. J. then 
said ought to have been had at the trial, as no doubt could be 
made upon adverting to the leniis of the contract in this case 
that the plnintid'was not entitled to recover any thing. And 
his Lordship asked the plaintiff’s counsel whether it were worth 
while to contest the rule. 
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Erskine and Mnrryat for the plaintiff desired time to look 
into the cases; and on this day they admitted that they could 
not sustain the verdict. 


Garrow ancl Bedford were to have supported the rule for en¬ 
tering a nonsuit. 

Per Curiam^ Rule absolute. 


^Leicester and Another against Rose. 

Thursday, 

T he plaintiffs declared, that before the making of the 

agreement after mentioned a certain deed of trust, dated A trust deed is 

6th August 1801, had been prepared between fF. Thompson cieditors at 

large of an in¬ 
solvent,wliere- 

by they all engage to accept payment of their w/wfe debts by certain instalrarnts, the first four of 
which arc to be ffuanaitn'd by eollateral security, the two last to remain upon the sinp;le seemly of 
the insolvent: several of the creditors refuse to sign unless the plaintiffs <lo, and the plaintiffs sti¬ 
pulate privately with the insolvent as the condition of their signature that he shall procure them 
collateral security for tAettw hut mtabnents as well as the prior ones, conceiving tliat tiicy lud 
collateral security originally to cover their debt; and upon the faith of such private agreement 
they sign the general trust deed, which is then signed by the rest of the creditors; licld such pri¬ 
vate agreement a fraud upon the other creditors, and void, although the effect of it were not to 
secure to the plaintiffs the payment of more money than the other creditors were to receive, but 
only furtlier security for the same sum. 
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and E. Jjeadheater of the first part, B. Shawe and W. Borrowes 
of the second part, and certain creditors* of Thompson and 
I^eadheatcr of the third part; whereby, after reciting: that 
Thompson and Eeadbeater, lieing unable to make present pay¬ 
ment of the whole of their debts, had proposed to their creditors 
to pay them by instalments, viz. l-8th in one month, another 
eighth in three months, another in six months, another in twelve 
months, 3-8ths in eighteen months, and the remaining 2-8ths 
in twenty-four months; and that to secure the second, third, 
and fourth instalments Thompson and Licndbealer were to give 
their promissory notes indorsed, half of them by Shawe and 
Co., and the other half indorsed by Borrowes and Co. (those 
houses having agreed to become sureties for T. and L. to 
that amount respectively, upon having certain counter securi¬ 
ties after mentioned given to them); and that to secure the two 
last instalments Thompson and Eeadbeater were to give their 
own promissory notes. And they were also to assign to Shawe 
and Borrowes their estate and cfiects as well to indemnify the 
respective houses of Shawe and Co. and Borrowes and Co. what 
they might be called upon to advance, as also for securing to 
the creditors at large the payments of the two last instalments; 
it was witnessed that Thompson and Eeadbeater did, by consent 
of their creditors, assign to Shawe and Borrowes their estate and 
effects in trust for the be fore-mentioned purposes; the surplus, 
if any, to be paid to Thompson and Eeadbeater. The declara¬ 
tion then stated, that before and at the time of making the agree¬ 
ment and promises next mentioned, Thompson and J^eadbenier 
were indebted to the plaintiffs in 17651. and thereupon the 3d 
of September 1801, by a certain agreement between the plaintiffs 
and the defendant, reciting that the first-mentioned trust-deed 
had been proposed to the creditors of T. and L., and in part car¬ 
ried into execution by the signatures of many of the creditors; 
and that the plaintiffs having been applied to sign the same as 
creditors ofT. and L. had declined executing it, conceiving that 
they had a remedy for their demand against other persons 
jointly with T. and L; in order to induce the plaintiffs to sign 
the said deed, the defendant agreed that he would within six 
weeks procure security to the satisfaction of the plaintiffs, to be 
given to them for payment of the two last instalments, 8fc, 
amounting to IO 5 . in the pound, agreed to be paid in the trust- 
deed by the notes of T. and L. only; the former instalments 
amounting to lOr. in the pound being to be paid in a manner 

satisfactory 
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satisfactory to the plaintiffs; in consideration of which agree- 1803. 

ment of the defendant^ the plaintiffs agreed to sign the said tmst- - 

deed in respect of their said debt. It then stated that after the 
said agreement, in consideration that the plaintiffs at the lto»r. 
instance of the defendant had promised to fulfil the agreement 
on their part, the defendant promised to the plaintiffs to per¬ 
form his part of it: and then it averred that Thompson and 
Leadbcater being indebted to the plaintiffs at the time of the 
agreement in 1705/., the two last instalments, for which the de¬ 
fendant agreed to procure security, amounted to 441/. 5s., of 
which the defendant had notice; but tliougli the plaintiffs had 
performed their part of the agreement, yet the defendant on his 
part had not procured any security to the plaintiffs for the pay¬ 
ment of the said two last instalments, &c. by means whereof, 
the first of the instalments still remains due and unpaid, &c. 

To this the general issue was pleaded. 

At the trial before Lord Ellenborougk C. J. the substance 
of the facts set forth in the declaration were proved; and it was 
also proved that upon the first application of Thompson and £ 37.-, j 
Leadbeater to their creditors to sign the trust-deed of the 6th 
of August 1801, several of them, particularly three mercantile 
houses ill Liverpool, refused to sign it unless the plaintiffs, who 
•were some of the creditors, first signed it. This was made - 
known to the plaintiffs by Thompson, who answered that it was 
in vain to apply to them to sign it unless they (!r.& L.) got colla¬ 
teral security for them (the plaintiffs) for the two last instalments 
as well as those which were to be secured by the deed ; where¬ 
upon Thompson and Leadbeater promised to procure such se¬ 
curity, and prevailed upon the defendant to make the promise 
stated in the declaration. And then the plaintiffs having signed 
the deed, the three other houses, on seeing the plaintiffs’ signa¬ 
tures to it, signed it also; but without any* knowledge, as far 
as appeared, of the promise of collateral security which 
the plaintiffs had obtained. On the 9th of February 1803, the 
day when the first of the two last instalments payable by 
Thompson and Leadbeater became due, application was made 
by the plaintiffs to them for payment of their note, which was 
refused; and on the 26th of May the defendant was formally 
called upon by the plaintiffs’ attorney for the promised security, 
which he declined to give. His Lordship being of opinion 
that the collateral security thus obtained by the plaintiffs, 
unknown to the other creditors, was a fraud upon them, within 
. the 
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1803. the principle of the case of Cockshol v. Bennett («), and that 
, class of cases; and that the promise bv the defendant was 

therefore made upon a bad consideration and void, non-suited 
the plaintiifs. 

A rule nisi was obtained on a former day for setting aside 
the nonsuit, and granting a new trial, principally on the ground 
that the additional security obtained by the plaintiifs in this 
case did not alter the condition of the insolvents, on which ground 
it was said that the former cases had proceeded : and the case 
of jFme V. Randall {b), was particularly relied on as sustaining 
this distinction, and governing the present case. 

Garrow, Gibbs, and hawes, shewed cause, and contended 
that the principle on which the further security to tlie particular 
creditor had been set aside in the former cases was not because 
it altered the condition of the insolvent merely, but because it 
was a fraud upon the other creditors, who agreed to give up 
part of their demands, or postpone the time of payment, upon 
the faith that all the creditors were upon the same equal footing, 
and that no better terms could be obtained by each standing 
out and bargaining for himself. That was considered to be 
the true effect of the agreements in those cases. But this case 
is still stronger; for here there was express evidence that the* 
other creditors refused to sign the deed of trust unless the 
plaintiffs set them the example, which was made known to the 
plaintiffs; by which it is impossible to understand that they 
meant a mere nopiinal accession to the deed, but a bond fide 
stipulation to abide by the terms of it upon an equal footing 
with the rest of the creditors; and therefore it was a direct 
fraud upon those creditors, for the plaintiifs, while they nomi¬ 
nally held otit their agreement to the deed, whicli would induce 
the other creditor8*to sign it, and thereby bind them from suing 
the insolvents, and running a race for priority, privately to 
obtain a farther security for their debt beyond what they had 
[ .377 ] of them stipulated to take in the trust deed. If each of the 

creditors had known that it was in the power of the debtors to 
have given better terms to one of them, there would have been 
a fiiir competition with the plaintiffs which of the creditors 
should obtain the preference. There is no difference in reason 

(a) 2 Term Rep- 763. (i) 6 Term Rep. 146. 

and 
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and substance, whether the further advantage privately obtained 
by the particular creditor consists of a larger sum, or of better 
security for the same sum, than the rest. The cases of Cock- 
shot V. Bennett (a) and Jackson v. Lomas (b) went expressly on 
the ground of a fraud on the creditors in general; though in 
each tfiere was a further sum to be paid by the insolvent to the 
particular creditors. So in Jackson v. Duchaire (c). A having 
given J5 a certain sum for goods in advancement of 6’, a secret 
agreement between B and C, that the latter should pay B a 
further sum for the goods, was holden to be void; not merely 
on the ground that C’s situation was thereby altered for the 
worse, but expressly because it was a fraud upon A. Then the 
case of Feise v. Randall (d) is relied upon as an authority to 
shew that a particular creditor may procure an additional 
security from a third person for the same sum which the other 
creditors are to receive from the debtor himself. It is however 
observable that that case was determined upon motion, without 
much discussion; that the authority of the former cases was 
fully recognised, which it seems difficult to reconcile with it 
upon principle; and above all, it was decided on the assump¬ 
tion that the further-security taken was no fraud upon the rest 
of the creditors ; which cannot be said t>f the security in this 
case, where the other creditors expressly refused to accept the 
terms offered by the deed, unless the plaintiffs first agreed to 
them. The cases of Su?nner v. Brad^ (e) and Smith v. Bromley 
(f) may be considered as having proceeded on the policy of 
the Bankrupt Laws, in contravention of which those agreements 
, were made; the one a security given to induce a creditor to with¬ 
draw his petition against the allowance of a certificate; the other 
to recover back a sura of money paid for obtaining one; but this 
was also considered as a fraud upon the other creditors as well 

as an oppression upon the bankrupt. 

* 

Erskine a.nd Wood, in support of the rule. This case comes 
directly within the authority of Feise v. Randall (g-), which 
was subsequent to all the other cases, and which was dis¬ 
tinguished from them upon the broad principle that the parti¬ 
cular creditor was to receive no more than the rest of the 

* (a) S Tctto Rejf. T69. (b) 4 Term Rep. 166. 

(e) 3 Term Rep. 551. (d) 6 Term Rep. 146. 

(e) 1 £f. Black, 6iT, (f) Dough 3d edit. 696. (g) 6 Term Rep. 146. 
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creditors, an^ the insolvent himself stood exactly in the same 
situation after the additional security given as before.. It can 
l>e no fraud, (says the Court in that case,) upon the, rest of the 
creditors, that another person had agreed to join his security 
to the debtor’s for the payment of the same sum that all the 
rest were to receive. That is the very case now in judgment. 
This does not contravene the principle of the former cases, 
which went, it is true, upon the ground of fraud against the 
gcueral creditors; but the fraud was considered to cohsist in 
this, that after all had agreed li'om compassion to the debtor, 
or any other motive, to sacrifice a part of their claims, or to 
suspend the enforcement of them to a future period, in order 
to render the debtor free from all existing incumbrances, or 
render him more able to discharge them, it should not be 
permitted to any particular creditor to impose more burthen- 
some conditions on the debtor, and thereby defeat the object 
which the general creditors had in view' in assenting to forego 
the extent of their claims. That principle applies especially 
to cases where the particular creditor stipulates to receive a 
larger sum than the rest, as was the case in Cockshot v. Bennett 
(a) Jackson v. Dttchaire (6), and Jackson v. Lomas (c). But 
here the creditors at large were to receive their whole demand; 
the only advantage they abandoned was with respect to the time 
of payment: and this disadvantage is not diminished to the 
plaintiffs by the further security; but they stand in no better 
condition than the others, either with regard to the amount 
of their debt qr the acceleration of payment. The other 
creditors have relinquished nothing which the plaintiffs have' 
not also relinquished. But with regard to tfm only further 
benefit obtained by the plaintiffs, the collateral security 
for the {myment of the two last instalments, they were 
tairly entitled to it, because by adopting the trUst-deed and 
giving time to the .debtors, they lost t)ie collateral security 
which they claimed to have before. There was no meeting or 
express stipulation by these plaintiflfe with the othUr creditors 
that they would not obtain this security, nor did the obtaining 
it abate any advantage which the others were to derive from 
the trust-deed. So neither was the situation of the debtors 
altered: for they were at all events liable to pay the money ^ 
once; if they paid it themselves the defendant coiild not be 

(a) 9 Term Rep, 763. (ft) 3 Term Rep. ftSl. ’ (c) 4 Term 166. 

called 
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fc&lled upon for the money; and if he paid it, thcf debtors were 
liable- over to- him instead of to their original creditors. 

« 

*Lord Ellrxborougii C. J. From the first mention of this 
case tqthe present moment 1 have never entertained a particle 
of a doubt upon it. The question is whether any legal effect 
Can be given to an agreement by which these creditors, the 
plaintiffs, are to have a better security for the same sum than 
the rest of the creditors, after having entered into an agreement 
with them, importing that the same satisfaction was to be made 
to all by the same mode of payment. And as that satisfaction 
Was not to be paid at the time in money, but in securities 
payable at a future day, it made a great difference to the 
creditors whether they were to rest on the insolvents’ security 
alone, perhaps a desperate security, or to have other solvent 
persons to resort to, if necessary : so that it might make the 
dilFcrence of payment, or no payment: and in that light it 
seems to have been considered by the Plaintiffs themselves. In 
Fetse v. Rnndall the Court are stated to have said that the 
agreement there made with the particular creditor was no fraud 
‘ upon the rest, I must therefore presume that the case was so 
presented to the consideration of the Court, and that they 
decided it on that supposition on the first view of it. Biit is 
there no fraud on the rest of the creditors in this case ? Was 
there no fraud even in the minds of the plaintiffs at the time ? 
They were told that other creditors would not sign the trust- 
deed unless they did so; and yet they bargained tor better 
security as the ground of their signing it; and when they did 
sign the deed purporting to accept the same security as the 
rest, they had in fact got a better security: while the other 
creditors, induced by the plaintiff’s example, signed it in 
simplicity, and in confidence that no better terms wef^ to be 
had by any of them. Therefore, though this be not like some 
of the cases mentioned where security was obtained by the 
particular creditors for more than the others were to receive, 
yet the pritic^le of all of them is the same, that where the 
creditors in general have bargained for an equality of benefit 
and mutuality of security, it shall not be competent for one of 
them to secure any partial benefit or security to himself. Thi^ 
is the ^€ct of all that has been said in those cases; and every 
one who recollects the strong impressions made upon the mind 
of the noble and learned Judge, who presided here during the 
Vop. IV. U period 
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1803. period of thoW determinations, may suspect that if this case, 
whi^h ranges itself so precisely within the principle of those, 
had been presented to him for his opinion, he would at once 

Ruse. have decided against the plaintiff claim* In Feise v. liandaU 
there was no rule to shew cause granted; the case therefore 
was not sufficiently expanded to the consideration of the whole 
Court, so as to establish a precedent, which should break in 
upon the authority of the former decisions, which were more 
maturely weighed: and all that I consider that case as having 
determined is, that there was no fraud there against the other 
creditors: and here I consider that there was fraud. 1 will 
not go upon the idea of this being a fraud or oppression upon 
the compassion of friends to persons in distress, which was 
throw n out in one (n) of the cases alluded to; for in all cases of 
obtaining collateral security, something of that sort is to be 
found. Coupled with the facts in that case, perhaps the 
expression may have been warranted: but in truth all collateral 
security may in some sense be said to bo extorted from the 
benevolence of friends, without any impcaclmicnt of its validity. 
But the ground t go upon is, that this agreement was a fr'aud 
against the rest of the creditors. 

[382] Grose J* The iluestion is. Whether any fraud were worked 
on the other creditors of Thompson and Leadbealer by this 
agreement on which the plaintiffs now seek to recover ? Now 
observe w'hat the agreement originally made was. Collateral 
security was to be gi^en for the several instalments mentioned 
in the trust-deed, except the two last, and those were agreed to ' 
be secured by the promissory notes of the insolvents themselves, 
payable at a distant day* Then if those were the terms agreed 
upon between dl the creditors and the insolvents, it was a fraud 
upon the *other creditors for the plaintiffs to secure to them¬ 
selves any other better terms ; because if the other creditors 
had known that better security was to be had, they might not 
have agreed to accept what they did. It is plain that they 
metuit to govern their conduct by What the plaintiffs did: they 
refused to sign the trust-deed unless the plaintiff signed it: 
that shewed that they intended to be upon the same footing 
* ^vith the plaintiffs. This therefore falls within the same prin¬ 
ciple as tlie other cases, of fraud on the other creditors. As to 


(a) Smith V. Sromley, Dmigl. 697. n. 


Feise 
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t'eise y. JRandall, it went off upon a motion for a new trial* 
liord Kenyon conceiving that there was no fraud on the other 
creditors; and as his Lordship, before whom the cause had 
been tried, was of that opinion, the test of the cburt were in¬ 
duced to concur. 

Lawrence J. The facts of this case leave no doubt of the 
principle Which ought to govern it. Several of the creditors 
Of these insolvents had refused to sign the trust-deed which 
was tendered to them, unless the plaintiffs first signed it: and 
their motive in signing it afterwards undoubtedly Was, that 
they considered .that the plaintiffs, by signing it, had acceded 
to the terms of payment therein held out, which therefore 
they thought it fit that they also should accept. If, then, [ 383 ] 
the plaintiffs, by theit* act induced others to sign the deed 
upon an idea that the plaintiffs were satisfied to take the 
same security as the rest, while they had privately stipulated 
for something more, it is a fraud upon the other creditors. In 
Jackson and another y.Jotnas (o), BullerJ. says, that “ the 
foundation of the agreement was, that the plaintiffs should exc* 
cute the deed of trust,” the execution of which “ was done w ith 
a view of signifying to the other creditors that the plaintiffs had 
come in under the deed. But the general principle is, that a 
secret agreement of this kind made between the insolvent and 
some of the creditors, in order to induce the rest of the creditors 
to agree to the composition, is void.*’ That is this very case. 

Upon the authority therefore of that decision, the execution of 
the trust-deed must be considered as an agreement by each of 
the creditors that all of them should come in pari passU under 
the trust deed; and this being a secret agreement by the plain¬ 
tiffs, in fraud of the general agreement, to secure a partial be¬ 
nefit to themselves* is therefore void. 

Le Blanc J. It is agreed in all the cases, that if there be a 
fraud upon the general agreement of all the creditors by a par¬ 
ticular stipulation with any of them, it is void: and the only 
contest has been as to what shall be said to constitute such fraud. 

It has been supposed to consist in one stipulating to receive 
more money than the others; but that is a fallacy: for the val 
question is, Whether he be put in a better situation than he 

(a) 4 Term. Rep. 170, 
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1803. stipulated for witli the other creditors at large ? and it is imma« 

I EicEs ER *®*^*®^ whether that be done * by receiving more money^ or that 
which is meant to procure him more money, namely, a better 
Rose security for the same sum. Tliis case only differs thus &r from 
384 ] tlie others, that this is not a deed of composition in the common 
acceptation of the term, because it provides that every creditor 
shall ultimately receive his liill demand: it is more like a letter 
of licence, being merely to give time. But it is clear upon the 
face of it that the creditors at large were not satisfied with the 
personal securi^ of their debtors; for they required collateral 
security for a part of their demands. Such being the agree¬ 
ment, whether entered into at a meeting of all the creditors as¬ 
sembled for the express purpose, or impliedly by their affixing 
their signatures to the same deed carried round to each sepa¬ 
rately and signed by all; is it not a fraud upon the creditors 
at large if the plaintiffs, having hoiden out to them that they 
would come in under the general agreement, have, notwitli- 
standing, stipulated for a furtlicr partial benefit to themselves ? 
And there is no difference in substance whether a creditor sti¬ 
pulate for that which he thinks will produce hiip money more 
certainly, or for a larger sum of money than he had agreed to 
take in common with the other creditors: it is equally a fraud 
upon the other creditors to stipulate for either. This opinion 
militates indeed with the case of Feise v. Randall; but if that 
had been considered as a fraud at Nisi Prius, or had been pre¬ 
sented in that shape to this Court, it would have received the 
same determination as the other cases which have been referred 
to. For it makes no diflerence in what respect the particular 
creditor is benefited more than the rest; if he be so benefited, 
they do not all cpme in pari passu. 


Rule discharged. 
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Butterfield, qui tam, &c. against Windle and 

Another. 

T his was an action of debt brought in London against the 
defendants^ dealers in coals, to recover certain penalties 
under the stat. 3 Geo, 2, c. 26. The first count, which was 
framed on the fourth section (a) of the act, alleged that the 
defendants, after the S4th of •Tune 1730, and within six calen¬ 
dar months next before the suit commenced, viz. on the 19th 
of October 180!^, in the parish of St. Dunstan in the West in 
the city of Zsondon, they the defendants being dealers in coals, 
did knowingly sell to T. Wood a certain quantity, viz. five 
chaldrons of coals, pool measure, as and for a sort of coals which 
they really were not: viz. as and for a sort called the best Wairs-> 
End coals; when in fact the said coals so sold by the defend¬ 
ants were not really the said sort called the best Wall's-End 
coals, but were coals of another and difforent sort, description, 
and quality, which they the defendants at the time when they 
so sold the said coals to the said T. W. in the parislt of St. 
Dunstan aforesaid, &c. well knew; contrary to the form of the 
statute, &c.; whereby the defendants forfeited 500/., &c. The 
second count (to which there was no objection), which went 
for a penalty of 100/. on the 10th sect, of the act, alleged a 
sale to T. W. by the defendants of five chaldrons of coals as 
and for pool measure, i. c. such measure as then was and still 
is usually given and allowed in the pool or river Thames, * in¬ 
cluding the ingrain thereof^ after the rate of one chaldron in 
every score bought on board ship, and so in proportion, &c. 
according to ancient custom in the port of Eondon, as described 
in the stat. 3 Geo, 2. ; and stated a delivery by the defendants 
to T, W, of a parcel of coals as and for five chaldrons of coals 
pool measure; and tlien alleged that the defendants did not 
justly and without fraud deliver to T. W, the buyer thereof 
the full quantity of five chaldrons pool measure so sold to him 
by the defendants, and accordingly measured from on board 
ship to the defendants by the meter, together with the ingrain 
thereof, according to the form of the statute, &c.; but the 
said.parcel of coals so sold by the defendants to T. W/^ 
and delivered to him, were, at the time of the said delivery 

(a) ** Evpry person who shall knowingly se)l one sort of coals, for and as a sort 
** which they really arc not, shall for every sach offence forfeit 5001," 

♦[386] U 3 
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to the 55aid T. TF., deficient in the said full quantity and niea« 
sure, &c. viz. in 34 bushels and a hall^ &c. contrary to the form 
of the statute, &c. The fourth count, framed on the 13th 
section (rr) of the act, for a penalty of *50/., charged that the 
defendants on the 19th of October 1802, in the parish of St."Dun- 
Stan hi the JFest aforesaid in the city of London^ they, the defend* 
ants, being dealers in and sellers of coals by the chaldron or lesser 
quantity within ten miles round the cities ^ London and West¬ 
minster, vh, at the parish of St. Dunstan in the West aforesaid 
in the city of London, did sell to T. W. by the chaldron a cer¬ 
tain other quantity of coals as and for five chaldrons of coals 
pool measure as aforesaid, and afterwards, to wit, on, &c. in the 
said parish of St. Dunstan, &c. did deliver the said ]ast>men- 
tioned coals to the said T. TV. as and for five chaldrons of coals 
pool measure as aforesaid ; nevertheless the defendants did not 
Justly measure the said coals so by them sold and delivered to 
the said T. TV. with a lawfd bushel, to wit, such a bushel as is 
described in the stat. 12 Arine, (st. 2. c. 17.) but omitted so to 
do, contrary to the form of the statute, &c. 

At the trial of this case before Lord Ellenborough C. J. in 
Dondon, the facts appeared to be shortly these; TVood, who 
lived in London, went on the 19th of October 1802 to the wharf 
of the defendants, which was situated in Middlesex, and tlicre, 
without agreeing for any specific parcel of coals, gave a general 
order for five chaldrons of TValVs-End coal (considered to be 
the best sort) to be sent to his house in Fetter-Lane. The 
coals were afterwards sent in sacks contained in two w'aggons, 
and were delivered at his house in London, but were upon 


{a) “All tipplers in and seller* of coal by the chaldron or lesser qiiantit}-, 
within the cities of London and Westtninoter, or within tea mik-s round, shall 
“ constantly keep an*l use at their respective wharfs, w.irrhonsps, and other 
“ places for the sale of their toals, a lawful bushel, %nrh as is described in the 
“ stat. 12 Ann. st. 2. e. 17.y with which bushel all such dealers in and sellers of 
t* coals shall justly measure or cause all the coals they shall so sell by the chal> 
dron or lesser quantity to be mcasoxed, and shall put three bushels of coals so 
“ justly measured into each sack before described (s. 11.), which said sacks they 
“ shall and no other, for the carriage of such coal^ to the buyers thereof 
** nnd that all such dealers in and sellers of coals within the said limits who shall 
*< not constantly keep and use suCh a bushel and such sacks, dec.; or shall not so 
“ fill their coal sacks from such bushels, or shall otherwise offend against the 
“ true intent and, meaning of this aCt, shall fur every such offence forfeit 501. 
“ And if any servant, of 'snch dealer in coals shall fill iluch coals into sackk 
“ without duly measuring the same by such bushel, such servant, &c. shall 
“ for every such offence be committed to the house of correction, dec. for not less 
“ than 14 nor e.\cccding 30 days.” 
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examination and re-measurement found to be of an inferior 
quality, and also deficient in quantity: but no evidence was 
given of their having been actually measured before they were 
put into the sacks at the wharf. The plaintiflT obtained a ver- 
* dicbfor penalties on the Ist, Sd, and 4^ counts. To the verdict 
on the second count no objection was made; but a rule nisi was 
obtained for setting aside the verdict on the first and fouith 
counts, upon the ground that the causes of action, if any, in 
those counts appeared by the evidence to have arisen in Middle¬ 
sex, and not in London, in which the venue was laid: and An¬ 
other rule nisi for arresting the judgment on the 4th count, (if 
the other objection should not prevail), on the ground that the 
offence in that count contained, of not justly measuring by (ho 
bushel of Queen Anne, as required by the stat. 5 Geo. 2. c. S6. 
on which that count was foamed, was repealed by the stat. 7 Geo. 
3. c. 83. which required the use of another bushel described in 
the stat. 16 & 17. Car. 2. c. 2. in the measuring of coals witliin 
the limits of the city of I^ondon where the venue was laid. In 
the result however it became unnecessary to enter into the ques¬ 
tion in arrest of judgment. 
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Gihbs and Marryatt now shewed cause against the rule for 
a new trial; admitting that the venue must be laid in the 
county where the offence was committed, they contended as 
to the first count that the sale which constitutes the offence as 
laid in that count, was not complete till the delivery, which was 
in London. The order was not for any specific parcel of coals 
then contracted for by Wood on the defendant’s promises in 
Middlesex / but generally for such a quantity of coala of the 
quality described; till delivery therefore it was oj)en to the 
defendants, by the terms of the contract, to have sent to Wood 
any lot of coals ansuvering to that description. Even afoer-the 
coals sent had proceeded into Lqmlon in the defondants’ w^ag- 
gons, it was competent to them to Ijave recalled the lot any time [389 j 
before actual delivery, and to have sent another in its stead. 

The word in. the statute (a) cannot io an executory 

contract to sell, but to an actual, ; for the olyect of the 
statute 3 Geo. 8. c. 26. waa to prevent fraud; and if tlic con- 


(a) 3 Geo. 9. e. 36. 13. ** AU dealers in and sellers of coats shall justly measure, 

all the coals they shall so aeli by the chaldron," &c. under a penalty of SOI, 

U 4 
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tract were nol executed^ none could be defrauded by it. At 
best the offence was only inchoate in Middlesex, where the or¬ 
der was given; but it could not be consummated before deli¬ 
very, when only it could appear that the defendants had not 
done that which the statute required of them. Then as to the 
objection to the fourth count, the offence consists in not having 
justly measured the coals before delivery / it is a negative act, 
and must therefore be transitory till the deliveiy; till when the 
evidence of the negative does not conclusively arise: for it did 
not appear that the coals were measured at all in Middlesex, 
and at any time before delivery it was competent to the defend¬ 
ants to have measured the commodity, and to have supplied the 
deficiency. They might have measured the coals as they were 
shot into Wood's premises, and proceeded with the delivery till 
the proper quantity w'as dealt out. But even if the offence 
arose partly within tlie two counties, the plaintiff might lay his 
venue in either. 

Ershine and Harrison contr^. As to the first count, the ve¬ 
nue ought to have been laid in the county where the contract 
for the sale was made; for the object of the act was to prevent 
fraud in the coal trade, in the inception of the contract and 
during its progress towards completion; the generality of con¬ 
sumers have seldom either leisure or opportunity to detect it 
[ 390 ] after delivery of the article. The delivery, though it may fur¬ 
nish evidence of fraud in the execution of the contract, is no 
part of the contract of sale itself, and the offence may exist 
without it, although it may be more difficult to prove the frau¬ 
dulent intent in making the contract before delivery : but as on 
the one hand a delivery of a different sort of coal from that 
contraeted for, by mistake of the dealer’s servant, would not 
make him guilty of the offence; so if he were detected in the 
very fact of wilfully sending inferior coals to those agreed for, 
in their transit to the buyer, the evidence of fraud in the sale 
would be complete, though the commodity had not reached its 
place of destination ; and it is admitted, that if a specific parcel 
of coals had been agreed for at the time of the contract of sale, 
the offence, though evideneedr by the delivery of a different 
sort in London, would have been complete in Middlesex, where 
the contract was made. To say in that case that there was 
still a locus penitentis before delivery, after such evidence of 
fraud, would be to say that there was a locus penitentiae after 

detection; 
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detection; for the fraudulent delivery is the ditection of the 
antecedent offence. The evidence of the offence may arise in 
one county, though the offence itself were committed in an¬ 
other ; and the trial tnust be had in that county where the thing 
prohibited was done. If it had been intended to make the 
fraudulent delivery the offence, the penalty would have been 
given against any person who should deliver to the buyer any 
other sort of coal than that sbld to him. At any rate, if deli¬ 
very be necessary to the perfection of the sale, the offence, 
when completed by delivery, would relate back to the contract 
of sale which was the foundation of the fraud. If indeed this 
were an action for damages for a breach of contract in not 
delivering coals of the sort contracted for, it would be an an¬ 
swer to the action for the dealer to shew a delivery of the 
proper commodity, though he had before attempted to impose 
upon the buyer another sort; for then the plaintiff could not 
prove himself to have sustained any damage. But this is to 
recover a penalty for the offence of selling one sort of coal for 
another, the gist of which is the attempt to defraud, though no 
actual damage ensue to the buyer. Then as to the fourth 
count the not justly measuring ; though the offence be of a ne¬ 
gative kind, yet it must necessarily be tried in the county where 
the thing required is directed to be done, for the omission of 
which the penalty is inflicted. Now the statute requires the 
measuring to be done at the wharf or other place for the sale 
of coals, where the bushel with which such measurement is to 
be made is required to be constantly kept; and the coals are to 
be measured into the sacks described, which sacks and no others 
are to be used for the purpose of carriage to the buyer. The 
seller then is not at liberty to measure the coals at any place or 
time, but at the particular place where the coals are kept for 
sale, and before th^y are put into the sacks for carriage.. If it 
were otherwise, the check on frauds would be nearly done 
away. And the locality of the offence is the more material in 
this case, because the stat. 7 Geo, 3. c. 23, which was passed 
for the regulation of the coal-trade in London alone, (excluding 
Westminster) is still more particular in the requisitions for 
measuring the coals upon the spot from whence they are to be 
carried, which is to be done (by s. 10.) in the presence of a 
labouring meter at the wharf, &c. who by s. 11. is to give a 
token to certify such admeasurement; and a different penalty 
is given by s. 12, for sending coals in carts from such wharfs, 
• &c. 
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A;c. without silich a ticket; and by a. 21. no aeller of coals with* 
in the limits mentioned in that act is to be liable to the penalties 
under the 3 Geo. 2, c. 26.: and the stat. 26 Geo. 3. c. 108., 
which was in force at the time of this offence committed, con¬ 
tains similar provisions in s. 11 &; 22, to those before mentioned 
contained in the 7 Geo. 3. 

Lord Ellen BOROUGH C. J. There are two counts, the first 
and fourth, which require distinct con^deration. As to the 
first, there is no doubt that in order to perfect a sale of that 
commodity which is not previously ascertained between the 
buyer and the seller before delivery, and where the commodity 
sent from the one to be conveyed to the other might, without 
any breach of contract, be subtracted in its passage, and other 
goods of the hind contracted for sent in its place, the sale and 
delivery must be considered as taking place at the same time, 
and that in truth the sale is not perfected till the delivery. 
Then the delivery of the coals having been made in London^ 
the venue is well laid on the contract stated in the first count. 
This disposes of the objection to that count. As to the 4th, 
which is framed on the 13th sect, of the 3 Geo. 2. c. 26. for 
selling and delivering coals without having justly measured them 
with a lawful bushel (i. e. of Queen Anne) ; upon a view of the 
whole clause, it iqust have been the meaning of the Liegislature 
that the measuring should take place antecedent to the putting 
the coals into the sacks described in a former section (the 11th); 
because it requires the sellers justly to measure the coals with 
(he bushel of Queen Anne, %vhich bushel they are required 
constantly to keep and use at their respective wharfs, and to 
put three busjjiels of coals so justltf measured into each sack, 
which sacks and no other shall be used for the carriv^e of such 
coals to the buyers thereof; and then it gqpB on to sul^ect to 
imprisonment the servants of such dealers in coals who shall^i// 
such coals into sacks, without first duly measuring the same. 
Now as the putting the coals into the sacks for the purpose of 
conveying them to the buyers must necessarily be at the wharf 
or other place where the coals are kept, and where the bushel 
with which the admeasureiqpnt is to be made is required to be 
constantly kept and used, and as the measuring is to take place 
before the coals are put into the sacks; for they are to put the 
cooA&so justly measured into the sacks; it follows that the not 
justly measuring the coals is a local omission of a local duty, 

which 
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which in this instance was required to be performed in West* 
minster^ where the defendant’s wharf was situated from whence 
the coals were taken, and where they ought to have been mea¬ 
sured before they were sent to the place of their delivery j and 
therefore, the venue being laid in London, that count cannot be 
supported, 

Grose J. As to the offence charged in the first count; till de¬ 
livery the identical coals sent to the buyer could not be said to 
be sold,' for those which were sent might have been recalled any 
time before delivery, and others sent in their stead: the sale 
and delivery therefore must be considered as one act. But the 
question as to the fourth count is very different. The not justly 
measuringvs,, as my Lord has properly described it, vl local omis¬ 
sion ofh local act. And on looking through tlie statute it ap¬ 
pears that there are several local acts required to be done, such 
as the dealers in coals keeping and using the bushel of Queen 
Anne for the measurement of the coals at their wharfs and other C ^94 
places for the sale of coals, and sacks of certain dimensions for 
the carriage of them afterwards to the buyers. 

Lawrence J. The question upon the first count is, Where 
the sale was complete ? and that I take to have been at the 
place of delivery. For the statute was not meant to punish the 
mere intention to defraud, but the persons who actually com¬ 
mitted a fbaud in furnishing the consumers with a difierent sort 
of coal from that which they bargained for. Now here that 
which passed between the buyer and sellers in Westminster was 
not an actual sale of a specific parcel of coal, but a contract for 
the sale of a quantity of coal of a particular description: to 
complete a sale the particular commodity must be ascertained 
w'hich is the subjeot of sale; otherwise if there be only an en¬ 
gagement to deliver a certain quantity answering to such a 
description, that is not a sale, but a contract merely for sale. 

If the defendants had not delivered any coals at all, or coals 
of another sort, tl^e party contracting to buy might have 
brought his action against them for the breach of contract in 
• not delivering WaWs*End coala, but he could not have main¬ 
tained trover for any specific parcel of such coal in the defend¬ 
ants’ possession at the time. The rule in the Digest is this : 

Si id'quod venierit apparent quid quale, quantum sit, & pre- 
tium, et pur6 venit, perfecta est emptio. (Lib. 18. tit. 8. De 
* pcriculo 
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periculo et commodo rci venditae.) But until it appears what 
it is that is sold, it is not per/ccta, and therefore no sale. I also 
agree with my brothers in what they have said as to the fourth 
count. On that branch of the statute (13th s.) the sale makes 
no part of the offence; the offence there is the not justlp mea» 
suring. The act * requires that all the coals sold within certain 
limits shall be measured in a particular manner, namely, by a 
certain bushel, into sacks of a particular description ; the mea¬ 
suring therefore was meant to be before the coals were put into 
the sacks; and that having been done in Middlesex, ^e trial 
should have been had there. 

Le Blanc J. Upon the first count the objection is that the 
sale was complete in Middlesex; it is material then to see what 
was done there. The defendants contracted there to sell to 
Wood five chaldron of WalPs-End coals ; that was no offence; 
for it did not then appear but that they would sell him WaWs- 
End coals. And supposing they meant to do otherwise, and 
had prepared other coal to send him, yet if they repented of it 
before delivery, they might still have performed their contract; 
for till delivery it had not appeared but that they might have 
delivered coals according to the terms of their contract. The 
delivery then was the perfection of the sale, and that was made 
in London. As to the fourth count, the defendants are entitled 
to have the verdict found for them, upon the want of proper 
venue; for the offence laid in that count was complete in Mid* 
dlesex. The 11th s. directs, that no dealer in coals within the 
limits shall carry coals to the buyer but in sacks of certain di¬ 
mensions sealed and marked. The 13th clause then directs, 
that ail dealer? shall keep and use at their respective wharfs, 
and other qilaces for the sale of their coals, a<»rtain bushel such 
as is described in a statute of Queen Ann, and that they shall 
measure the coals with that bushel before they are put into the 
fiacks. Now couple those directions with the facts of this case. 

[ 396 3 The coals were here sent from a wharf in Middlesex to be deli¬ 
vered to Wood in London. Then according to the act they ought 
to have been measured at the wharf before they were put into 
the sacks in which they were conveyed, and that was in Middle¬ 
sex. And though, if upon re-measurement of the coals in London 
they were found to be deficient, there might be evidence arising 
in London that they had not been justly measured, yet that 

would 
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would be evidenced that they had not been so judUy measured 
in Middlesex, where the offence was committed. 

Verdict to be entered for the defendants on the fourth 
count, and for the plaintiff on the first and second. 
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T his was an action on a policy of insurance made the 11th 

of September 1794 by the plaintiff therein described, as mustbv under- 
agent, being the person residing in Great Britain who received ta?nin^an*'ex- 
the order for and effected the policy, which policy was on the ct>ption of all 
ship Princess Louisa, lost or not lost, “ at andfrom Lisbon to by^^eau"tori- 
Cadix, and at and from thence to Flushing;” at and after the 
rate of 20 guineas per cent, to return SI. per cent if the ship sail- A clause in a 
edfrom Cadiz, with convoy for England, and 21. per cent, more anlf irom Lis- 
for convoy from England to Flushing or 10/. per cent, if with bm to Cadh, 
convoy for the voyage, and arrived.” In the declaration frolfthence 
it was averred that the ship was not at the time of making, effect- *» 
ing, or subscribing the policy, nor of the happening of the loss of 2 oTp™r '™ 

^ ♦after-mentioned, the property of or belonging to the King or 9^*0*cent”™ 
* any of his sulijects. And that the ship on the 11th of Septem- the^s^ipln- 
her 1794 sailed from Lisbon on her said intended voyage, and 
afterwards on the 27th of September, arrived at Cadis, and on from Cadiz 
the same day sailed and departed from Cadiz with and under ind^/fpr'I-t. 
convoy for England, in prosecution of her said intended voyage, more for cou- 
and arrivedi and that afterwards and during the said intended 
voyage and before the same could be completed, to wit, on the 29th **«■• P^*’ 

of January 1795, the said ship was taken as prise by our Lord convoy for the 
the King, and was wholly lost to the proprietors thereof; by 
reason of which the defendant became liable to pay to the entitle the as- 
plaintiff the amount of his insurance, and to return and repay to tum of premu 

umofBl. per 

cent, in consequence of the ship’s arrival merely in England with convoy from Cadiz, being after¬ 
wards captured before her arrival at Fluslung: for arrived means at the ultimate port qf deetinoHon 
Q. If no interest be averred, it is sufficient under the stat. 19 Geo. 3. c. 37. s. 8 . to state that the 
ship was foreiffii when the policy was underwritten and the loss happened, without stating the 
ehip to be such when the risk commenced. 
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1803. him 8A so a^i4e() by the defendant to be returned t/ie said 
ship sailed from Cadiz with convoy for England, and arrived, 
a^fuinst ^ ‘'® there was a demurrer and joinder: and the fol- 

Lk Mesu. loM'ing were alleged as> special causes of demurrer ; that it is 
RiEK. not alleged, nor does it appear that the plaintiff, or any person 
on wliose behalf or for whose account the insurance was made^ 
had any interest in the said ship, nor what person was interested 
tlierein. Nor does it appear that the ship at the time of her 
departing from Lisbon, or at the beginning of the adventure 
insured, was not tlie property of or belonging to the King or 
any of his subjects. 

The case was elaborately argued in Trinity Term last by 
Giles in support of the demurrer, and Ilolroyd contra: but the 
I^ord Chief Justice, in giving judgment, entered so fully into 
the consideration ofthe principal points oh which the arguments 
turned, that the detail of them may properly be dispensed with. 
At the close his lordship observed, that as the roost material 
point would come again under discussion in another case of 
[ 3L'fi ] (iamha v. /^e Mesuricr, («), which stood in the paper for argu¬ 
ment, the Court would postpone giving any opinion till they 
had heard counsel in that case. 

Lord ELtENBonovGii C. J. now delivered the opinion of 
the Court. This was an action upon a policy of insurance 
made the* 11th of September 1795, by the plaintiff, as agent, 
upon the ship Princess Louisa “ at and from Lisbon to Cadiz, 
and at and from thence to Flushing.” The premium is stated to 
be “ at and afer the rate of 20 guineas per cenU, to return 8/.' 
(( pg,. if the said ship or vessel sailed from Cadiz with con- 
vay for England; and 21. per cent, more for convoy from 
Enghmd to Flushing; or lOl. per cent, if with convoy for the 
“ voyage, and arrived.^ The declaration jeontains no averment 
of interest in any particular person; but alleges that the 
“ ship was not at the time of making, effecting, or subscribing 
the policy, nor of the happening of the loss, the property of or 
“ belonging to the Kin^ or any of his subjects'* This allega¬ 
tion was made in order to take the case of this ship Us far as the 
allegation in question is competent for the purpose, out of the 
provision of the stat. 19 Geo. 2. c. 37. s. 1., whereby assurance, 
interest or no interest, on any ship belonging to his Majesty or 
any of his subjects,” is prohibited. It is to be observed that 

(a) Vide the next case, p. 407. 

this 
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this allegation predicates nothing as to the prop€A*ty in the ship 
from the time of the c<ymmencement of the risk covered by the 
policy, but only from a subsequent period, that of effecting the 
policy (a). The declaration then ^states, that the ship depart¬ 
ed from lAsbon^ and arrived in safety at Cadiz ; and afterwards 
departed/}’om Cadiz with convoy for England in prosecution of 
her voyage, and arrived: but tliat aftenvards, and before her 
•voyage could be completed, shewaS taken as prize by his Majesty, 
and wholly lost. To this count upon the policy of assurance 
there is a demurrer, and a joinder in demurrer; and upon the 
argument thereof several questions have been made. One is, 
Whether any return of premium be deniandable under the po¬ 
licy in the events which have happened, of a departure of the 
ship with convoy from Cadiz for England / the ship not having 
afterwards arrived at Flushing, where the voyage was to ter¬ 
minate ? Upon this point we are of opinion that no return of 
premium is demandable within the meaning of the policy; no 
arrival at Flushing, the ultimate port of destination, having in 
this case taken place. That tlie ^ords, “ and arrived, annex a 
condition which over-rides and governs equally all the several 
stipulations contained in the policy for a return of premium in 
the events of a sailing with convoy ibr the different parts and 
subdivisions of the voyage; that is to say, the return of 8/. per 
cent, for sailing from Cadiz with cowooy for England, and S/. 
per cent, more for convoy from England to Flushing, as well as 
to the return of 10/. per cent>, the sum total of these several re¬ 
turns, for a sailing with convoy for the whole voyage. By in¬ 
verting the order of these three different provisions respecting 
returns of premium, and taking the last first, it will place the 
matter in a clearer point of view. The stipulation about pre¬ 
mium and its return will then stand thus; at and after the rate 
of SO guineas to ret\)rn 101. per cent, if the ship sail with convoy 
for the voyage and arrives : if from Cadiz with convoy for 
England, 8/. per cent.: and S/. per cent, more for cowcoy from 
England to Flushing. In this mode of arranging the provisions 
respecting returns of premium, the word arrived is naturally in 
point of construction carried forward and united successively 

(a) Vide Nantes ▼. Thompson, i East, S86. where the arerment was, that the 
** ship was not, at the time of effecting tlie policy, nor of the happening of the 

loss after mentioned, nor at any other time, the property of the King," See. and 
Vide an eqnivalent arerment in Orauiford v. Hmiter, 8 Term Sep. 14. 
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with each bra/ich of these provisions, and operates plainly asi d 
condition equally affecting them all. Indeed it is impossible 
to assign a reason why the total amount of the two several parts 
of the premium thus divided and appointed, with reference to 
tlic risks of the two several parts of the voyage, should be^made 
returnable only upon the event of arrival at the end of the 
voyage ; and why the several parts of the premium should re¬ 
spectively be made returnable on account of the mere sailing 
with convoy for the respective parts of the voyage, independent 
of the same event of ultimate arrival: and this too when the 
underwriter should ultimately have derived no benefit from 
such partial convoy, but should still have a total loss to pay. 

• Another point was made. Whether the allegation respecting 
the property of the ship shewed it to have been foi*eign during 
the whole period of the risk insured, so as to render the one 
entire risk, in the manner in which it was insured, a valid sub¬ 
ject of insurance within the stat. 19 Geo. 2. c. 37. 1.? And 

next, supposing the allegation in question not to be sufficient 
for that purpose, tlien. Whether it may not be rejected as sur¬ 
plusage ? which depends on this question, viz. Whether any 
allegation on the subject were at all necessary to be made 
on the part of the plaintiff, and whether it were not incumbent 
on the defendant to have shewn that the property was not in¬ 
surable in virtue of the provisions introduced by that statute, 
by analogy to the statute of frauds and the cases on common 
law pleadings which have been cited as in respect to that 
statute ? in other words, Whether the stat. 19 Geo. 2. has 
rendered any other mode of declaring on the subject of interest 
necessary than what was usual and deemed sufficient before that 
statute ? * 

Tlie li^t and principal point which was made on the part of 
the defendant, (assuming that the ship in question has been 
well insured as a foreign ship without any averment of interest,) 
was this, Whether an insurance upon a foreign ship, under¬ 
written generally against capture by a British subject, be a 
valid insurance, competent in point of law to charge such 
British underwriter in the eveni which has happened^ that is to 
say, of a capture of such ship his Majesty ? And inasmuch 
as we are of opinion in favour of the defendant upon this latter 
ground of objection to the action, it renders it wholly unneces¬ 
sary for us to consider the two immediately preceding questions, 
which relate to the sufficiency of the allegation in tlie decla¬ 
ration 
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ration, in respect to the property in the ship, as being foreign, 1803. 
and the necessity in point of law which the plaintiff might or 
might not be under to have made any allegation at all on the 
subject. As to the last ground of objection to the validity of Le Musl- 
this insurance, it immediately involves this question, and has rxeu. 
been properly so argued, viz. Whether an insurance made in 
its terms against capture generally/ can be legally carried into 
effect, so as to operate as an indemnity against an act of hostile 
capture on the part of his Majesty and his subjects, in favour 
of an enemy, (for such the proprietor of this ship must be taken 
to be at the time of the capture in question); the ship having 
been, as alledged, taken as prize by his Majesty, and which 
primi facie imports that it was duly so taken ? And upon full 
consideration of the subject wc are of opinion, that this last 
ground of objection is well founded, and that no action can be 
maintained upon this policy to recover the loss in question. t ] 
A policy containing an insurance against British capture eo 
nomine^ would be illegal, and void upon the face of it, as being 
directly and obviously repugnant to the interest of the state, 
having an immediate tendency to render ineffectual to the extent 
of the indemnity created thereby all offensive operations by 
sea, adopted on the part of his Majesty and his subjects, for the 
purpose of weakening the strength and diminishing the re¬ 
sources of the enemy. And if an insurance by a British sub¬ 
ject, made in terms, against British capture, would be void, an 
insurance indirectly producing the same effect, by the applica¬ 
tion afterwards of the general terms of the insurance to the par¬ 
ticular event, (i. e.) of British capture which has since hap¬ 
pened, must, we are of opinion, upon principle be equally 
illegal; and that no peril, the subjcMst of insurance, can be 
covered under the generality of the terms “ capture,''’ “ deten- 
tion of princes," or the like, which coiild not, consistently 
with law, be specifically insured against in direct and express 
terms. Every particular, to which the general term is in tlie 
sense and meaning of the parties and consistently with the law 
applicable, may be considered as virtually comprehended within 
the scope of such general term. If therefore capture by a 
British force were, and consistently with law could be, meaiit 
as one of the risks insured against under the word capture, we 
may consider this description of risk for all purposes of con¬ 
struction as actually inserted in the body of the policy itself j 
but what would be the legal effect of a direct assurance against 
VoL. IV. X British 
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British captiir^^ wc have expressed already. Indeed all words 
of similar ‘generality with the word capture which are to be 
found in the policy, as “ arrest ami detainment of princes," 

“ all other perils" See. must be understood with this exception 
*and qualification annexed to them, (i. e.) that the law of the 
country to which the assurer belongs be not contravened, and 
its essential interests prejudiced by the application of them to 
any particular case souglit to be covered thereby; for other¬ 
wise, as the loss of enemies’ property by an act of hostility 
on our part might be indemnified to the enemy by the one term,' 
so losses incurred by legal seizure, in the course of a smuggling 
adventure, might be indemnified to tlie smuggler by the other ; 
as indeed any* other description of marine peril which might be 
incurred in the course of any enterprize whatsoever of an illegal 
nature, besides those already specified, might be indemnified 
to the adventurer under the words “ other peril." Whatever 
opinions («) may heretofore have obtained in favour of the ex¬ 
pediency of allowing insurance to be made upon enemies’ pro¬ 
perty against capture, and whatever attempts may have been 
made to procure any legislative declaration or provisions in 
support of them, neither those opinions, nor any degree of 
weight, authority, and zeal w'ith, which they were attended, 
have gone the length of producing one single judicial determi¬ 
nation in favour of the legality of such a practice; indeed its 
legality never was in any one instance immediately and distinct¬ 
ly brought into judicial question and argument at the periods 
alluded to, or at any time since. The practice has subsisted 
in such extent as it has hitherto prevailed merely upon the mu¬ 
tual good fiiith and confidence of the several parties to such 
contracts. When the objection is taken, as it of late has been 
in several instances, it necessarily requires to be treated in the 
same way as any other question of law: and consistently with 
the rules of law it appears to us that the objection ought to pre¬ 
vail. A recent judgment of the Court of Common Pleas, in the 
case of Furtado v. Rogers, 3 Bos. 8c Pull. 191. has in substance 
decided against the legality of such a contract; in the general 
grounds of which judgment I entirely agree. And the full 

(a) Alluding to the opinions delivered in parliament npon the policy of permit¬ 
ting insurances on enemy’s property, the afTirinative of which was supported by 
Sir Dudkn Ryder and Lord Mansfield, when Attorney and Solicitor Gcnerai in 

mr. 


consideration 
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consideration and discussion Avhich the point now immediately 
before this Court, and the authorities and principles connected 
with it, then received from Lord Alvunhy^ render it unneces¬ 
sary for me to go more at large into the same subject upon the 
present occasion. I will, however, before I conclude, take 
notice of one point which was made in argument in a case 
similar to the present, and in which I am next about to pro¬ 
nounce the judgment of the Court; I mean the case of Garnba 
V. Le Mesurier ; and that point was this: that the Legislature, 
by the provisions contained in the stat. 34 Geo. 3. c. 79. s. 17, 
viz. that it should be lawful for any person or persons, who 
“ before the 8th of 1793 had effected any insurance in 
their own names on any ship or effects belonging to persons 
‘‘ resident in the dominions of France, or within any territory 
« or place which was on the 1st oi January 1791 subject 
“ thereto, or which during the war should be under the govern- 
“ inent of France, for the benefit of such persons so residing 
“ respectively,” to apply to the commissioners appointed by 
that act to direct the payment of any money due by virtue of 
such insurance, in such manner as the commissioners should 
direct, and which the commissioners were authorized to order 
accordingly; and that in case of refusal to pay such money, it 
should bo lawful for the persons in whose names such insu¬ 
rance might have been effected, xeith the leave of the eommis* 
sioners, to bring ant/ action on such insurance, and to recover 
any money due thereon, any thing in the said recited act of 
this present session of parliament (i. e. 34 Gen. 3. c. 9.) to the 
contrary notwithstanding; and that it should not be pleaded 
to any such action, that the person or persons, for whrwe benefit 
any such insurance was made, was nu alien cnemtj: provided 
that the money which should be recov«'red by means of any 
such action should in all respects be subject to the provisions 
contained in the wiid recited act, and tliat act. It was con¬ 
tended, that the act in qne. lion contemplated actions for in¬ 
surances effected by British subjects, in trust for residents in 
France even during the war, (for the period mentioned in that 
act as the allowed limit to sucii insurances, viz. the Sth Ma// 
1793, was near two monthsafter tl;e commencement of the war), 
as generally maintainable, c.^cept for the oljections which that 
act removed, out of the way, viz. the objection arising out of 
the prohibition contained in the Sth sect, of the 34 Gi o. 3. c. 9. 
of paying money belonging to persons in France : and also the 
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objection arising out of a provision in the 7th section, which 
prevented the maintenance of any action contrary to the provi* 
sions of that act; and also, the further objection which might 
be made by plea, (and wUch was in hict made in the then de¬ 
pending action of Brandon and Nesbit,) viz. that the person 
alleged to be interested, and for whose benefit the action was 
brought, was an alien enemy: in other words, that by remov¬ 
ing the recent statutable impediments to the suitj and the com¬ 
mon law objection to the person of him whose suit it in effect 
was, and those only, the Legislature must have considered no 
other objection as actually standing in the way of the plaintifi^s 
right to recover. And certain it is, that the objection now re¬ 
lied upon, viz. to the general nature of the suit as founded 
upon a contract which the law will not assist in carrying into 
effect, was not removed by the provisions of that act; unless 
the provision, that it should not be pleaded to any such action, 
that the person for whose benefit such insurance was made was 
an alien enemy, could be construed, (which in furtherance of 
the intention and object of the Legislature on this head it per¬ 
haps might have been,) as going the length of providing, that 
the hostile situation of the party interested, and any contraven¬ 
tion of law by the insurances in question arising out of that 
circumstance, should not have the effect of barring the plaintiff’s 
right to recover thereupon. If however these words cannot 
receive a construction in this extent, the consequence certainly 
is, that the Legislature in the instance in question defectively 
provided for the right of suit it meant to give, by not removing 
'all the impediments which then stood in its way; a construction 
certainly more just in point of law, and more true in point of 
fact, as applied to the actual intentions of the Legislature 
upon the subject, than that construction is, by* which the Legis¬ 
lature is'to be supposed to have altered the law in a matter 
whichso extensively affects the interests of the country, as the 
allowing its subjects to indemnify its enemies from loss arising 
from capture by its cruizers, and to have declared indirectly 
that insurances made for the protection of enemies’ property 
should be a valid subject of action in a court of law. We are 
of opinion therefore that this last objection also is unfounded, 
and that there ought to be judgment for the defendant. 

Judgment for the Defendant. 
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Gamba and Another against Le Mesurier. 

T his was an action upon a policy of assurance, dated 18th 

of September 1792, upon the goods on board the ship Mole pVoper^* in 


An underwri¬ 
ter on French 


time of peace 
U not liable for 
a loss occasion¬ 


al and from St. Domingo to Dunkirk^ to recover a loss by cap* 

ture. At the trial before Lord Ellenborough C. J. at the sittings 

in London after Hilary Term 1803, the jury found a verdict for the'Kmg^s 

the plaintiffs subject to the opinion of this Court upon the follow* ships during 

hostilities 

mg case. which com- 

The plaintiffs on the 18th of September 1792 caused the insur- menced be- 

ance in question to be made on the ship Mole^ and on any kind Britain and 
of goods and merchandizes on board. The defendant subscribed fVawce subse- 

® , qnent to the 

the policy for 200/. on the goods. On the 16th of October 1792 policy being ef- 
the ship begun to take her loading on board. From the time of jS£5rted"prior 
the insurance until the loss hereinafter-mentioned the plaintiff to tbe action 
were owners of the ship, and interested in the cargo beyond the *’™“**’*' 
amount of the sum insured. At the time the policy was effected, 
and from thence until the action was commenced, the plaintiffs 
were French subjects, merchants and partners, resident at Dun^ 
kirk in France, which country, when the policy was effected, was 
in amity with this kingdom, and remained so until February 
1793, at which time hostilities broke o?it between tliis kingdom 
and France. The ship Mole with her cargo on board remained 
ill good safety at St. Domingo until the 29th of September 1793, 
when the ship andher cargowere captured by three BritiVA frigates, 
and were afterwards regularly condemned in the Court of Admi¬ 
ralty as prize to the British force. At the time this action was 
commenced this country was again in amity with France. On [ 408 ] 
the 3d of May 1795, his Majesty granted a licence to Messrs. 

Bourdieu, authorisingthem to receive from the underwriters on 
this policy the money for which they had subscribed; and this 
action was brought under the directions of Messrs. Bourdieu, the 
plaintiffs’ agents. The question for the opinion of the Court was, 

Whether the plaintiffs were entitled to recover in this action ? If 
the Court should be of opinion that they were, a verdict was 
to be entered for the plaintiffs; if not, then a nonsuit was to be 
entered. Either party was to be at liberty to turn this case into 
a special verdict. 

X3 This 
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1803. This case was argued with great ability in this term by C. 

r - Warren for the plaintiffs, and Best Serjeant for the defendant. 

Rut as the arguments were of the same general nature as those 
against commented upon in the judgment delivered in the last case, 
Lj AiKsu- some of which arguments were particularly noticed by the 
BIER. Lord Chief J iistice as having been urged by the counsel for the 
plaintiffs in this case, the same reason which was there given for 
the omission of the arguments at the bar will suffice to excuse 
me for not repeating them here. The cases are all collected in 
the report of Furtado v. Rogers, 3 Bos. Sf Pull. 191. 


[ 409 ] 


XiOrd Ellenborough C. J. now delivered the opinion of 
the Court. 

This was an action upon a policy, effected by French sul^jecfs 
before the war which broke out in 1793, upon the ship ^ole and 
her cargo, which were captured afterwards during the war. The 
action was brought during the period in which amity was restored 
between the two countries. This action, for the reasons already 
given in the case of Kellner v. he Mesnrirr, we are of opinion 
is not maintainable. It was in the course of the argument in this 
case on the part of the plaintiff, that the point was made by Mr. 
Warren, on the construction and effect of the statutes 34 G. 3. 
c. 9, & 79, as recogTiizing the right to maintain this species of 
action; upon which I have observed already. The other grounds 
upon which he principally rested his arguments for the defendant 
h.T ve not induced us to alter the opinion we formed on the hearing 
of the former case; for it by no means follows that an action can 
be maintained on acontract detrimental to the interestsof the state, 
because, until a particular statute was ngtade to prohibit ransom 
bills, actions were in fact maintained on such bills; for, as was 
observed at the bar, at the time when such contracts were allowed 
to be sued upon, it was supposed that the interests of the country 
were rather advanced than prejudiced by them. And as to the 
argument, built upon the supposed case of a contract made before 
a war to supply an alien with a certain number of ships or certain 
quantities of goods after a war, it does not appear to us to have 
any bearing on the question; for such contract would not have 
any tendency to assist the enemy by indemnif) ing him against 
the reprisals of this country, unless the supply of ships or goods 
were to depend on the losses which he might happen to sustain 
during the war; in which case the same objection would bold 
as that which prevents an insurance during the w'ar; for it differs 
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only in degree whether an enemy be indemnified dIring a war for 
the losses he sustains in consequence of it, or whetlier he receive 
a compensation for those same losses after the determination of 
the war; in both cases the.loss will atone time or another fall on 
the country of which the insurer is a subject, and the enemy 
will during the war receive either means or encouragement from 
his losses being in the one case compensated as they shall hap¬ 
pen, and in the other, from his prospect of indemnity at last. 

A nonsuit to be entered. 


Gamba 
and Another 
against 
Le Mesu- 

RtER. 

[ 410 ] 


Brandon aeaimt Curling. Monday, 

^ Nm. 28th. 

T his action was brought against the defendant as an un- An insurance 
derwriter on a policy of insurance on goods in the ship n-om 

. ^ r LondontoBay- 

Gre^nouna, %varraiited an American ship, on a voyage at and ome in France, 

from London \o Bayonne; and the loss was stated to have arisen 

by seisure and detention. At the trial before Lord Etlen- sinponatenunt 

borough, at the sittings after Hilary terra 180.S, a verdict was of 

found for the plaintiff for 194/. 15^., subject to the opinion of *e/«.ctliedfcia- 

the Court on the following case. lities between 

The plaintiff, being a merchant residing in London, in the lat- 

ter end of the year 1792 received orders from the persons aver- exporied aiXer- 

red to be interested in the goods insured, resident at Bayonne 

in France, to purchase and ship for their account, on commis- agaiust tiic un- 

sion, sundry East India piece goods, which he accordingly afterVurrest^ 

purchased for them. These goods were shipped by the plaintiff rationof peace, 

on board the ship In question, (being a general ship) in the loss by capture 

port of London in January 179J; and on the 4th of February 

1793 the bills of lading were signed by the captain, and on the stated to bean 

following day were forwarded by the plaintiff to the consignees ^ar 

of the goods 2 X Bayonne, for whom the same had been purchased insurance on 

and shipped, accompanied by invoices thereof. On the 4th of 

Februaru 1793 an order of council of that date was signed, and subject must 

° ' be understood 

with this im¬ 
plied exception, that it shall not extend to cover any loss lia]>pening during the ficistenee qf hosiilU 
ties between the respective countries of tiie assured and assurer. 

X 4 


on 
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3803. on the 9th • vras published in the Gazette, which, after re- 

^-citing; that his Majesty had received intelligence that some 

ships belonging to his subjects were detained in the french 
CcKLiNG. ports, ordered that no ships belonging to any of his Majesty’s 
subjects should be permitted to enter and clear out for any of 
the ports of France, or for the ports of any country occupied by 
the armies of France, until further orders; and that a general 
embargo or stop be made of all French ships then within, or 
which hereafter should come into any of the ports of Great 
lirifain, together with all persons and effects on board the said 
ships; but that the utmost care be taken for the preservation 
of tlie cargoes on board any of the said ships, so that no damage 
or embezzlement whatsoever be sustained.” The policy was 
subscribed by tlie defendant on the 21st of January 1793. On 
the 11th of February 1793 the said ship sailed from London for 
Bayonne: the captain having first done at London every thing 
necessary by law and tjbe practice of the custom-liouse to enable 
her to sail from London, with an intention of going to Bayonne. 
On the 13th of February 1793 she arrived at Gravesend, and 
on the following day the captain received from the searchers’ 
oflice there, according to the ordinary and usual course, the 
coequet and other papers, which are always transmitted from 
the custom-house in London to Gravesend, for the purpose of 
being there delivered to the captains of ships sailing upon out¬ 
ward voyages, and the ship immediately afterwards sailed from 
Gravesend for Bayonne, The order of council for the declara¬ 
tion of hostilities between Great Britain and France*wwi signed 
by his Majesty’s privy council on the 11th February 1793, and « 
on the following day was received by the commissionersM the 
.jio-j custom-house in Z/ 0 /idb». The order of council declaring hos¬ 
tilities against France was published in the London Gazette on 
the 12th of February. Jn the latter end of February the cap¬ 
tain was under the necessity of putting into Bort Passage in 
Spain, and before he could prosecute his voyage to Bayonne, 
the cargo was seized by officers acting under the authority of 
the king of Spain, and afterwards condemned as prize. The 
ship was American, as warranted; and the persons interested in 
the cargo were French subjects resident at Bayonne at the time 
the goods were ordered, purchased, and shipped, and also at the 
time the ship sailed on the voyage, and at the time of the cap¬ 
ture. The question for the opinion of the Court was. Whether 
the laintiff were entitled to recover in this action ? if the Court 

should 
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should be of opinion that the plaintiff was entitled to recover, 
the verdict to stand: if not, then a nonsuit to be entered. 

The case was argued on a former day in this term, when 
many of the arguments adduced in the t\vo last cases were 
' again prged. Bnt it will be sufficient to advert to the principal 
grounds upon whicli this case was attempted to lie distinguished 
from those. 

GileSf for the plaintiff, first referred to the dates of the case, 
to shew that the contract was legal at the time it was made, the 
policy having attached in January 1793, at which time the 
property of the goods was vested by the shipment in the assured, 
by whose order and at whose risk they were shipped; and the 
embargo not taking place till the 9th of February, nor hosti¬ 
lities declared till the 12th: And then contended that the Court 
of C. B, in Furtado v. Rogers (a), did not proceed upon the 
ground that the contract of insurance which was valid in its 
inception, (having been made like the present in the time of 
peace), was vacated by the commencement of hostilities be¬ 
tween the countries of the assured and insurer; but that the 
contract itself must be so expounded as to exclude the particu¬ 
lar occasion of the loss in that case, which was by British cap¬ 
ture ; it not being competent to any subject to enter into a 
contract to indemnify another against the acts, of his own state; 
and therefore, says Lord Alvanley, in delivering the judgment 
of the Court in that case, the law infers that the contract con- 
“ tains an exception of captures made by the government of 
“ his own country.” [Lord Ellenborough C. J. Is it not as 
much an implied exception in the contract to exclude captures 
by the ally of the British government ?] That question cannot 
be raised in this case, because the fact of Spain being then an 
{Jly of Great Britain is not stated. The question then is re¬ 
solvable into this, whether, supposing the contract were legal 
at the time it was made, a loss happening by a peril of the sea, 
or any other than by a hostile act of our own state, or even of 
its ally, be not recoverable in time of peace, when the plea of 
alien enemy cannot be interposed to stay the action, nor any 
objection be raised on account of trading with an enemy ? Now 
the very form of the plea of alien enemy, which was.resorted 
to in the former action of Brandon v. Nesbitt (b) upon the same 
policy, shews that war of itself does not vacate an antecedent 

(6) 6 Term Itep. 23. 
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contract made^with an alien enemy before the breach with his 
country, *because it is only in stay of the remedy and not in bar 
of the contract. At most, the declaration of war only subjected 
the goods of the enemy to seizure; and had they been seized 
by the King's authority, the underwriters would not have been 
liable, because such a seizure is not a peril within the policy. 
But the plaintiff was not under any imperative obligation to 
seize them, without a special authority, even if he had the op¬ 
portunity of doing so. Neither could he have stopped them 
in transitu without the assent of the American captain, who be¬ 
fore the declaration of hostilities had signed the bills of lading 
which bound him to deliver to ihe consignees in Frnwce. Nor 
can this be deemed to be a policy to cover a trading with the 
enemy, so as to bring the case within the principle of Potts v. 
Bell (a) ; for the property in the goods vested in the consig¬ 
nees upon the shipment (If), which was before the war: and it 
docs not militate against public policy for a subject during 
hostilities to obtain payment from an alien enemy of a debt 
antecedently due. 

B. Carr, contrii, relied principally on the ground that 
though the shipment were made before hostilities declared, the 
goods were exported afleiwards; which constituted either 
a trading with the enemy : which being illegal the in¬ 
surance to cover it must also be illegal within the case of 
Potts v. Bell (a) ; or it was a direct insurance of enemy’s 
goods, which was equally illegal. It matters not whether the 
contract be illegal ab incipio, or become so afterwards by the 
act of the state : in neither case can it be enforced. After the 
declaration of hostilities, it was the duty of the plaintiff to 
have done evet^ thing in his power to seize the goods or stop 
the sailing of the ship; he ought at least to have done every 
thing in his power to seize tlie goods or ^stop the sailing of 
the ship; he ought at least to have given notice to the govern¬ 
ment. He had an opportunity of doing so from the 11th to 
the 14th before the ship left Gravesend, during which time she 
was not cleared nor documented. And he cited the cases of the 
Eenigheid in March 1793, before the Privy Council, that of 
the Fortuna in June 1795, and that of the Freeden in February 


(a) 8 Term Rep. 548. (5) Vide Coxe v. Harden, ante 211. 

the 
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the same year, referred to in' the case of the Hoop (n), 
where, though the shipments were legal, the exportation being 
after notice of hostilities coninienced was deemed illegal. And 
said that this being eiieiny’s property at the time of the ship’s 
sailing, the case fell directly within that of Bristow v. Towers 
(h)t And he referred to an opinion delivered by Vafin (r.), to 
shew the impolicy and incongruity of insuring enemy’s pro¬ 
perty. 

Cifes, in reply, said that the cases hitherto had only estab¬ 
lished that a subject could not tnalce a contract with an alien 
enemy, but not that he might not (xeruie one ipade with him 
before he became such. That the question as to the period of 
exportation had no connexion with the commencement of the 
risk on the policy, which attached from the loading of the 
goods on board at London ; and the act of the ship leaving 
Gravesend was one in which the plaintiff had'no concern. The 
clearance was at the custom-house in London, though the docu¬ 
ments, which were the evidence only of that clearance, were 
not sent till the ship arrived at Gravesend. That the cases j 

cited from the Admiralty Reports, were where the goods seized 
were claimed by the British merchants who shipped them, as 
their property; and the ground of condemnation by the prize 
court was, that they had not done all in their power to resume 
possession of the property again after the consignees were 
known to be enemies. 

Lord Ellen BOROUGH C. J. at the close of the argument 
said, that as this case seems to range itself within the same prin¬ 
ciple as the antecedent ones which were then under consider¬ 
ation, the Court would dispose of them all at the same time. 

Lord EiiLENBOROuGii C. J. now delivered the opinion of 
the Court. This is the case of a policy of assurance on goods, 
purchased on account of certain Fnnchmin, and shipped for 
their benefit on board the Grei/hovnd, an American ship, be¬ 
fore, and actually exported after the declaration of hostilities 
between the countries of Great Britain and France^ in Febru- 

(a) 1 Bob. Adm. Rep. 210, 212, 21.'}. Qi) G Term Rep. 35. 

(f) Valin, ou Insur. Ordin. 3(1 part, 32. 
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ary 1793: altd the question is, Whether a policy of assurance 
on goods, effected in the usual terms by the plaintiff, a British 
subject, under orders from the French subjects, who arc 
averred to be interested therein, and underwritten by the 
defendant, a British subject, be an insurance valid and effec¬ 
tual in point of law for the purpose of covering such goods in 
the course of their exportation and transit from Great Britain 
to Bayonne in France, in the event which has taken place of a 
war between the two countries? And, having, in the judg¬ 
ments recently given by us in the cases of Kellner v. Le Mesu^ 
rier, and Gamha v. Be Mcsurier, declared our opinion, that 
the general terms of insurance against capture are to be under¬ 
stood as virtually containing an exception of such captures as 
might eventually he made by His Majesty and his subjects, and 
against which a British subject could not consistently with his 
public duty insure in direct terms, it follows as a consequence 
of the same principle, that wherever the generality of the 
terms of assurance might in their actual application to the 
covering of any particular risk produce, if effect were given 
to them in their extended sense, a similar contravention of 
public interest, the insurance must be construed in such a 
manner as to exclude the particular event or peril which could 
not, for the reason above mentioned, be so made the subject 
of a legal insurance in direct terms by a British underwriter. 
So that where the insurance is upon goods generally, a pro¬ 
viso to this effect shall in all cases be considered as engrafted 
therein, viz. “ Provided that this insurance shall not extend 
to cover any loss happening during the existence of hos- 
‘‘ tilities between the respective countries of the assured and 
assurer.^* Because during the existence of such hostilities 
the subjects of the one country cannot allowably lend their 
assistance to protect by insurance the property and commerce 
of the subjects of the other. And in like manner, and upon 
similar principles of public policy, the risk of detention of 
princes, Sfc. must be understood to be restrained and qualified 
by an implied proviso, ‘‘ that it shall not extend to cover any 
*'*‘sioss happening in the course of any contraband adventure, 
** in which the goods would become liable to seizure as for- 
feited by the laws of the country ,More instances might 
be put of similar implied exceptions which may arise out of the 
general terms of this contract, but these are sufficient for the 
present purpose. Inasmuch therefore as the loss now in ques- 

. . tion 
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lion comes within the immediate scope and terms of that pro- 1803. 

vision which we consider as necessarily to be iinplit'd, in respect - 

to the eventual existence of hostilities between the respective 
countries of the assured and the assurer, wc are upon this Cuanxc. 
ground of opinion that the plaintiff is not entitled to recover, 
but that a nonsuit should be entered. 

The Plaintiff nonsuited. 


♦Short, on the Demise of Gastrell, Widow, against nhmitvi, 
Smith, and Another. iVoi. ,aUi. 


I 


N ejectment for certain premises in Gloucestershire, tried by wiici e one de¬ 
consent before Lord Elknboroush C. J. at tlie ^fittings at 
Westminster, a verdict was, by the direction of his Lordship, trust for cer- 
found for the plaintiff, which the defendants were to beat by" wVifd^Iy, 
liberty to move to sot aside tvithout costs: and on a motion so *;xci;nted aud 
made, the Court directed the facts to be put into the form of a he afterwards 
special case for their opinion; when they appeared to be as 
follows: those trustees 

The lessor of the plaintiff was lieir at law of Thomas Carwar- “hp ,iameso^ 
dine, who at the time of making his will as after mentioned and two others, 
at his death was seized in fee of the promises in question, and ne,a"piu^ofes 
of which the defendants at the time of bringing the action were 
tenants in possession. On the 27th of August 1795 Thomas r>iii«incertain 
Carwardine duly made and published his will, executed and at- i 

tested so as to pass real estates, by which will the premises in pubihshhiswiii: 
question were expressed to be given to John Spillman eu\d Ed- i',np„t*appear- 
uard Aldridge. So much of the will as is printed in the common iujj to be only 
Roman letter is a copy of it in its original sttitc as so published [hJtiibsUtu- 
and attested. The testator aflerwards made several alterations tion of another 
in the will, and among others struck out the name of John otilcr trustees* 
Spillman, and introduced the names of James Wood and John 
Adey, and did not afterwards republish his will. The parts not take effect 
which were struck out by the devisor are printed w ithin crot- 

requisites of 

the statute of frauds, it should not operate as a revocation; or at most it couId only operate as a 
revocation pro tanto, as to the trustee whose name was obliterated; leaving the devise good as to 
the old trustee whose name was retained. 

2 


*[419] 


chets 
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1803. chets in the old black letter; the words added by him are in 
SnoR~d '^^**^®* directing the payment of his debts and funeral 

Castrell ®*P®>ice8, the devisor proceeded thus; “ 1 do hereby give, 

atraimt devise, and * bequeath all iny real and personal estates and 

Smith. effects of what nature and kind soever and wheresOf^ver which 

'^[420] j giiall be possessed of, interested in, or entitled unto or in re¬ 
version at the time of my death, to &ptllinan, 

James Woody Esq. Banker, of the city of tiioiiee-.ter, and 
Edward Aldridge of Bisley in the county of Gloucester, 
Brewer; and Mr. John Adi^ of the citi/of Gloucester, Pin- 
maker, or their heirs or assigns, whom I nominate, constitute, 
and appoint my executors of this my last will and testament 
upon trust as follows ; niy will and desire is, my sister Sarah 
Gastrill shall have only one shilling for her unnatural and illi¬ 
beral behaviour towards me. I give and hequeath to my house¬ 
keeper Betty Tombs the house I now live in (the pew in the 
church to go with the house) for the term ofyears which are to 
come, and full power to renew in her own name with the dean and 
chapter of Gloucester. I also give Ium- all fi.vturcs, standards, 
together with all my household goods and cliattels, viz. all my 
linen, plate, &c. &c. (except my tankard, «S;c.) T also give and 
bequeath her for her faithful services SOO/. of princifiul money 
on Mr. JeHeries’ estate at Minster worth, and 10/. to buy her 
mourning. T v\ ill and order my executors before mentioned, 
or their heirs or assigns on the trust aforesaid, to sell all my 
estate at Sandhurst, both freehold and leasehold, for the most 
money they can get, as soon as they can conveniently alter my 
decease ; after all expence attending the sale l)c paid, the money 
arising from such sale to be distributed in six shares among 
my first cousiys, &;c. (no alteration was made in any of these 
bequests). I also give and bequeath all mj estate, house, and 
lands, lying and being in the hamlets of St. Michael and St. 
Mary near the city but in the county of Gloucester, to the law- 
j- 421 ] Ilil children of my executor and first cousin Mr. Aldridge of 

Bisley in the .said county, (both freehold and leasehold) their • 
heirs and assigns for ever, when they attain the age of 21 years; 
subject nevertheless to the following conditions; to be paid 
out of the abovementioned premises. 1 further give and be¬ 
queath to my housekeeper Betty Tombs an annuity of [SCfH 
pOUnb^] TiCenl^ Pounds per ijcar, payable half yearly out of 
the last mentioned estate for her natural life. I give and be¬ 
queath to the churchwardens of the parish of St. Michaels (for 

the 
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the time being) the interest of 50/. issuable and |^ayablc out of 
the fireehold lands before mentioned for ever, to be given to 
ten poor widows or householdeis of good report not receiving 
alms yeur/y on the twentyday of March, and every suc¬ 
ceeding twenty-first day of March for ever. Poor residing in 
Bartoif Street five shillings each, part in the city and part in 
the hamlet. I give and bequeath out of ujy rents and cash in 
hand twenty pounds to the governor of the Gloucester Infir¬ 
mary towards that charitable institution. And I give and be¬ 
queath to Elizabeth Tarling, niece to my liousokeeper Betty 
Tombs, five guineas, to be paid at my decease, and a moiety 
or half part of tu'o hundred poitnds T left her aunt on the other 
sheet. I appoint my executor and trustee Mr. Aldridge my re¬ 
siduary legatee. My further will is, that my executor 
^ptlltnsn] James JVood^ Esq. and Mr. John yld(j/, l*in~inn/:er., 
shall take ten pounds each of lawful monies to their own 
use, as some acknowledgement for their trouble. My 

desire is, my executor Mr. Aldridge to take to his own us(‘ inj 
tankard, mt/ watch, and two sots of silver shoe and knee buckles, 
immediately after my interment, with my wearing 'apparel, to 
be given to my first cousins George and Ilichard Hill. Last¬ 
ly, I do hereby revoke all former and other wills by me at any 
time heretofore made, and do declare this niy last will and tes¬ 
tament. In witness 1 Ilje said Thomas Carwardine have here¬ 
unto set my hand and seal this i27th day of August 1795.” (The 
signature and seal of the devisor and the attestation of the wit¬ 
nesses were in the usual tbrni.) 

The testator on the i/Ist of October 179S wrote a codicil at 
the bottom of his will, of which the following is a copy: 
“ Item, if it shonld so happen tljat my first cousin Mr. T.’ioinas 
Drake survive me, 1 desire he may bo paid five guineas to buy 
mourning. T. C. The additional annuity tzeentt/ 

pounds'] to Betty To<i»bs ; and the interlining, appointing the 
moiety or half part of 200/. to Eli/ah.eth Tarling (mentioned in 
the former part of this will) was done® 1st October 1798, by me, 
Thomas Carwardine, testator.” On tlie 95’d oK July 1799, the 
testator wrote another codicil or mornorandnni at tlie bottom of 
his will as follows ; “ With Mr. Ed. A Idridge, as a codicil 
hereto for appointing James \Yood, Esq. Banker, and Mr. 
John Adey, Pin-maker, my executors to this my will in trust, 
with the erasures, was done this god day of July 1799, by me, 
Thomas Carwardine, testator.” The question ibr the opinion 

of 
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of the court was, Whether the said Thomas Carwardine died 
intestate as ^o these premises (a) ? If the Court should be of 
opinion that he did, the verdict was to stand; but if the Court 
should be of opinion that these premises passed by the will, 
then a nonsuit was to be entered. 

Abbott for the plaintiflF. By the alterations made in the will 
it was altogether cancelled and destroyed; and this being the 
case of a trust can make no alteration in a court of law, however 
a court of equity may consider the heir at law as a trustee for 
the purpose expressed in the will. It is clear that the three 
trustees named in the will, as it now stands, cannot take, be* 
cause it was never republished after the insertion of the names 
of two of them. Then either both the originally named trustees 
must take, or the one [jB. Aldridge] whose name was not ob¬ 
literated, or the heir at law. Now it was clearly not the in¬ 
tention of the devisor that John Spillman, one of the two first 
named, should take, because he has expressly obliterated the 
devise as to him by striking out his name, which is a revoca¬ 
tion within the words of the statute of frauds (b). So it is 
equally plain that the devisor did not intend that Ed. Aldridge 
should take alone, because at the very time of striking out, 
Spillman's name he added others as co-trustees with him. Then, 
the intent of the devisor being left uncertain, the heir at law 
musttake. Since the statute of frauds “ a devise” in writing of 
lands properly executed and attested may be revoked or altered 
no otherwise than by some other will or writing executed and 
attested in the same manner, or by burning, cancelling, tear¬ 
ing, or obliterating the same by the testator himself, or in his 
presence and by his directions and consent.” Here by the ob- ‘ 
literation in fact of the name of one of the joint trustees and de¬ 
visees of the estate of the whole devise was in effect obliterated. 
The word in the statute is devise, and not will: therefore a de- 
vise contained in the will may be obliterated, and yet the rest of 
the will stand good. But the devise of the estate in trust 
being one and entire, if the name of one of the devisees be ob¬ 
literated, the whole devise is gone, because the devise to the one 
remaining trustee is a different devise from the joint devise 
which was before made, and which was properly executed and 
attested ; and the effect of such obliteration therefore is to raise 
a new estate in that one, which can only be done by a proper 

(a) The premises were admitted to be those devised to the trustees. 

(6) 89 Car. 2. c. 3. s, 6.. 

republicatioi^ 
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l^publication. It may be said of oi^/iVeration what Vas formerly 
said ofcancellingf that it is an equivocal act, and that in order 
to make it an obliteration it must be shown quo ammo it was 
obliterated. This was said by Lord MansJUtd in Bttrtonshaw 
V. Gilbert (a), speaking of Onions v. Tyrer (6), in respect of 
cancelling f and he puts instances, as if a man were to throw the 
ink upon his* will instead of the sand, though it might be a 

■ complete defiicing of the instrument, it would be no cancelling t 

* so if having directed one or two wills to be cancelled, the per-' 
son by mistake should cancel the wrong one: so if the testator 
himself unintentionally threw his will into the fire instead of 
another paper. But all these, it is to be observed, are instances 
of accidental mistakes in matters of fact; whereas the revoca¬ 
tion here is a conclusion of law from the legal eftcct of oblite-^ 
rating the name of one of the devisees in trust. Lbrd Mam* 
field afterwards proceeds to say, that the whole question in 
Onions v. T^rer, turned upon the act of Cancelling being under 
a mistake ; and the reason given by his Lordship for supposing 
that it was so is, because the devisees in the second will were 

. precisely the same as those in the first, and to the same person. 
It appears, however, from other reports (c), that one of the 
devisees in trust had been changed by the second will, which 
was not properly attested to pass lands, though the objects of 
the devise were the sanpe in both. But Lord Chancellor Cozoper 
decided it as a question of revocation and not of cancelling ; 
having no doubt but that a devise of the same lands to different 
trustees would have been a sufficient revocation in law of the 
former will; though not sufficient there, for want of the sub¬ 
scribing witnesses attesting it in the presence (d) of the testator, 
to pass the real estate to the new trustees: but he thought there 
was evidence that the testator did not mean to revoke his first 
will but by substituting a second operative will in lieu of it. 
If, however, a devisor intend to revoke a will then made, and 

* to make another; though he die before he make the other, yet 
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(a) Co\tf. 5S. 

{)>) 2 Ver*. 743.; ^ttt he referred to 1 P. Wm. 343., and nate (l) in page 344. 
Mr. Cvxe’s edition, as the best report of the case. 

(c) 1 £{. Cos. Abr.Afn. and P. fVm. 

(<0 This depends on the different wording of the 5th and 6th clauses of the 
liti^te of frauds, 29 Cor. 2 . c. 3. the first of which only requires the attfetation 
and subscription of three witnesses to be ta thsfresmut tfthe devisor. 

VoL. IV. tha 



1803. tbe of fi)rqaor is gpq^. A** *W JE^r^ok v. Wardc, (a)^ 

thf qfatuto pf ^auds$ ^l^on revocations might be by 

VjiU **>» par- 

agauui poipt, and th^ hp wpi^4 j^ter l^is written wifl id 

SjBixw. tbei wspp^t 'tyhcin^ ca^^ tp 45®*? befpre be’ 

got to ^ptv9 be iffa^ i i^f^s bol^en a suflRcient 

revq9a4;ioA. 3o a 4^v^8e ^ Wpl of the same lands 

to ad idcapacitated pef^i) if^ ^ osfthe former 

jevise^ though the ^fyijS®Jp SW9^ *a^9‘ Still it 

njight be raid, that iH W supposed that the 

was Valid, ip^ ^ ci^C¥3( to the two new 

and the third old trusti^: puf tb^ Tf th§r a contrary 

presumption; becatyse tl^e %st ^ jjl wras attested by three wit* 
nesses, i^rhich sherds that thp ^vi^r ^^e^ spch attestation to be 
necessary tp convey r^al eatj^^* It la tbereforp morp probable 
[426] that be af|erwar^Jntppdp4 ^ repu^fisb bjs MfiH in the presence 
of three lyitnessef: but gpt ’%o« the first will cannot 

be aet up agapt ^ ccp|tse%i|gn<^ of spcb onpsaipn. 

jPpmC^i cnntrh. The tf stator did not intend to revoke his 
first dovisp except by the sphstiti|tiop of another nrhich he 
thought p^plde' of cipr^dg the estntg* 4nd it ^ould be a 
StTgipa^ PWWFM?? ^ 5W^M® Wtepd®fi nt a future 

tjipe ^ repuWisb hi^ y,iH m jropgr, i^hep he lived about 
a yea** afterwa^ YithoiJt.49W?lg ^ at gny rate, there 

are no fa^ts stfted tp w^fs^tapph a preBiipip;tiwi, is plain 
thgt the trapitor mesp^ tp d^|n]^it hja bgiv> and Ip^ certainly 
dpde so at O^P tjme by instrument: • 

t^n according tp JSfJpgond y- (ch it lies upon the 

bfir to ptnye. ^‘t sp<i dgyiso b^ bgeit as e^ejl^tpally defeated, 
But it is Slipped th^t % i>y the oh- 

literatwn of onp A^® msgrtipnof tvOAthf^rs^ 

i^ithont gpx rypubJica^P,* I'w*\t thyn ^ to die effect of % 
ol^iteratioa: emitting th^tpa}^ df a, will may be revoked by 
the obliteration of such part by the devisor, without the same 
formalities as are required by the statute of frauda in the cap 
of revocation by some other instrument, still the intention of tfio 
devisor to revoke cannot be presmned to have gone farther 

(l0 f ^rQ| b 

(b) The devisor tjbe Sflho^ ^890. Th|9 <bcV %ougk aot Isserted 
in the rase, was not dispntcd. 

Cotep 87. Oi. 


. than 
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fii^ own Itci wefit Aiia mh% ibdlmims left Sft^fr tHs 

fi) ^hilBie coli^^ef^ at fil* ad it good, 

ft ikmt he t^hkMed didt fh4 deVliSf Bid istit tfidt it 

^outd Me eiTeci ThebtdftbrdfidH ili^bf Mhdm'b dtbhe bt 
iirb Ibildtbbs Cah *lii itsclCdlit^dedbfbiifl^nt^tibii tb' Ibt tfi^' 
didlhin^ trddleb db( dl'ohb. tvo! libf Id oMdl^l life db^idb di(d^« 
iliel. Ad id Sulioh V. I^itlion tflJi WHdM l&IKN d4^idb'd tb' 
iriistebd tb sell fol^ cbftdin j|>dt^ddes f 6ofn^ df (hV 

pddbl T^brb afterwards aliei'eil WHlfbm V-dfJilblibatToit, ydt tfte db-^ 
vise to the trustees was holden to staiia. IS^bhf i dii^bSt dot dt 


cancelling will not revoke if not done animo revocandi, as is 
s^id iii BUHo^shAw^. Gilhhrl (i); Ipfefefl She tUI&'i^ ink 
6ver his will iiistbdd 6f Sdtid, m. Slftl m9 iheh bail if 
lected ihni the de'friSbf hfb'^f lb fh^oKh fffe flhViSd isb* fl§ hiife 
iriistee whose hartie hh fe'li lid stfu^k b^ fK^ nalnid of fti^ 
other. And in iJirkirti v. tA^Mfih (c)y diih ffUihp^Hei v; 
Taylor (d), it was expressly ruled to be a revocation pro HAKthff 
as to the trdstee whose name was obliterated. But, 3dly, It is 
said that by inserting the names of two other trustees, however 
ineftectuai as a devise to theni ot thd rlk^f fhf Wdht bFh re- 



obliteMion oF the one trusfed, dnVl' ft) 6 ' add/fi^ of ilt^ f#d 
others, operates as a revocation' oF ihi" td jt&l rdiiSaSktini 

t ^ _. _ _ -1.*! Jt'i J -vA4_n?tWij M ^11: M hi ■•.tif 


old trustee. But ft is nn < 


thai that tthfbn 


was intended to operate as a deVi^', tf ft cahno^ (Klcd bffbH ds 

such, shall never operate as' a revocatioh' i 

(e), is express to this purpd^'. Admfttid^ de^lsob iVi 

i&ct meant that the two new ttiiste*^ filiddfd titk^ ttii^ legdl 

estate witli thb remaining old dn% dnd Mf ft wdk sufl 

ficient for this purpose to inWrlihe ^th'fei^ ddmes intlii^’ 

if he were mistaken in the eAect of wfra't'A'b Wdfe dti^g, ft ea'ft 

no more pork a revocation d/ fftd ^o6a tfe^i^e tti’m^f 

trustee, than if he iad* thrown ink idStedd of ftth^d; dvdr ffist ^llf. 

or the like. Elven if Bfe had* auded^ tltd t^b* d^d** ft'ustbdV ify d, 

well executed codieft t/j, ft woufdftdi Wd ilwd ftte biatet dr 


(«) Cimy. 812 . (*)'A ifs. (i) ^ Bdi, ^ ffOS/iil' ‘ 

(d) Id ChtAT. Hd. is^U. i, i Bie. Xbr.'ies. iik. ky bmiuL 

OiWA. 80 . . . ,j, j , 

,(/) 3 tl. DevUe, F. 2 . cites Ydv. 210 . Dy. 4 . a.’in 

marg., and £y> Caa^ 68 . 77 , 
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revoking: the devifie to the former trustee, whose name waa 
left standing in the will. Still less could an ill executed codi¬ 
cil have had such an efiect. And where the supposed revoca¬ 
tion is by a written instrument, it cannot make any difference 
whether the writing be upon the same will, or upon another 
piece of paper; in either case it must be properly executed and 
attested by the express enactment of the statute of frauds, in 
order to work a revocation. And he cited Willet v. Sand/brd 
(a), Acherletf v. Vemon (b) and Onions y. T^rer / upon which 
last ke particularly relied. 

Abbott in reply observed, that the insertion of the two new 
trustees in the room of the one whose name was obliterated 
distinguished this materially from the case of Larhins v. Lar- 
kins, and Humphries v. Tailor; because it manifested the 
devisor’s intent that the remaining old trustee should not take 
alone. 

Cur. adv. vult. 

Lord Ellenborougr C. J. now delivered the opinion of 
the Court. It has been contended in this case, that the testator 
Thomas Carwardine has died intestate as to the premises in 
[ 3 question, and that his heir at law is entitled to recover; inas¬ 

much as the obliteration of the name of John Spillman, cne of 
the devisees in trust, must be taken to have been done animo 
revocandi, and is a revocation of the devise made of the 
premises; and that it must also be taken that his intention was 
to have made another will accompanied with the solemnities 
requirad by the statute of frauds, or at least to have re-pub^ 
lished the will, bbliterated and altered as it is, on which the 
question arfses^ And the case in Dyer, 310. b. has been relied 
on. The facts of this case plainly shew, that the testator had no 
object but to change his trustees; and it wotild be unreasonable 
when he has not by any thing he has done indicated any inten¬ 
tion to dispose pf his lands to different purposes than those de¬ 
clared by his will: and when it clearly appears that he meant to 
disinherit his heir at law; to infer, that he designed that his will 
should become inc^rative, and so to let in his heir at law by 
what he did, rather than to conclude, that he thought he had 
by ^e alterations introduced made a valid dispomtion of his 

(a) t Vts. 178.186. (i) 9 Mod. 68. 3 Bro. P. C 107. 
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estate to the new trustees, and that he had no d^ign to alter 
his will, except bo &r as such obliteration and interlineation 
could efiectuate that purpose, by substituting the persons 
whose names he interlined in the stead of him whose naipe was 
struck out. If such be the case, and so it appears to us, the 
testator meant no revocation but by means of that, which he 
trough mistake supposed to be a valid disposition to. others, 
and had no intention to. revoke by the obliteration he has made, 
but by an effectual substitution meant to be made of others in 
the room of him whose name was so obliterated; and if so, this 
case must be governed by that of Onions v. Ti/rer 1 P, Wms. 
34f3, where the intention of the testator not being “ to revoke 
his first will by cancelling, but by substituting another 
« perfect will in lieu thereofliord Chancellor Cowpevy on 
the same ground set up a like devise, and held a cancellation 
of the first will to be no revocation. But in this case it has 
been further argued for the defendants, that supposing the 
obliteration of the name of Spillman to have revoked the devise 
to him, the heir at law cannot recover; inasmuch as the devise 
to Aldridge remained unrevoked; and we think there is great 
weight in this argument: and that there are grounds on which 
it may be contended that the efiect of the obliteration in this 
case is at most to revoke only the devise as to Spillman, the one 
devisee in trust whose name is so obliterated, leaving it unre¬ 
voked as to Aldridge: the interlineations which were intended 
to add other trustees, being for want of a proper publication 
inoperative, and therefore, giving its full efiect to that oblitera¬ 
tion, it would leave the devise to Aldridge in full force, and 
competent to sustain all the trusts of the will in exclusion of 
the heir at law. 

A Nonsuit was entered. 


♦Barrow against Mashiter. 

T his was a rule to shew cause why the judgment and exe¬ 
cution thereon should not be set aside, &c. Judgment was 
entered upon a warrant of attorney for that purpose under seal, 
dated 2d of Afay, 1799, in which was contained an authority 
to the attorney to whom it was directed to execute a release in 

tatet yri«r to the 37 G. 3. e. 111. which imposes an additional duty of 10#. on all 
Srtefnm of bonds and tetters of attorney, is within such exception, and thenfore 
duQr of lOs. as before that statute. 

. [*431] Z 
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1803. latfr to thfeplfJrltllfdf dll feirbW, Writs of feifM-, «6. teacHln^ flift 

judgmettt. I'hfe W&t+ttttt dt Att^ii6jr Wait Ujirti lA 10*. 
Oguioii itafnp / aiid the objdtftdfi Wtt, tfcdl liftrin^ Sttcfi k 
hUshlT^R, teasing iontaiM^ lA it, itflperid^d as ti of tiFftft's, ftiid 

was therefbto U> be ottAsidAkred as a aftd shbuld ffhvA HAA 
a deed staihp of Sb^. 

Marryat shewed c&iise, ahd felifed 6A <HA &tll. ^ G^b. 3. 
111. which, imposing AH addHiondi dift^ of 10$. 6n dll dffedd,* 
expressly excefiis any hoAd of IbHtr of httofftfe;^; Which fiHe#S 
that, though under seal, they Whrd Aidant td Ue didtihgulilfed 
from deeds in genefdl; arid said that the onljr dAciht hhd aridhri 
from the circufhstance of thS warfant^s cAirtait(ing tliO duthofity 
to release errors upon Which it Wds 6riid ilikt iBfe dtiiriioM o^ 
cert&in law officers had been fakert, adi^i^idg thkt 4Ach Wafriihts 
of attorney confaihiri^ k reledSd of dtrOfif wfete liable to thb fiit-i 
ther duty of lOjf. as d deed. Slit a bkffe anthority to riffearie id 
no release: and he referred td art Act of the la^t sessions, infi 
posing a duty of I5f. upoA WartaAtA of aitothey, whicli had 
been since used., 

[ 432 ] OibBs and Mdnte^y iA support 6t thA riile cohteAded tbiit the 
clause in question in the Warfaht of attorney operated as a re« 
lease of errors; And if 66, it Was sttbject t6 the additional duty 
of lOf, at the time thAt the pfoviS6 deferred to in the sfat. 37 
Geo. 3. e. 111. 5. 2. shewed the distlhetien between watranu 
of attorney, which Were under Seal, and tetters hf attorney 
which need not be sd: aAd the Ijegistature 6nly lAeant td ex^. 
cept such powers of af(6fney as contained nri matter which re¬ 
quired them to be under seal, such ad a rAleASe. 

Chwrf, ^however, thought that the lOf. stamp on the 
warrant of attorney was sufficient at the time it wdf exccu^'edk 
and that such instruments were excepted out of the statute 37 
Geo. 3. c. 111. ' Rule discharged, ^a) 


(a) The several acts imposing stamps on deeds in general were, in 1799, as follows 
_ «. d. 

By S ^ 6 fr. and M. c. 21. «. 3. 

— 


— 0 6 

9 ^ 10 IT. 3. e. as. i. 30. 

• 


~ d A 

12 Jnd. dt. 2. e. 9. s. 1. 

a 


— 0 A 

30 Oe«. a, e. 19. «. 1. 



— 1 o 

16 Geo. 3. c. 34 s. 5. 


-f-- 

— 10 

17 drco. 3. e. S6. a. 16. 



— i 6 

iSf &ed. 3. e. 58: A t. 

a _* 


- id 

3Sr Oeo. 3. e. SO. a. 1. 



— to 

37 Oeo. 3* 90. a. 1. 

MW 


— 3 0 

10 e 
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ARGUED AND DETERMINED 1804 .^ 

>N THE 

Court of KING’S BENCH, 


in 

Hilary Term, 

In the Forty>fottrth Year of the Retgn of George III* 


Petrb againfi Craft. 


JoH, a4Cfa. 


^^HIS was an aflion for a penalty on the bribery a^i An unendmeDt 
2 Gt9, 2 * c, 24 . / 7 k for foliciting a reward for giv- 
ing a vote for a member to fcrve in parliament, which 
charged the bribery to have been at Heydon in the county 
of Tork^ where the venue was laid 5 and the caufe was “ •?**? 

to an interior jtt. 

-entered for trial at the laft a Sizes at Tork^ but was made rirdiAion, 

X r f • • -n • < • I the time limited 

, raTTManet, for want of time to try it. But it having been foi commencing 

diftovered foon after that the folidtation of the bribe was th^^rtkutwitf 

at Kittgiton-upon^HuIlf which is a county of itfelf, a rule ^*f„g7tTp|w 

was obtained in laft Michaelmas term calling upon the dc- pt»babie to the 

fendant to (hew caufe why the declaration, iSue, ilTuc roll, pumciff wm pm- 

and niii prius record ihould not be amended by altering tame flft tor 

which the aQion 

wM originally brought, when laid bjr ffliftake in the wrong county, though there were ne aft. 
oavit that it was the fame, a 


VoL. IV. 


II h” 


the 
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(» 

1 B 04 . the venue to the town and county of the town of King- 
JIsn-upon-Hull; upon the authority of Steel q. t. v. Sowerby 
[a)t' where the power of me Court to amend in penal 

CkAFT> ^ 

adions was aomittedjand Crofs \,Kaye [b)t and Maddock 
V. Hammett (r), where fuch amendments were made after 
the time limited for bringing ether a£lions on the fame 
fa£ls, which was. admitted to be the cafe here. And it 
was infilled by Wood and Barrow in fupport of the rule, 
that the amendment would leave the oifence Hated in 
fubftance the fame as before j the only mlllake being in 
the venue, which in point of form mud be laid in the 
county of the town where the a£lual folicitation of the 
bribe was, and not in the county at large, where the 
franchife was to be exercifed. 

Gibbs and Raitie in (hewing caufe infilled principally 
upon the want of any alTidavlt in fupport of the rule, in 
order to (hew that the fa£l, now meant to be proved within 
the county of the town of Kingston-upon-Hully was the 
fame as that originally declared upon in the county at 
large; without which it did not appear but that the plain¬ 
tiff might have originally had a caufe of a£lion againit the 
defendant for bribery in the county at large; and having 
afterwards difeovered another fuppofed better caufe of 
adion in the (bounty of the town, after the period cl^pX$^cuft- 
for bringing a new a£lion, might adopt this mode of inflH'tM 
ing the venue in order to obviate the objeQiion of lapTe of 
time. That however the Court might admit of mere 
formal amendments in penal adions, they would not ad¬ 
mit of one which went to give a new caufe of adion, fuch 

(«) 6 Tcm 171 . {^) //’. 54 J. (f) 7 Tirr/fl Uiy, 55 . 


as 
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as this, which would enable the plaintiff to introduce a 
di{tin£fc fa£l in a different county. 

. Tig Court, however, thought that the epence, as laid, 
was of fuch a particular nature, that there^as no danger 
of enabling thtf plaintiff by the amendmoit propofed to 
introduce any new faff in proof not originally within his 
contemplation, and that the miffake in the venue was 
reafonably accounted for: and therefore they made the 
rule abfolute, unlefs the defendant fignified his confent 
not to take any obje£lion at the trial to the proof of the 
fa^s charged in the other county. 

Rule abfolute. 

A few days after came on a fimilar rule in the cafe of 


Dover againft Mestaer, 

For amending the declaration, &c. by changing the 
venue from Yoryhtre to Kingston^upon^Huli in an a€lion 
for bribery at the fame ele£lion. The rule in this 
cafe, however, was moved for on an affidavit Hating, that 
the plaintiff. Intending to fue the defendant for bribery 
an4 corruption at the laft ele£lion for the borough of 
laid the venue in Torkjbire, upon a miffaken fup- 
pofrtion that a]l the a£ls of bribery and felicitation, (fome 
of which took place within the interior jurifdiJ^ion of the 
county of the town of Kingston-upon-Huli),*vretc proveable 
in Torkjhire where the eleftion took place: and that he 
had at the time given notice of his intention to go for a£ls 
of bribery in Hull as well as in TorJtJhirei but find- 

H h a \ ing 


43S 

1804. 

Dovir 

figMin/i 


fVednephy, 

Fib. Sih. 

Such amendaient 
allowed, though 
it appeared that 
there were dif- 
titiA caufes of 
aAion in the two 
dilfereot coun¬ 
ties, upon an af¬ 
fidavit that the 
plaintiff proceed¬ 
ed on a mifiake 
in fuppofing that 
both caufes of 
action could be 
proved in the 
county where 
the election wtt 
holden. 
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( 

ing his miftake after the caufe went down to trial| where 
it was made a remanet, this rule was applied for. 

GAhs and C^yn, in Chewing caufe againft the rule} en¬ 
deavoured to c (linguiCh it from the foregoing cafe; for 
here it appearei' upon the plaintiff’s own Chewing that he 
had didinfl 0301“$ of afdion in Torkfiire and in Kingston- 
upon-Hult, of which he was apprifed at the time; and as 
he could not include both in the fame record, and had 
made his ele^iion to go for the penalties incurred in Tork- 
Jkire^ he ought not to be permitted now to (hift his ground, 
and in effeft to commence another a£lion, after the 
time was out for fuing upon the caufes of a£iion accru¬ 
ing in Kingston upon-Hulh being bound to know that he 
could not give in evidence a£is of bribery in another coun¬ 
ty than that in which the venue was laid. This therefore 
was no miftake of local boundary as in the other cafe. 


Erjkintt GarroWf Wood^ and Barrowy in fupport of the 
rule, inftfted that this cafe was fubftantially the fame as 
the laft i the phintilT having proceeded upon a miftake 
in fuppofmg that he could lay his venue in Torhjhm 
where the eledioii was had, although the a£ls of bribery 
were within another jurIfdi£lion. That here it was 
exprefsly fworn, that the a£ls of bribery committed 
Hull were within the contemplation of the plaintiff.*^ 
he brought his action *, and if he bad then been well ad- 
vifed, it vjkuld have been very eafy for him to have divided 
the charge9 hi two feveral records, which would have 
obviated any difticulty. That the amendment now prayed 
for was not like enabling the plaintiff to bring another 
adion out of time, as the plaintiff muft by fuch amend¬ 
ment 
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meat abandon all his cauCes of a£l!on in ^orijlnre^ and 
confine himfelf to thofc in Hull, And as to any new 
caufes of a£lion in Torhjbire which the plaintiff was within 
time to bring, he would undertake not to clf> fo. 

Lord Ellekborouch C. J. If it had nler been deter¬ 
mined that any amendment could be in penal 

actions after the time limited for briiigjpg a new a£lion 
was out, I (hould have doubted the propriety of allowing 
fuch an amendment for the firff time: but after the dec i- 
fions which have taken place, upon the authority of which 
we felt ourfelves compelled the other day, to admit of an 
amendment fimilar to the one now prayed for, it is too 
late to fufiiain the obje^lion ; although fuch amendments 
do often, as in this inffance of changing the venue, amount 
pro tanto to giving a new a(Slion after the time limited 
by the (latute. 1 think therefore, upon ,the plaintiff's 
offer to abandon his right to bring any new ai^ion upon 
thofe caufes of afllon arifing in Torj^ire, which he is yet 
within time to do, and which he now virtually abandons 
upon this record by the amendment propofed, we 
cannot (lop (hort of the Original error, if it be one, of al¬ 
lowing fuch amendment* 

Lawrence J. The line which has been drawn In the 
jtmtr cafes is that where there has not been any unne- 

‘*ary delay on the part of the plaintiff in the profecution 
of 9 ) penal adlion, the Court will allow of an amendment 
as in other c^cs, the caufc of adlon being the 

fame. 

Per Curiam. Upon the plaintiff’s undertaking not to 
bring any new adlion in Torkjbire^ 

II h 3 


1804. • 

Dovea 
Mas r ABt. 


Rule abfolutct 
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ThurfJatf 
Jan . a6th. 

School-mon^ 
ibr the educa¬ 
tion, &e. of the 
defendant’s fon, 
payable half, 
yearly, K not a 
Jfit due (ill the 
end of the half- 
year, fo as to be 
proreable under a 
commiilion of 
bankrupt againft 
the parent who 
became bankrupt 
a few clays before 
the end of the 
half.year,though 

he had, jull 
b.'fure his bank¬ 
ruptcy, taken bis 
fon home fnr t;.i 
holidays j the 
contrail not Ic¬ 
ing thereby put 
an end to; and 
confequently the 
bankrupt’s cer¬ 
tificate under t!,c 
ft. 5 G. a. t. 30. 
is no bar to an 
ailion againl't 
him for rhe haT- 
yeai’s education, 
&c. The fiat. 

7 Cm. I. c. 3r. 
f. I , which en¬ 
ables debts pay. 
able at a future 
day to be proved 
under the com- 
niiflion, is con¬ 
fined to ‘o/rifteu 
{ecutitics. 


Parslow again/i Dearlovb. 

^^SSUMPsi? by the plaintiff, a fchoolmafter, for the , 
cducationgboard and lodging of the defendant’s chil¬ 
dren, to which\ ;he defendant pleaded non-affumpfit, and 

his bankruptcy i.nd certificate. At the trial before Lord 
^ * 

Ellenborough C. J.,^ at the lafl: fittings at JVeJiminJier, it 
appeared that the ichool-money had been paid half-yearly; 
that the half year, for which the plaintiff now fought to 
recover, ended on the 24th of when the holidays 

commenced; but that the defendant had taken his chil¬ 
dren home for the holidays on the 18th of June^ and be¬ 
came a bankrupt on the 20th. The queftion, therefor^, 
was whether this debt were proveable under the .com- 
mllTion ? his Lordfhip, being of opinion that it was not, 
dire£lcd a verdict to be foiiiul for the plaintiff: which 

Efyinajfe now moved to fet afide; contending that the 
debt was contraBed before the bankruptcy, though payable 
afterivards; and therefore proveable under the com- 
niini')n,and difeharged by the certificate, by flat. 7 Geo. i. 

f* 3 ^* J' 5 2. c, 30. It was a debt certain in 

its amount, and payable at a future day certain. If the 
contraft were entire, then the debt was contraaed as foon 
as the half year was entered upon by the children ; 
were divifible, then fo much, and the greater part 
was contf^ed when the children went hoAe, which was 
before thitankruptcy ; for thereby^lhe defendant clofed 
the contraaj and nothing further was left to be done by 
the plaintiff. And he cited Cochran v. Love (a), and Hen- 


(tf) C«. Mank . L . 18. (13), 
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bejl V. Brewn (a), where Lord Kenyon wasiDf opinion that 
the ftatutes extended to all debti as well as written fecuri- 
ties payable at a future day. 

Lord Ellenborougii C J. The refprt of the laft- 
nientloned cafe only Aates that fuch was the inclination of 
Lord Kenyonh opinion. But it does not appear that the 
words of the ftatutes were particularly prefented to his 
judgment at the time. And whatevr weight is juAly 
due to the intimation of his opinion, 1 have no idea how 
the meaning of a Aatute can be carried by conArudlion fo 
far beyond the exprefs words of it. No|v the ftat. 7. Geo. r. 
<r. 31. enabling creditors to prove debts payable at a day 
after the bankruptcy under the commillion Is conllned to 
written fecurities, and was fo confidered in a cafe in Pr. 
IVilliams {h). The quedion then is whether this can be 
confidered as udebt due at the time of the bankruptcy ; in 
other words, whether, under a contra£b to pay a certain 
fum half yearly, the money can be faid to be due before 
the end of the half year ? This is nothing like a debitum 
in pracfenti. It would depend upon the due performance 
of the engagement on the part of the fchoolmader. It 
was a fubliding contract at the time of the bankruptcy: 
the children were not taken away from the fchool, but 
went home for the holidays. 


1804. 

PARttpW 

Dsarlovi. 


•Lawrence J. The words of the ftat. 7. Geo. i. do not 
go fecurities of the nature therein defcribed, which 

are all written fecurities. 

Per Cariam, Rule refufed (c). 

(d) Peake's Nl. Pri. C’f. 54. 

(^) Bx parte of the Baft India Compact * P, Wms. 396. 

(c) The Hat. 7 Geo. 1. c. 31. reciting that traders in goods arc often 
obliged to difpofe of thelt goods upon credit, « and to take hills, bonds, pro* 

H h 4 “ milTory 
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1804. 

pARIlOVr 

againft 

DsAftLOVt. 


*' miflfory notei, <f ‘ other ferjont” (« miftake for fer/malt which ii rcAlAed 
in ft. 5 Geo. z. c. 30, /. ax. per Lord Mamjeld, in Pattifon ▼. Banket^ Cowfi, 
543*) '*y^tiirirKf for their moneys payable, dl;c. at future days of payment | 
« and the buyers fuch goods becoming bankrupts, and commiftions of 
*• bankruptcy be.nj^taken out againft them before the money upon Jfui 
<* iotiJtf mteif Or etknfecuritiee become payable, it bath been a queftion whe- 
ther fuch perfonsljvlng fuch credit on fueh feeurities fliould be let in to 
** prove their debts,\ tec. before fuch time as Jiitb fecuritiet became pay* 
** able,'’ &c.} for reri^dy, enafis and dceLins, that ** all perfons who have 
*' given credit, or /hall \ ve credit on fuch fecur'nUi at aforejaidf to any peribns 
** who lhall become barr^rupts, upon good confideration, &c. for any money 
« or other matter or thi’ig whatfoever which is or /hall not be due or pay-t 
« able at or before the t^rle of fuch petfon’s becoming bankrupt, (hall be ad- 
mitted to prove their^‘efpeflive bills, bonds, notes, or otbir fteuritict^ fro- 
<* niife, or agreements for the fame, in like manner as if they were made 
<< ftyjhle prefently, and not at a future day,’* &:c. It then entitles the 
parties to receive their dividends with a rebate of intereft to be computed 
** from the aClual payment thereof to the time fuch debt, duty, or fum of 
<< money would have become due and payable in and byfuehfeeunties as af»rt~ 
<* Then the nd feflion difeharges the bankrupts from ** Every fuch 

bond, note, or ether Jecurify as aforefaid.” 

It feems to have been taken for granted in the following cafes, that, 
notwiihftanding the words '• promije or agreements," which occur in one part, 
the ftatute was confined to written fecuritiet, though that was not the 
point immediate'y in judgment; Swaine v. De Mattos, z Stra, ixil.; 
CbUton y. ff'hi£in, ^ fP'tlf 17. j Ciddard w. I'andtrb^dtit, ih. Xyi. ; aad 
Pattifon V. Bai.ies, C:wf. 543. 
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Mountford, Adminiftrator of Hoi^and, agahifl 

Gibson. 

F trover for a quantity of iron, tried ij the 1 a{ 1 aflizcs 
for Ztnjford before Lawrence J., the Jiafe was opened 
by the piaintilFs counfel to be that) the jpods in queftion 
had been originally fold by the defendilit to the intcftate 
in his life-time; that on his death, thw nor having been 
paid for, on application to the inteftatrs widow for that 
purpofe,flie delivered them back to tlicKlefendant infatif- 
fadlion of his demand. No other acts were dated to have 
been done by the widow to (hew that (he had before taken 
upon herfelf to a£l as executrix; but on this datement 
the defendant’s counfel contended, that (lie having, by this 
intermeddling with the intedate’s effe£ls, made herfelf 
executrix de Ton tort, and as the defendant’s was a jud 
debt, which the lightful adminidrator would have been 
bound to have paid, the defendant had a right to protedt 
himfclf in this a£lion under fuch payment by the exe¬ 
cutrix de fon tort: for which they cited the diftum in 
Parker v. Keit {a), that a legal aid done by executor dc fon 
tort will bind the rightful executor. On the other hand 
was citedLock/mith v. Crefwel, 2 Rol. Abr, 399. tit. Relation 
pi. 1. as a cafe in point. The learned Judge thought the 
plaintKF was entitled to recover; but gave the defendant 
leave to movato fet afide the verdift and enter a nonfuit, 
if the Court thought his dlre£lion wrong. A rule nifi 
for that purpofc was accordingly obtained in Michaelmas 
^erm lad, againll which 

(aj 1 /,</. Ray. 66 1 . 


1804 . 


Saturjdyf 
'Jars. aSlh. 


A cr-'ditor ot ait 
intefta'-i', whn 
ri-c<>i?:d gdods 
ot tlie iiireftatf 
at'rer Uis d-Jtli 
from his widovr, 
in payment of 
the debr, cannot 
prf'tedl his pof- 
iemori rf^aiiilt an 
adlion of trover 
by the law/ul ad. 
minlltraior, upon 
(he ground of 
fuch delivery 
having been 
made by one who 
had, by fuch in- 
teniiiddiirg, 
made herfelf exe¬ 
cutrix de fon 
tort; no tadt ap¬ 
pearing to give 
colour to her 
having; adled in 
tiiat refpe^ in 
the cha-adtor of 
executrix, except 
the tingle adt of 
wrong complain¬ 
ed of, ill which 
the defendant 
participated. 

How far any 
p.aymcii: by an 
exc tutor de tun 
tort ro a creditor 
can be fet up a: a 
bar ro an adlion 
of trover by the 
lawful executor, 
&c.; though if 
it he fuch as the 
latter would have 
been b''und to 
make, it divll he 
recouped in da¬ 
mages. 


liniUiinis 
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1804. 

MoUNTrOR 

tgainfi 

Gibson* 


Williams sWjeani and Wigley were now to have (hewn 
caufe; but the Court required the counfel for the de» 
fendant to funAm their rule. 

Milks and in fupport of the rule. 1 ft. Any aA 

of intcrmeddlii“<5 by a ftranger with the effefls of an in- 
teftate, by whic^^he aiTumes a difpofing power over them, 
will make the p\vrty an executor de fon tort. Read’s 
cafe (<i), and Pad^t v* Priejl {b). In Dy, 166. h, noUs^ 
cafes are referred^to where it was ruled that even taking a 
dog, or milking a^tcow of the inteftate, will make an exe¬ 
cutor de fon tort. Then the a£l of the intcftate’s widow, 
in delivering the goods to the defendant in payment of 
his demand, was fufticient to conftiiute her executrix de 
fon tort. adly. A payment of a juft debt to a creditor 
of the inteftace, in the due courfe of adminiftration, by 
one who was executrix de fon tort will be good againft 
the lawful adminiftrator, and cannot be recovered back 
by him. It fhall, as Lord Holt fays in Parker v. Keti (r), 
“ alter the property againft the lawful executor.” It is 
true, he goes on to obferve, that the executor de fon tort 
iliall not be quit againft the rightful executor, but the 
latter may maintain trover againft him *, but if he have 
rightfully adminiftered to the whole extent of the goods 
come to his hands, the damages (liall be abated fo much, 
and the rightful executor fhall only recover nominal da¬ 
mages. But Lord Holt no where intimates that fuch an 
action would lie even for nominal damages againft the 
juft creditor, who had received the ,inteftate’s money in 
payment from the wrongful executor. For as to him. 


(rt) 5 Rep. 33. a. 

(b) 2 Term Rip. 97. See alfo Edtoardt v. Ilaiient ib. 587—597. 

(c) 12 MbiV. 471. 
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he fays, ** the meddling with the goods that which 
gives the creditor notice who is executor and bound to 
pay tl^ debts; and the creditor is not blund to inquire 
into the executor’s title ; if there be a colot r and appearance 
of it, it fuffices.” Now here there was f good colour of 
title; for the perfon from whom the defendant received 
the goods was the inteftate’s widow, whr/was in pofleflion 
of them after his death (a). Lord H'M even goes on to 
ftate, that if an executor de fon tort fpay the inteftate’s 
money duly to a juft creditor, the larful executor (hall 
not even maintain trover againft the wrongful executor, 
becaufe it is a good payment and do prejudice to the 
executor. [Lord Elhnhorough C. J. Thans dircftly contrary 
to what the fame learned judge is reported to have faid 
in Whitehall v. Squire ( 3 ), where he fays that the execu¬ 
tor de fon tort cannot to fuch an aflion plead payment of 
debts to the value, or that he has given the goods in fatif- 
fa£tion of the debts : becaufe no man ought to obtrude 
himfelf upon the office of another; but upon the general 
iiTue pleaded fuch payments (hall be recouped in damages.] 
Yet Mr. Juftice Buller in his nifi prius (f), after laying 
down the fame rule, (for which he cites Carth. 104, and 
other cafes), adds, that if the payments fo made by the 
wrongful executor amount to the full value, the plaintiff 
(hall be nonfuited. But he takes the diftin^lion between 
trover and trefpafs; that in the latter a^lion payment of 


1804 . 

MouwTrotD 
againfl 
Gibsok. - 


(a) This tvasjftated as a faA by the defendant's counfel In the courfe of 
the argument} as alfo that the inteftate died in July iSot, and that flic 
continued in pofleflion till ylfrll i8oi, when letters of adminiflrauon were 
tsken out by the plaintiff, a creditor: but nothing of this fort appeared at 
the trial, where iflfue was taken upon the opening of the plaintiff’s counfcl 
upon the matter of law. 

(^) Cartb. 104. (e) Page 4.8. 


debts 
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1804 . 


Mountforo 

CjBseif. 


debts to the v^lue will only go in mitigation of damages- 
And perhapsj I-e. adds, in trover by a rightful adminiilra- 
tor againfl: an i'xecutor de fon tort, he could not Five in 
evidence payml it of debts to the value for fuch goods as 
were ftill in hlsj udody, but only for fuch as he had fold. 
And a didinfllcf^i is alfo taken in the books, as in Baker 
V. Berisford that although an executor de fon tort 
cannot retain folj his own debt, yet he may well pay 
others; which acet 'ds with what is faid in Coulter'^ cafe(^), 
where after infid ig that he (hall not retain for his 
own debt, becauf ^ it is not reafonable that one (hould 
take advantage of tiis own wrong. Lord Coke adds, that 
** it is clear that ail lawful a£ts which an executor of his 
own wrong doth arc good.** And all the books agree 
that he may lawfully pay the intedate’s creditors in a 
due courfe of adminidration. And it is not fuggeded 
that there were any fpecialty creditors in this cafe, who 
were entitled to a preference. So an executor de fon tort 
may plead plene admlnldravit (c). The cafe of Whitehall 
V. Squire (c), was an action by the rightful againd the 
wrongful executor; and there two judges were of opi¬ 
nion agaiiid Lord Holt that the action was not maintain¬ 
able, becaufe the plaintifF was a particeps criminis with 
the defendant, and the cafe relied on at the trial in 2 RoL 


Ahr. //■ !• was trover againd aJlranger, who took 
and coiivertcil the goods to his own ufe before adminidra- 
lion granted to the pIainti/7; and held that the a£lion 
well lay, becaufe, after adminidration granted, the plain¬ 
tiff was in by relation from the death of the intedate. 
But that was evidently the cafe of a mere wrongful z(X 


(j) I Sid. 7G. {i) 5 3 ° 

(«J U^hiteLall v. Squire, Carth^ IO4. Skir., Z‘ Ihli'i Heji. 45. Salk, 
3 tiltd. 17b. 
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of a ftranger, in pofTefling himfelf of the /oods without 
any colour of authority : but though thaa£l of an exe¬ 
cutor de fon tort in poiTefling himfelf ofithe inteftate' 
goods may be wrongful, yet it is not a wrongful a£f i 
him to pay the inteftate's debts in the dip courfe of ad- 
miiiiftration; and therefore it can be no (jmvernon in the 
creditor to receive fuch goods in fatisfa^on of his debt. 


s 

in 


1804- 
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Lord Ellenborough C. J. lam ot inclined to dif- 
pute mod of the propoHtions which h: e been advanced 
in the argument, but the anfvver to t ,em is, that they 
have no application to the only quedio' in this cafe. For 
when it is faid that all payments whid i are made by an 
executor de fun tort in a due courfe of adminidration 
(hall be allowed, that may be conceded ; but a fmgle a£l of 
wrong in taking the goods of the intedate, though it may 
be fuflicient to make the party an executor de fon tort 
with refpe£t to creditors who may chufe to fue him in 
that charadler, yet will not give him any right to retain 
them as againd the lawful adminidrator. And the only 
evidence before the Court, that the widow of the in¬ 
tedate a^ed in the charafler of executrix de fon tort, is 
this (ingle of wrong in which the defendant partici¬ 
pated. I take the principle to have been clearly eda- 
blifhed by I.ord Holt in the cafe of Whitehall v. Squire, 
in Carth, 104 * which appears to have been much con- 
(idered. That was a cafe where the plaintiff, having 
received a liorfe belonging to the intedate from the 
defendant in remuneration of fervices performed at the 
requed of the defendant about the funeral of the intedate, 
afterwards adminidered to the intedate, and brought 
trover againd the defendant for the value of the horfe fo 
received by himfelf before he became adminidrator. By 
4 5 Lord 
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Lord Holt*s ofinion, the plaintiff (hould have recovered; 
and he never Stimated that the delivery being made by 
one a£ling as executor de fon tort would be a bar to an 
a^lion by the rightful adminillrator : and the other two 
judges who ditcred from him in the conclufion never 
quertioned the t<ght of the adminiftrator 10 maintain fuch 
an aclion in glneral; but they held that the plaintiff) 
being a particcps riminis in the very afl he complained 
of, fhould not be ermittcd to recover upon k againft the 
peifon with wlio^ he had colluded. But there is no in« 
timation of a diflj rencc of opinion upon any other point 
of Lord Holt's ju gment. If this defence could be main¬ 
tained the whol^ fyflem of adminiflration of an in- 
teflatc's effcds vi'ould be put an end to, and inflead 
thereof an nutliorifed fcranible introduced by law among 
the creditors for priority of payment, where the affets 
were infufficient *, and fuch as had no chance of payment 
in the regular courfe of adminiflration would by under¬ 
hand means plant a beggar in the inteflate’s houfe, and 
under colour of his being thus made an executor de fon 
tort, would obtain a delivery from him of the goods with 
which they had refpe£lively furnifhed the inteflate. It may 
be faid that fuch a tranfa£lion might be impeached on the 
ground of fraud; but if a creditor could thus acquire a 
title to tha» inteflate’s property by the naked a£l of de- 
livery^by another, it would be very difScult in many cafes 
to prove that fuch delivery had been made in collufion 
with the creditor who received the goods. ^ Without dif* 
puting, therefore, the authority of any of the cafes which 
have been referred to, it is fuflicient to obferve, that 
when it is laid down generally that payments made in 
the due courfe of adminiflration by one who is executor 

of cafes 
where 


de fan tort are good, that mufl' be underftood 
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where fuch payments were made by one is proved 
to have been acting at the time in the chs|a£i:er of exe¬ 
cutor, and not of a mere folitary a£i: of wrong in the 
,very inftance complained of, by one taking upon himfelf 
to hand over the goods of the inteftate to^a creditor. If 
it were neceflary, it might be fit to con'Jder whether in 
any cafe fuch a delivery of the inteftatej^ goods to a cre¬ 
ditor, by one who had no lawful auth >rity, would be a 
bar to an a£lion of trover by the righ ul adminidrator: 
in trefpafs it is only faid that fuch payi aents, if made by 
executor de fon tort in a due courfe >f adminidration, 
(hall be recouped in damages. The j ifTige cited from 
Mr. Judice BuUer's Nifi Prius does indeed go the length 
of faying, that if the payments made by executor de fon 
tort amount to the full value of the goods fought to be 
recovered in the a£lion of trover, the plaintiff fliall be 
nonfuited: but the paffage in Carihewy referred to in the 
margin, is dire£lly contrary to that pofition. And a dif¬ 
ference may eafily be conceived between an action by a 
creditor againd one who has intermeddled, and whom he 
fues in the charadfer of executor generally, which may 
cdop the plaintiff front faying that the defendant is not 
lawful executor, and an action by the lawful adminiftra- 
tor againd fuch intermeddler, to difadirm all his a£ts, 
and where the defendant is to judify or defend himfelf 
under the charader of an executor de fon tort. An aft, 
therefore, may well be fufficient to charge the party him¬ 
felf as executor de fon tort, which would not be fiiffi- 
cient to judify a wrong-doer claiming title under it. 
Here no poffeffion of the intedate’s goods was proved in 
the widow before the moment of delivery. For aught 
appears there might haye been no other a£l; of her in¬ 
termeddling or to aft as executrix. Then, with- 

1 out 
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out any ant^:edent poiTelCon proved^ could fliCi by the 
mere a£); of f< *zing the goods, give to the creditor all the 
effedil of a dc ^very by the legal adminiftrator ? I find no 
principle norVauthority in the law which will warrant 
that. The ufiole argument has been founded on an af- 
fumption, notfwarranted by the fa£);s of the cafe before 
us, namely, tl^ antecedent pofleflion of the intefiate’s 
property by the vidow. 

Grose J. Ti i quefliion is, Whether the fimple aA of 
delivering thefe ftoods by the widow to the creditor of 
the iuteftate willpfo far make her an executrix de fon 
■ tort, as againfi the lawful adminiftrator, as to enable thc' 
creditor to protect himfelf under fuch delivery in an 
a£lion of trover for the goods brought by the adminiftra- 
tor ? ReaJ*& cafe (a) feems to go the length of faying, 
that a ftraiiger taking any of the inteftate’s goods and 
uHtig or difpofing of them will make him an executor de 
fon tort: for though, fays Lord Coir, it was objected that 
he ought to pay a debt or legacy, or do fomething as exe- 
t'n/sr, yet it was refolved and well agreed, that where no 
one takes upon himfelf to be executor, nor hath taken 
letters of adrainiftraiion, there the ufing of the goods of 
the dcceafed by any one, or the taking of them into his 
poftefllon,* which is the oifice of an executor or adminiftra¬ 
tor, is a good adminijlralion to charge him as executor of 
his own wrong. Edr, he adds, that thofe to whom the 
deccafed was indebted in fuch cafe have not any other 
againft whom they can have an adlion for the recovery of 
their debts. Now this may be well, if taken only to 


charge the party fo intermeddling \ but if applied to pro- 
tecl payments made by him, it will be necelTary to en- 
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graft on fuch difpoling, &c. that it be done^ a eottrfe ^ 
ddtnimjlration. For without that qualificattcp, if any Ser¬ 
vant in the houfe of the deceafed were to de'ver goods to 
a creditor, the creditor might fet up a tight to retain 
them from the lawful executor, by faying tnat this was » 
delivery from one who was executor de fon yort *, although 
in no other itifliance aficdliiig to adl as ex^jeutor. And it 
would be no anfwer to the lawful exec 
That he had his remedy over againft a bti 
be moil abfurd and unjull if fuch a defe! ce could be ad-* 
mitted. Therefore what is laid down ir 5 Re/), mull be 
taken with the qualification I have mentidped. But there 
is no pretence here for faying that thej delivery of the 
goods in queflion was in the due courfe of adminiftra- 
tion. The only aft of adminiltering by the widow, as 
Bated, was the aft of delivering thefe very goods. Bat 
to entitle a party to defend his pofleflion againft the 
law'ful adminiftrator.’^'undcr a delivery by an executor 
de fon tort, it muft have been made at leaft in the courfe 
of adminiftration: and it was incumbent upon the de¬ 
fendant infifting upon it to prove that it was fo made in 
this inflancc. That W'as not done, and therefore the 
fafls of the cafe do not bear out the argument, 

Lawrence J. Upon the opening of the plaintiff’s 
cafe at the trial by his counftl, and the objcclion taken 
upon it by the«counfel for the defendant, I underftood 
that all the f ifls of the cafe had been ftated which gave 
' rife to the queftion of law: and 1 did not underftand then 
that there were any other afis of intermeddling by the 
inteftate’s widow than the afl'complained^ of. But it 
was infifted that upon ihefe fafts (which he again re¬ 
ported as •efor« was conveyed to the ere- 

Vtft.1V. 
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ditor who tckjk the goods upon the delivery of one wh©^ 
by fuch intcAhcdtlling, h id made herfclf executrix de foil 
tort. This wing the ftate of the cafe at the trial, I wa» 
' not led at th^i'time, nor did it then occur to me, to con? 
fider what the proof of other a£ts of admiuiftration 
by thi willow’i^ould have had upon the queftioii; I only 
gave my opiniip upon the fii£l;s now before the Court v 
and upon thefe i think that the delivery of the goods by 
the widow can onvey no title to the defendant. The 
•cafes which hat . occurred, where payments by an exe¬ 
cutor de fon lort have been recognized in a€!tions 
brought again ft piim by the rightful executor, have gone 
upon this ground, that the payments which were to be 
recouped in damages were fuch as the rightful executor 
or adnr.iniftrator would have been bound to have made; 


and therefore it coaid not be confldeied as any detriment 
to him that they were made by the executor de fon tort. 
But the only foundation on which % creditor of the iu- 
teftate can in any cife make title to a payment or delivery 
to him out of the inteftate’s property by an executor de 
fon tort is that he had fair reafon for fuppofing that the 
perfon ftom whom he received fuch payment or delivery 
had a right to make it *, as where fuch perfon avowedly 
took upon him the character of executor, and a£ted as 
fuch. Bat nothing of that fort was (hewn here ; no other 
previous a£t of adminiftration by the widow. It was 
therefore contended at the trial, and fg it appeared to 
me, that the defendant had,* by thus taking the inteflate’s 
goods, made himfelf executor de fon tort as much as the 
widow from whom, lie received them ; for he concurred 
with her in .the fame wrongful a£l. It is indeed faid 
that the opinion given by Lord Hslt^ \t\ Parker v. K(tt, 
goes to (hew that a (ingle a£t of interm^ddling^d making 

pay. 
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payment to a creditor oiit of the intefl;at#s effefls may¬ 
be goo^ as a payment by an executor de kn tort. 1But I 
do not think that that general conclufion % to be drawn 
, from what is faid by Lord Holt* I do n at mean to fiiy 
that a Tingle a£l; of intermeddling may not be fulHcient for 
that purpofe, if it be fuch as may induce tlie creditor to 
think that the party fo intermeddling was the rightful 
executor. But I do not think that his meaning is to be 
carried further} for the words are, ‘'j,creditors are not 
bound to feek further than him who a£ls as execu¬ 
tor («):*' but a man miift have a£ 2 e^ in fome way or 
other as executor before another can lok to him as fuch. 
** And therefore (he inftances) if an fan tort pay 

loot, of the teflator’s in a bag to a crelitor, the rightful 
executor (hall not have trover and con|rerfion againft the 
creditor.” Lord Holt does not fay ^ any perfon pay the 
loo/., but an executor de fin tort pay it i that is, one. who, 

as he hai juft before deferibed, had a^ed as executor ; one 

\ 

from whom the creditor might fuppofe ‘hat he had a right 
to claim payment. It has been alfo argued, that if this 
a£lion had been brought againft the widow, charging her 
as executrix de fon tort, (he would have been entitled to 
recoup this ^payment in damages. I doubt that. How¬ 
ever I give no opinion upon if 5 but only wifli to be un- 
derftood as not being prepared to give my alTent to it at 
prefent. When that queftion arifes it may be material 
0 confider fjveral authorities in the books. Graysbrook 
. Foxy Plowd. 275. That was detinue brought by 'an 
xecutor againft the defendant, who had purchafed goods 
jelonging to the teftator from one to whom the ordinary 
had, immediately after the teftator’s death and before the 
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executor' had^ proved the will, granted adminillration! 
Und it was hoi nen that the executor who fued aiter pro<^ 
bate obtained fihould recover. Now that was a much 

I 

(Ifonger cafe than this} becaufe there the vendee had « 
bought from the perfon who had a^ually^ taken out let¬ 
ters of adminidratiou at the time, though they were 
afterwards avoided upon the produdtion of the will. And 
It was there faid by Waljhf one of the Judges, who held 
with the plaintidVlthat <* if the defendant had averred that 
the adminiArator had aliened the goods to him for a cer- 
ttiin fum> and hj d employed the money in difcharge of 
the funeral, or af the debts of the deceafed, or about 
Other things wh(:h an executor fliould be forced to do, 
there the fale for jch purpofes fhould not be avoided, but 
fhould remain indt:fea(ible: and the reafon is, becaufe by 
the commii&onof tke adminifliration to him by the ordi¬ 
nary, who was ignorant of the teftament, he has a colour 
^authoYityt though it is not a rightful one } and he that 
has the right fuffers m difadvantage^ although he be bound 
by the a£l: of the adminiArator; for it is no more than he 
fiimfclf was compellable to do, ice. And fo, inafmuch 
as the adminiArator was compellable to do it, &c. it is 
reafonable, and no detriment to any one, that the thing 
done (hould remain Aable and firm without impeachment.” 
Now hei^ there was no colour of authority proved in the 
widow, which is one of the reafons afligned why difpofi- 
tions of the inteAate’s property by one whp is not right¬ 
ful executor or adminiArator (hall in any cafe be deemed 
good; and the other reafon is, thlst he w'ho has the right 
fufers no difadvantagCf being no more than Kvbat he himfeif 
Hues compellable to do. But neither does that appear in this 

cafe} for fuppofing there was not a fufBciency of aiTetSs 

✓ 

the adminiArator would have had a rigjit to prefer him- 
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ftlf; and if he would not have been bourn to have done 
what the widow did, it cannot be faid thij. he has fufftred 
m difadvantage. So WentvoortUs OJice Btceeutorf id2.; 
• fpeaking of payments to be allowed to executors de Ton 
tort, fays, ** they mufl;, as he thinks, be underftood with 
this difference, viz. that this payment ihall iland as againft 
other creditors, but not as againA the right executor or 
adminiArator; for then a ftranger might ufurp the office 
of executor, and take from him that liberty of eIe£iion to 
prefer which creditor he will in the fiift payment: you 
...might take from the executor power to oay himfelf before 
others, in cafe there were a debt dne to him, which 
were very unreafonable.*’ So here, fcl aught appeared, 
the delivery of thefe goods might take from the plaintiff, 
the lawful adminiftrafor, the power of paying himfelf his 
own debt. And this is confirmed what ia faid in 
2 Blac, Com. 507-8, that ** in all a^ons by creditors 
againft an officious intruder he (hall be named an etcecutoit 
generally} for the moft obvious conclufion which (Iran- 
gers can form from his condu£l is, that he hath a will of 
the deceaftd wherein he is named executor^ but hath not yet 
taken pr obate thereof. Then, after faying that he is 
charge^le with the debts of the deceafed, &c. he pro¬ 
ceeds : And though as againft the rightful executor or 
adminiftrator he cannot plead fuch payment, yet it (hall 
be allowed him in mitigation of damages, unlefs^ perhaps^ 
upon a defiiensy of ojftts^ whereby the rightful emeutor may 
be prevented from fatisfying his own dtbt** Now I cannot 
reconcile all thefe authorities with the general do£trine 
contended for, that any payment^made to a creditor by 
one who is executor de Ton tort (hall be good againft the 


lawful adminiftrator. That doflrine is, I think, very 

queftionablc. ^t it is fufticient to fay here that it did 
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Le Blai;c J. 'Ihe cafe wiiiidi appimcd at tl;<* iii.d 
was, that ibiis was an .aclioii of trover l>Touj'lit by the ;!•!- 
miniftrator to recover from the ilefendaiu the value of 


certain goods of the intedate, vvliich the ilcfctu'i int had 
received after the inteftate’s death from liis widovv, who 


had at the time no title to them, nor any appc.iiance or 
colour of title. To this flute of the cafe tlie authofiih s 


cited by the defeiylant’s counfel have no ,ipplicatio!i; and 
the di£ba piincipfcly relied on mult be t.keu with rrfrr- 
cnce to the cafeV then under confidcrution, in wdilch 
view they may beppcrfcdlly tru ’, lidwever doubtful t :kcn 
generally. Sonul 9^ tlie cafes til.ihlifli tliis point, tint 
one who has inteJ neddied with tlie gooJ.s of an mtelbate, 
and is afterwardf fued as executor de fon tor-, finll he 


permitted to proteft himfelf to the extCiit of fuch pay¬ 
ments out Ol the inteftate’s efrc£bs as he has rightfully 
made j by which 1 underfland fuch payments as he wouhi 
have been bound to make if he had been rightful execu¬ 
tor. The cafes have alfo gone fuiTuer, and decuitvl that 
a creditor of the intcflatc, who has received payment 
from one whef appeared to be a£bing as riglitful executor, 
migiit protect himfelf under fuch payment: with this 
difllndtion, however, that where a perfqn has iiiter- 
med ilcd wrongfully, • by which he has made 
what is called an executor de fon tort, when he is fued 


as executor, there, iiudmuch as the law obliges him to 
pay the demands of all the creditors of tlic intefbate 
wlio may fue him, to the extent of the goods come to his 
bauds} fo, on the other hand, the law aUows that where 

' be 
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He was bound to pay other creditors he mr^ defend him- 
felf in an adion againft the rightful cxec'itor or admi- 
niilrator for all payments which he was bound to make. 

.But this is a very differfnr cnfc : if it h-iH appeared here 
that the defcnriatit had leceived the goods from a perfon 
from whom he’fc'as in a condition to have enforced pay¬ 
ment by law, by ihewing that file was executrix de fon 
tort, he might have brought hlmfelf within fome of the 
authorities which have been cited : but there was no 
evidence of her being executrix de fon tort at the time 
the very a£t of wrong complained of in the delivery 
of thefe goods ; and that is the only acl now fet up as 
giving title to the defendant. But thafUft of wrong of 
the widow, connefled as it was with th / defendant’s own 

t 

C(fl of receiving the goods, fliall never te fet up as giving 
title in itfelf againft the rightful adi^irlftrator. At the 
time of the delivery the widow had not iiolden out to the 
world any vlftble a£l: to fliew that file hat a right to make 
fuch delivery to the defendant. 
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joNEs azaiujl Ashburniiam and Nancy his ru^fiay^ 

Wife. 

T riE plaintllV declared that whereas one S. F. Ban~ Where the pUin- 
crefti fitnje deceafed, at the time of his death was 
indebred to him in 58/. for goods before that time fold was m- 
and delivered to the deceafed, whereof the defendant 'T^uch, .md that 

arur his dca'Ii, 

had notice, and thereupon, after the death of Bun- in couiideration 

ol'die premifes, 

and fh-it li*, .ii the Initance of the deieiidint, •lOjulJ fr.rbe^r and giw </i/y of fapteiit of the 
di'bi (nut (i t whi'n h. •lutt to f-trbsar) the defendant pi-omiffd. ike .: held on demurrer to 
be III) cjnliJ.TJti n tor lb: Droinifej tor a promife can only be luflaijii-d on a ennfideration of 
heni:llt f > ili'" lU' ead.int oi of de rirn^nc to the pUiiuiff s and iiiileij there were ibme perfoa 
Wtiuii) the pi>u.iiiif tuuM have fued for his debt, his foibearance was no detriment to him. 
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er^tf the d€fo^dant Nattcy, before her intermarriage vitK 
the other de^ndant AJfibttrnham^ in conjideration of the^ 
premifis, and ajfo in conftderation that the plaintiffy at the 
fpecial in (lance and requeft of the defendant Nancy ^ 
ajooald forbear and ^ive day of payment of the fold 581.^/ 

* aftermentionedt flie the faid Nancy^ by a note in writing 
iigned by her according to the form of the ftatute, &c. 
on the 20th of March 1801, undertook and promifed the 
plaintiff to difchnrge the fold debt fo due and owing to hint 
in a reafonahie time, and to fend him 201. in part pay- 
Vient in the following : And although the fame^JV/^. • 
ia long fince pafled, during which the faid Nancy con¬ 
tinued foie, and/]a reafonable time elapfed for the pay¬ 
ment of the whol; 58/., according to the tenor and e(Fe£l: 
of the faid proijjife, and though the plaintiff has always 
from the time of fn^ kj ig the faid promifo hitherto forborne and 
given day ofpayui^tt of the fold debt, whereof the defendant 
Nancy before he * intermarriage, and both the defendants. 
Cnee their intermarriage, have had due notice, yet the 
defendants have ri;fpe6lively, &c. refufed to pay, &Co 
There were other courts in fubftance the fame ; one al¬ 
leging the forbearance to be' \ill July, Sec. To all which 
there w-as a demurrer, affigning'lor fpeclal caules} that 
it is not alleged in the declaration from whom the faid 
fumof 58/,1therein mentioned was due and owing to the 
plaintiff at the time when the defendant Nancy is fuppofed 
to have made the promife and undertakiNg mentioned, 
or that any perfons or perfon were or was then liable to 
pay the plaintiff tliat fum ; and tliat it is. not alleged to 
whom the plaintiff hath forborne and given day of pay-, 
ment of the faid 58/.; and that the declaration does not 
difclofe any legal and fufiicient conCderation for the fup¬ 
pofed promife i nor does it th.erebyc appear that the 

plaintiff. 
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pUimiflF has an/ good caufij of a^ion ^ainfl; the 
fendants^ $fc. j 


Martyat in fnpport of the demurrer. This is a pro ► 
mife made by a ftranger to the original contra£f or con* 
fideration for the fuppofed forbearance. But a promifc 
to forbear generally is not a fulHcient foundation for ah 
alTumpfit without (hewing a'perfon who was liable to pay 
the debt. If the promife had been laid barely for for¬ 
bearing to fue the defendant, it not appearing that (ho 
before liable for any debt to the plaintiff, the afi^ion 
could not have been fudained : then it cannot aid the 
plaint that a debt is dated to be due to,,the plaintiff, with- 
out dating any perfon from whom he /ould have enforced 
payment. It is not enough that thero^ may be fome per¬ 
fon liable to him*in rerum natura 


the cafes upon the fubjef^ arc t 

I 

J)ig. i6o., ABh» u^n thf Cafe upi 
which (hew that no a£Iion can b 
an affumpfit in confideration of f( 


457 

1804,' 

Jo»F» 

agmi0 

AsasvsmiAi^k 


is unknown. All 
[ilefded in x Com, 
AJfump/itf F. 8., 
maintained upon 
»earance where the 


party was not chargeable ; as in^e cafe of an heir who 
has no affets. This cafe i^'-A)t didinguilhable in principle 
“T'b i\.d.tkl^uch an a£lion the plaintiff mud 
diew that he was in’ a dtuation to forbear fome perfon 
whom he might have fued, whom it would have been 
beneficial to him to have fued, and, confequently, whom 
it was detrimental to him to forbear fuing. Here it if 
not fliewn that any perfon was liable to the plaintiff at the' 
time of the promife made; for the original debtor was 
dead, and no reprefentation was taken out, nor, for aught 
appears, any affets, nor any fuit furccafed in.conffquence 
of the |)romife which the plaintiff ^uld li^c fupported, 

^ la 
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In Bmith V, (^), the plaintiff declared that his father 
bequeathed hinl a legacy of 7/. and made C. his execu¬ 
trix, and died, and that the defendant intermarried with 
C.; and that in consideration that aflets of the plaintiff's 
father came into the hands of the defendant, and in con- 
fideiation that the plaintiff would forbear ( 3 ) the 7/. till 
Ail Saints following, the defendant promifed to pay it at 
that time; and then the plaintiff (hewed that he had for¬ 
borne, &c. till the day, yet the defendant had not paid 
him. The defendant pleaded that C., the executrix of the 
father, died inteftate at fuch a place before thepramife mad§: 
upon which the plaintiff demurred ; and judgment was 
given againft him/ for by the death of the executrix be¬ 
fore the promife, ^ appeared that there was not any con- 
(Ideration fufEcienC to charge the defendant, who was not 
chargeable with tl/. j'^gacy after the death of his wife, 
the executrix. report dates further, that th? de¬ 

claration was alfoj jolden ill, “ hecanfe it did netJhew pre-r 
fi/ely •what perfon fte plaintiff ivas to forbear to fue for the 
•jl.l for it could nt^. be intended that he fliould forbear 
the defendant, who appeared by law was not charge¬ 
able with it.’* So in Rojyt. Langdale (r), the plaintiff 
declared againd a feme adniiniifiV^trj^v, 

Jideration that he would forbear fuit until fie had taken out 
letters of admmifiration^ promifed to pay him a certain fum 
owing fb him by her intedate. And after verdift and 
judgment, error was brought; for that the plaintiff had 
fet forth no confidcration for the aflumpfit i for till ad* 
minidration taken out by the defendant die was not liable 

(a) Telv, i1t4. 

(£) i-*e. forbear to fue the defendant for the 7 /. according ro the report qf 
the S. C. in Cro. Joe. *57. 

(f) Sty. 248. and vide Hayward v. Duthtty ib. 405, 


(9 
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|o be fued, except there were a caufe depending, which 1804. 
there was not. And this was holden to be a good "■ 

JONXt V 

exception. The fubfequent cafe indeed, of Hume\» Hin- againjl 
fon{a)y may feem to contiadidl that, where it was holden ^•’**®^"*’**'» 
that a general forbearance cf the debt v/as in efFe£V a for- 
Hb'arance to fue all the world, and was fuflicic-nt to uphold 
an afiumpfit, without (liewing that any particular perfon 
was liable to pay; but that, i« is to be obferved, was after 
verdi^ll, when it might be prefumed that fome perfon wag 
fhewn to be liable. And further, it is faid to have been 
decided upon the authority of a cafe of Hill v- Bailey, 
over-ruling that of Smith v. Jones. But in Hill v. Bailey, 
which is reported in i Rol. Abr. 22. \b), there was an 
pverment that the goods of the plain off’s debtor camt 
legitimo modo after his death to the d^sfendant, who, in. 
conlideration that the plaintiff wouldyo \bear his debt, pro- 
inifed to pay it. There was, therefor*., a good confidera- 
tion for the promife to forbear generzily. And in Rey¬ 
nolds V. Prcjfer (r), Hardres, in argumwt, cites the fame 
cafe of Hume v. Hutton (under the jrame of Hummers v. 

Huntoti), as having been adjudged^io be m confideration 
to fuffain the promife. 'S another cafe which may 

ibr the pla»i...-fi, of v. Copleion (//), where 

the defendant’s late hufband being indebted to the plain¬ 
tiff, and the defendant about to come to London, and in 
fear of being arrefled by the plaintiff, fhe promifed to 
pay him in confideration that he would not trouble her, 
and would forbear till Michaelmas. And after verdi£^ it 
was moved m arrell of judgment, that flie not being 
fliewn to be executrix or adminiflratrix, her forbearance 
was not .any confideration} which was agreed by the 

(«) •’ilfjr, 304. (i) And viJe t Diimv.. jibr. 50. 

lluidr.’ji. (</) I j6i. 1 Sid. 2^2, and j K'.b.ZCGm 

Court: 
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1804. Court: but tl^ey held that the fubfequent words, ftrhear 

... till Michaelmas^ were general, not only to forbear her but 

all others, and made a good confideration. But the opi- 
^iBsu«»RAif, jjJqjj afterwards delivered by Hyde C. J. very much (hakes 
the authority of this cafe; for he fays that a forbearance 
to fue one who fears to he /tied is a^good condderatioil; 
which certainly cannot be ‘maintained: and he cited a 
cafe in C. B. when he fat there, where a woman, who 
feared that the dead body of her fon would be arrelled 
for debt, was holden liable upon a promife to pay in con> 
(ideration of forbearance, though (he was neither exctu- 
trix nor adminiftratrix. But of this the other Judges are 
faid to have doubted. [Lord Ellenhorough C. J. It is im- 
poBible to contenc that this laft forbearance could be a 
good con6deratioirfor an afiumpfiCi for to feize a dead 
body upon any /u^h pretence would be contra bonos 
mores, and an ex^ ^ rtion upon the relatives.^ The weight 
then of the authoi ^ties is with the defendant, as the prin¬ 
ciple clearly is wim him. For as where the forbearance 
is Rated to be of tm defendant himfelf, the plaintiff mu(k 
Ibew that he was belbre liable to be fued : fo when the 
forbearance is general, of an’ world, it is equally rea-^ 
fopable that the plaintiff (houlJ^fet*^ fomT’oHF ptflon 
who was liable to him: for the forbearance of a ground- 
lefs fuit hasT been holden to be no confideration for an 
affunpfit } as in Tooley v. Windham (a), and Lloyd v. 
Lee {/)• Here the defendant is not (hewn to.be executrix 
or adminiftratrix, or to have adets; and a promife even 
by an executor, as fuch, is a mere nudum pa£lum without; 
affets at the time (c), 

{«) Cre Shu ao6, {i) 1 Stra^ 94. 

(f) SaHH V Hughetf 7 Tim Rtf 25 ° " «■ 

ftrxh 
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yeruis contra. The coniidcration of general forbear¬ 
ance, as here laid, is fufficient to maintain the alTumpfit. 
To fuftain % promife the conlideration mud either be be- 
^nehcial to the defendant or detrimental to the plaintiff. 
In Pillatis 'V. Van Mierop (a), Tates J. fays, ** Any da¬ 
mage to another, or fufpennon or forbearance of his rights 
is a foundation for an undertaking, and will make it bind¬ 
ing, though no aclual benefit accrue to the party under¬ 
taking He adds, that there ** the promife and under¬ 
taking of the defendants did occafion a of lofs to 

the .plaintiffs.** It is part of the definition that there 
mud be a right in the plaintiff; which fumifhes an an* 
fwer to the cafes of Tooiey v. Windham [b) and Lloyd v* 
Lee{c)f where no fuch right appeared. Now here the 
plaintiff (hews a debt due, and a right to recover, though 
not againd any perfon named: but 't s enough that he 
fhews a poffibility of lofs by the forbears 'ice. [Lord Ellen~ 
borough C. J. It is not entitled to the r.|iime ef forbearance 
unlefs you fliew fomething or fomebody to be forborne. 
If there be a right which can be eyforced againd any 
body, no doubt that a promife ^;,i6rbear is a good con- 
fideration : but if there bep«iO perfon liable, how is it en¬ 
titled to the name Oi .^jiality of forbearance The cafes 
(hew that it is fufficient if there be a right in the plaintiff, 
which is forborne, though not (l)ewn to be capable of 
being enforced at tile time againd any particular perfon; 
as in ^lich Copleion {d)^ where the confideration relied 
o.i by the Court was not the fear of being fued, but the 
general forbearance^ ** to forbear tiil Michaelmas And 
yet it was not averred there that either the defendant or 


1804. 

Jowiet 

agmnft 

AshSurkham. 


(4) 3 Burr. 1673. (i) Cto. Flh. 106 

(f) I Stra. {J} I Lev. | ATri S6S. 

* any 
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any other perfon was executrix, &c. of the deceafed 
debtor •, and confequently no perfon appeared to be liable 
to the plaintiff at the time* So in the cafe of Hillv, 
Bailey in i Rol, Abr» 22*, the confideration relied on was 
not that the goods of the deceafed debtor came to the 
defendant’s hands legitimo modo^ for then there was no oc- 
cahun^to lay any forbearance; but the judgment turned 
on the fufficicncy of the general forbearance to fue, to 
fuftain the aflumpfit. {^Lawrence}* The promife to for¬ 
bear goes farther than the lawful pofleflion of affets j for 
it makes the defendant liable to judgment de bonis pro- 
priis, and not merely as far as the aflets go.J Then the 
caTe of Hume v. Hinton (<3) is in point (which is merely 
mifquoted by Heirdres {b) in argument), and that was fub- 
fequent to Smith v. Jonet (c), which, it appears from all 
the reports of if taken together, was a promife, not for 
forbearance genttjn'i'yt but to forbear the defendant t which 
reconciles the authorities: and the fame anfwer will- 
apply to Rofyer 4 Latigdale (r/), which was a promife in 
confideratiou thac^*he plaintiff would forbear fuit until the 
defendant had takei. out adminiftration ; which was taken 
to mean a forbearanceSo the defendant. But where a 
perfon is fued as executor^ wli.: ;h cafe in Roan 

V. Hughes {e), his liability on a promife to pay can only 
be coextefifive with his original liability in refpeff of 
affets. 


Marryatf in reply, was flopped by the Court. 


(<j) Sly. 304. (i) liar Jr. yj, 

(f) Tel^, 1S4. Cn. ^ac. 257. O-iucn. 133. 

(d) Sry.z^i, (f) ■jTemRe/>. 350. n. 


Lord 
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Lord Ellenborough C. J. The way in which I am 
difpofed to confider this cafe will break in upon no recog> 
nizcd rule of hw, nor on the plain fenfe of what was laid 
down by Mr. Juftice T'otes^ in the cafe oi Pillans v. Van 
Mierop. It is a known rule of law, that to make a pro- 
mife obligatory there muft be fome benefit to the party 
making it, or fome detriment to the party to whom it is 
made; otherwife it is conGdered as nudum padum and 
cannot be enforced. 1 do not fay that the opinion which 
1 have formed will not break in on any of the cafes which 
haw been cited, but it entrenches on no general rule ; 
and in order to flicw that, I .will examine the rule re¬ 
ferred to as laid down by Mr. Jultice Tates, and fee how 
it applies to the prefent cafe. He fays that “ any damage 
to another, or fufpenfion or forbearance of his right, is 
a foundation for an undertaking,” &c. Now how docs 
the plaintiff fliew any damage to liimfcif by forbearing to 
fue, when there was no fund which ct’uld be the object 
of fuit: where it docs not appear t\it any perfon in 
rerum natura was liable to be fued by-'iiim ? No i-ight can 
cxifl in this vague, abfi:ra£t, and 'rifeGiiite way. Ujght is 
a correlative term : there/fhull be fome object of right*, 
fome obje£t of fuit; lo'me patty who, in refpecl: of fome 
fund or fome character known in the law, is liable; 
otherwife there cannot be faid to be any right. Has there 
been then any fu/petifion of the plaintiff’s right? Now 
unlefs a right is capable of being excrcifed, unlefs it can 
be put in force, there can be no fufpeiiGon of it. And 
that it could have been exercifed or put in force, but for 
the promife made by the defendant, is not fliewn. Then 
what forbearance is fliewn ? It mull be a forbearance of a 
right which may be enfoiccd with effetl. It is true 
a promife may be binding though there may be no 

adlual 
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1804. a£Iual benefit refulting to the party making it, beeaufe 
is enough if the plaintiff may be damaged by it; but it 
^agatnft does not appear here that the forbearance could produce 
Ashhuiinjmm. detriment to the plaintiff. It docs not therefore ap* 
pear that Mr. Juilice Tates laid down any doctrine which 
does not fquare with the general received rule of law^ 
that to fuflain a promife there muff be a benefit on the 
one hand or a detriment on the other. But here, whe¬ 
ther there were any reprefentative or any funds of the 
original debtor does not appear. Then, as to the cafes- 
cited, that of Ro/yer v. Langdale is ftrong to the pur- 
pofe *, for it was there decided that a promife in con- 
fideration that the plaintiff would forbear fuit until the 
defendant had taken out letters of adminiffration was 
without foundation, becaufe it did not appear that the 
party was liable before adminiffration taken oun And 
this was rightly determined; for forbearance of an un¬ 
founded fuit is np forbearance. But this cafe is at¬ 


tempted to be metXjy that of Hume v. Hinton^ in the fame 
book, where a prA^nife by the mother of an inteftate 
indebted to the plaimH^tkat if he would flay for the 
money till a given day fhe wob^d pay it^was fuftainedk 
That, however, was after verdict i' And that is material to 
be attended* to, becaufe it might be prefumed to have 
been proved that the defendant had fo intermeddled with 
the inteffate’s effeds to make herfelf liable as executrix 
de fon tort, and had funds of the deceafed jn her hands 
for which,- but for the promife made, fhe might have 
been fued in that chara£ter. But no fuch intendment 
can be made here. The cafe of ^ii k v. CopUton is alfo 
relied on. That too was after verdict •, and it was moved 
in arreft of judgment, for want of confideration. 1 think 
that even after verdiff, that declaration, would be bad, 

being 
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being vicious on the face of it. It is dated that the de« 1804. 
fendant's late hufband was indebted to the plaintiff, and 

Jones 

that fhe (not dating her to be cloathed with any repre* ugairji 
fentative chara£lev) jibout to come to Loudon, and being 
in fear to be arrejleil by the plaintiff, promifed, &c. Now 
an attempt to impofe upon a perfon an unlawful terror, 

(and the threatening of an unlawful fuit is as bad), can 
never be a good conCdcration for a promife to pay: yet 
that ground is inllfted on by the Chief Judice. And as to 
the cafe there cited by him, of a mother who promifed to 
pay, on forbearance of the plaintiff to arrelt the dead body 
of her fon, which flie feared he was about to do j it is con¬ 
trary to every principle of law and moral ftellng. Such 
an a£t is revolting to humanity, and illegal; and there¬ 
fore any promife extorted by the fear of it could never be 
valid in law. It might as well be faid that a promife, in 
confideration that one would withdraw a piffol from ano¬ 
ther's breaft, could be enforced agaiuft the patty a£ling 
under fuch unlawful terror. Here, there being no con¬ 
fideration of benefit to the defendant, or of detriment or 
poflibility of detriment to the pla'ntiff, fliewn by him on 
the face of the declaration, anil this coming on upon de¬ 
murrer, where nothing can be intended, as it may after ver- 
did, I am clearly of opinion that the declaration is bad. 

Grose J. It muff be admitted, that if a confideratiofi 
for the pronjife do not fulliciently appear upon the face of 
the declaration, it cannot be fiipported. There is a 
great difference between quetlions of this fort, arifing 
upon demurrer to the declaration, and in airell of judg¬ 
ment after vcrdicl j in which latter cafe every thing is to 
be intended which can be in favour of tlic verdidt: but 
not fo on demurrer. It ia however faid, that a dtitimcnt 
VoL. IV. Kk - to 
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iSo4t to the plaintiff will fupport an aifumpHt as well as a be« 
nefit to the defendant, and that here the plaintiff alleges 
? forlearance. But it is a perverfion of terms to call that 

4L1HBURNHAM. , y -f 1 r , 

a Jcrbearance to fue if there were no perion who was ca¬ 
pable of being fued: and here none is (hewn. There 
can be no forbearance in fuch a cafe; and therefore there 
is an end of the confideration. This is too plain to re¬ 
quire any thing further to be faid upon it, and makes it 
unneerffary, after what my Lord ha^ faid, to enter into 
the confideration of the cafes. 

Lawrence J. This queftion aVifes upon a fpecial de¬ 
murrer, which points out an objet^ion to the declaration, 
that no perfon is Rated who was liable to be fued at the 
time of the promife made, in refpe(£I to whom the plain¬ 
tiff can be faid to have forborne fuit. And on this ground 
the cafe is diftinguiftiable fiom thofe relied on by the 
plaintiff's counfcl, which were after verdi^f *, and in fup¬ 
port of which it itiight be faid that when the jury found 
that the plaintiff did forbear to fue^ they mud be prefumed 
to have found, upon proof laid before them, that there 
was fomebody who could have been fued. But no fuch 
intendment can be made upon demurrer. The argument 
proceeds upon a falacy, in fuppofing that fome perfon 
muff jjxift liable to the plaintiff's fuit, to forbear whom 
mud confequently be a difadvantage to him, and a con- 
jidcratioii for the defendant’s promife. But that is not 
fo. The deceafed might leave no affets, and there might 
be no adminiffration to him taken out: there w'ouid then 
be no perfon to fue. So he might be a baftard and have 
no legal reprefentatives entitled to take out adminiflration 
of his effecls, in which cafe the Crown would be entitled 
to them j and dill there w'ould bo nobody to be fued. It 

4 >5 
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!s not therefore true that there diuft be fomebody liable 
to whom a forbearance to fue may refer. And 1 agree 
with the argument of the defendant’s counfcl that if it be 
^ no confideration for the promife to forbear t 9 fue the defend^ 
ant without fliewing that the defendant was be/ore liable 
to have been fued, it can be no conflderation for a promife 
to forbear to fue ail the world generally, without (hewing 
that fome perfon or other was liable to be fued: for with-* 
out that, the plaintiff does not (hew any detriment arifiug 
to him from the forbearance of his fuit. The principle is 
admitted that the plaintiff mud fhew fome benefit to the 
defendant or fome detriment to himfelf* And I under«> 
(land Mr. Judice Tates, in illudrating that principle ii| 
the pa/l'ige cited, to fay that where it appears on the face 
of the declaration that there is fomebody whom the plain¬ 
tiff may fue, it is not nectffary to fliew that he would be 
benefited by fulng him ; it is fuflicient that there is fome 
perfon whom* he might fue, and from whom he might 
obtain fatisfaclioHk 

Le Blanc J. The definllion by Mr. Judice Tates of 
a confideration fufificient to maintain a promife is, that it 
be either of fome benefit to the defendant or fome de¬ 
triment to the plaintiff. It is fufficient, if it be a detri¬ 
ment to the plaintiff, though no acStual benefit accrue to 
the party undertaking. So far only the definition goes* 
Afterwards, indeed, in commenting on that definition, he 
fays, that the*promire of the defeUdunt did dccafion n pof- 
fibility of lofs the plaintiffs. TJhey might, he fiys, have 
been thereb* p?evented from reforting to the original 
debtor, or getting further fecurity from him. But all this 
latter part is only a comment on the definition, and 
(hewing how the cafe then in judgment applied to it. 

Kk 2 But 
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But I do not take it to be any part of the definition itfelF 
intended to be laid down by him, that if any perfon ft'ated' 
that he had forborne fuing on a caufe of a£fion which 
might (or might not) by po£ibHiiy occafion a lofs to him*,, 
that was a fufficient ground for an undertaking by 
another to pay him. Now here the plaintiff endeavours 
to make oat a detriment to himfclf by fhewiiig that one 
deceafed was indebted to him, and that in confideration 
that he would forbear and give day of payment the de** 
fendant promifed, &c. But it does not follow of courffe 
from thende that any detriment arofe to the plaintiff 
from his forbearance, if it do not appear that there was 
any perfon whom he could have fhed. And the general 
current of authorities fhews that it is not fufficient to 
Rate a confideration to forbear generally, unlcfs it be 
alfo fhew'n that there was fume perfon to be forborne. 
Now here the declaration does not flate that there was 
any reprefentative of the debtor, or that any perfon had 
taken out adminifiraiion to him, or that any perfon was 
going to adminiiler to the efl'etSls and to fatisfy the plain* 
tiff’s debt, but was prevented from fo doing by the un¬ 
dertaking of the defendant, 'rhere, therefore, appears 
to be a want of confideration to fuflaln the promife. 

Judgment for the Defendant.. 
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^Chetham as:ainjl Wjjlliamson and Others. 

* J N trover for fo many horfe loads of coalsy a fpecial ver** A. being m^rt- 
Ai€t was found, ftatlng in fubftance, ^rtatn 

That one Richard Nettleton, being feized in fee, fubjea e«itUd'to 
to an equity of redemption in one Edward Hyde^ of cer- »he equity ofre- 

^ ' dempiian, by 

tain lands and tenements in Houghtony in the parilh of and reieafe. 

A. cnniey^ and 

Manchejiery in the county of Lancajiery by an indenture of F reieafes tiie 
leafe of the 28th of Marchy M. between the (ee, who b) the 

faid R. NeitUton of the firft part and £). Hohfon of the fe- coTeoanti^wth' 
cond part, and by another indenture of releafe, of the apth “hllMVAairb^ 
of Marchy between the fame parties of the firft and fecond 

his hfirs and af- 

part, and the faid Edward H^dc of the third part; in ti^ns at aii tioies 

to enter upon he 

confideration of 5/. paid by Hobfon to Nettietony and of Janjs to rcar«.li 
63/. paid by Hobfon to Hydcy Nettleion grantedy rehafedy "nd to uke and* 
and tonfirmed^Xo Hobfon and his heirs the faid premifes, to his'and 
to have and to hold the fame to Hobfon and his heirs: 

* Thu IS only a ii« 

and Hyde (hereby reltafed to Hobjon and his heirs ail eence, and *.011- 

, . veys no in*ereft 

his power, title, and equity of redemption, and alllns m the foil fu as to 

right, title, eftate, &c. in the premifes. The fpecial ver- Shofe cuILmg** 

di£l: then fet out the laft-mentioned indenture verbatim, 

which, after reciting that the fame premifes had been be- lfo^’are'*«'an ** 

fore conveyed in mortgage by Hyde to Nettleton and his 

' o o y ^ (eivatjon outrff 

heirs, witnefled that Nettietony att the*inftaiKe of Hydcy and the grant in k- 
for the faid confideration of 63/. paid by Holfon to Hydey l^ad nor the irgsa 
granted, reloafed, and confirmed to Hobfon the premifes, the'um^'"** 
&c. in Haughtstty then in the tenure of Htdfony habendum 
to Hobfon and his heirs, wkh all ways, liberties, cafe- 
ments, profits, &c. abfolutcly without any equity of re¬ 
demption, and Hyde thereby releafed to Hobfon and his 
heirs all his equity of redemption, and all his right, title, 
intcreft^ eftate,'cldim, and demand whatfoever iii the 

£ k 3 fame 
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fame premifes. And Hebfon covenanted and granted to 
■ }iyde znd his heirs an annual rent of 19/. 4(f. payable out 
of the premifes, with a power of entering and diftraining 
the fame in .cafe of non-payment at the time. And Hob^ 
fan further covenantcil, and granted, for liimlelf, Ills heirs, 
&c. to HydezvA his heirs, &c. that it (hall and may be 
lawful to and for the faid E, Hyde^ his heirs, &c. at all 
** times hereafter to enter into all or any part of the pre- 
mifes to fearch for and dig for coal or ftone, or any 
other mine or mineral whatfoever, and the fame to 
take, have, and carry away to their own ufe j provided 
and upon condition that it (hall and may be lawful to 
** and for the faid D. Hobfon^ his heirs, &c. and the oc- 
copiers of the premifes, to have and take, by way of 
deduction and allowance, all or fo much of the rent of 
19 (hillings and fourpence aforefaid as (hall be reafon- 
** able for any hurt, damage, or prejudice that (liall be 
<* done to the premifes by reafon of digging for or car- 
** rying away of any mine or mines as aforefaid.” And 
Hobfon Ukewife covenanted with and granted to Hyde, 
his heirs, &c. to fufTer and permit Hyde, his heirs, &c. 
or agents, to hunt, &c. upon the premifes, and take the 
game, &c. The fpecial vcrdldt then found the feifin 
of Hobfon, by virtue of the indenture and the ftatute 
of ufes, in the premifes thereby meant to be conveyed to, 
him. It then dated, that the faid jS. Hyde in his lifetime 
was alfo feifed in fee of other lands in Hauqbton, and that 
he conveyed the fame in feveral parcels to other perfons 
refpedlively by indenture of leafe and releafe, (o which 
Hobfon was alfo a party, made in the fame form, and 
containing the fame exceptions, refervations, gifts, grants,j 
and covenants as were contained in the before-mentioned 
indentures of leafe and releafe to Hobfon^ And that after-; 

wards. 
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ward»f on the ift of January * 777 » aH the eftatc, right, 
title, intereft, and property granted and conveyed to 
Hohfon by the faid indentures of leafe and releaie, 

, of the 28th and apch of March 6 and alfo 

granted and conveyed to the-faid feveral other perfons by 
indentures of leafe and releafe, by divers mefoe defcents 
and conveyances became and virere veiled in George 
Hyde Clarke t as tenant for life thereof, without impeach- 
ment of wade, and that he is now feifed thereof for his 
life, without impeachment of wafte. That on the id of 
January 1781, all the edate, right,, title, intered, pro- 
perty, claim, demand, and power of the' faid Ed, Hyde^ 
which was excepted, referved, given, granted, or con¬ 
veyed to him by the faid indentures of leafe and releafe, 
became and were by divers mefne aflfigriments and con¬ 
veyances veded in the plaintiff Chetham in fee, who 
is now entitled thereto in the fame and in as ample and 
beneficial a manner as the faid Ed. Hyde would have been 
if now living. That on the id of January 1781, all the 
edate, right, title, intered, property, claim, demand, and 
power of the faid E. Hyde, which was excepted, referved, 
given, granted, or. conveyed to him by the faid other 
conveyances to the fud other perfons refpeflively, became 
and were, by divers mefne defcents and conveyances, 
veded in the plaintiff in fee \ and that he is now entitled 
thereto in the fame and in as ample and beneficial a man¬ 
ner as the faid E. Hyde would have been if now living. 
That upwards of 60 years ago, and alfo within 60 years, 
the perfons refpeflivcly claiming under the faid E. Hyde 
by virtue of tlie exception, refervation, gift, grant, or 
conveyance to him in the faid indentures of leafe and 
releafe above particularly mentioned, and their refpe£llve 
leffecs and agents, have from time to time at their plea- 

K k 4 fure 
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fure dug and got coals for their o»n ufc under the prc-* 
mifes mentioned in the faid indentures of leafc and re« 
leafc above particularly mentioned, and ha\e from time 
to time paid or allowed to the perfons who were owners 
or tenants of the eftate and intereil conveyed to the faid 
D, Hobjhttf as aforefaid, dilierent fums of money as com> 
penfations for the injury from time to time done to the 
land. The fpecial verdi£t then fet forth an agreement in 
writing, made on the 4th of November- 1782, at Prejion^ 
between the plaintiff and one Fhtcher^ and (igned by 
them, (which Fletcher was then an agent of the faid G. 
Hyde Claike for the management of his collieries in 
Haughiotty worked by a water engine, G. H, Clarke then 
being refident in the ifland of Jamaica; and which Fletcher 
made the agreement on the behalf of G. H, Clarke without 
any fpecial authority for that purpofe from G. H* Clarke^ 
and without his {Flefcher^s) having any knowledge of the 
faid indentures of leafe and releafe,) whereby it w'as agreed 
between the plaintiff and FUtcher as follows; ** id, Mr. 
Chetham agrees to fet all his coals in Houghton that he 
above the level of or can be laid dry by Mr. Clarke's pre- 
fenc water engine in Houghton to Mr. Clarke of Hyde^ exf 
cept fo much of his coal as is in a meadow In Houghton 
called Jafper Meadow in the occupation of S. Hague^ which 
coal ^ faid meadow Mr. Chetham agrees to fet to Mr. 
Arden of Stockport, together with the liberty of finking 
pits, &c. for the getting and vending the fame. 2d, Mr, 
Clarke and Mr. Arden to begin with all convenient fpeed 
to prepare for getting faid coal refpe£lively, and work the 
faid intended collieries in a regular and proper manner, 
fo as to get faid coal in its due courfe with their other 
coal in other lands adjoining, according to the ufual me-r 
tbod| &p. 3d| Mr, Clarke and Mr, Arden tp render an 

appount 
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account once in each month if required of all coal vrhich 1804. 
(hail have been gotten and fold by them refpeftxTcly, and ^TimTam 
fuffer Mr. Chetham to infpc^ the colliery books. 8 fC, and 

^ * WXLLlAMSOir. 

once in every quarter of a year pay one penny for every 
horfe load of coal fo gotten and fold; and alfo to allow 
Mr. Chttham to take and carry away for the ufe of his 
own fire two horfe loads of coal from each of their coal 
pits weekly, dec. 4th, Mr. Chetham not at any time to 
do or fuffer any thing whereby the faid collieries of Mr. 

Cla, he or Mr. Arden may be injured, &c. And, laftly, 

Mr. Chetham agrees to execute a leafe to Mr. Arden and 
Mr. Clarke as foon as leafes and counterparts can be pre¬ 
pared agreeable to the above conditions. It is at the fame 
time agreed that Mr. Chetham is to have the liberty of 
appointing one collier to be employed at each pit, and 
fuch collier to be paid the ufual wages by Mr. Arden and 
Mr. Clarhef he doing the like work.” Th it fuch part of 
the coals mentioned in the indentures of leafe and releafe 
of the 28th and 29th of March, 61 V tsf M., as lie above 
the level of or could be laid dry by the water engine of 
jthe faid G. H, Clarke in the agreement mentioned, are 
part of the coals comprifed in the above agreement. That 
G. if. Clarke, after the making fuch agreement, aflented 
to It, and by virtue thereof from time to time got the 
coal lying above the level of his faid water engine, and he 
and hib agents or leflees have regularly from time to time 
hitherto p%id to the plaintiff one penny for every horfe 
load of coal gotten under the faid agreement, That the 
plaintiff has from time to time fince the making of the 
faid agreement appointed a collier, who has been em¬ 
ployed at each pit by G. H. Clarke, and been paid by him 
according to the agreement. That G. Clarke after- 
|S9rd9, on tho* 22d of December 1798, demifed to the de¬ 
fendants 
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Fendtats the coal mines mentioned in the agreement) to¬ 
gether with his other coal mines in Haughton^ as tenants 
From year to year, who entered and were pofllfled of the 
fame. It then dated that the defendants got the coals in 
queftton under the piemifes mentioned in the indentures 
ofleafe and releafe of the 28th and 29th of Maich^ 6 W'. 
tsT M., which coals were gotten by them under a level of 
the water engine of G. H. Clarke mentioned in the agree¬ 
ment, and that no part of the fald coals could be laid dry 
by the faid water engine; and that no part of the faid coals 
were comprifed in the faid agreement. That notice was 
given by the plaintiff to the defendants not to get the coals 
fo lituated, and that the defendants, after fuch notices, 
got and converted the fame to their own ufe, 8cc. 

Littledale for the plaintiff, after flating the queftioii 
to be. Whether Ednvard Hyde^ the rcleafor, had an 
eaclufive right to the coal under the lands thereby con¬ 
veyed, or only a concurrent right with Darnel Hobfon, 
the releafee, from whom the defendint claimed, con¬ 
tended that the covenant whereby Hohfon ** covenanted 
and granted to Ed. Hyde and his heirs, &c. that it fhould 
and might be lawful for E, his heirs, &c. at all times 
to enter into all or any part of the premifes to dig for 
coal, &c. and carry it away,*’ &c. which covenant was 
contained in the indenture whereby NettUtoUf the mort¬ 
gagee, at the inflance of Ed. conveyed the legal eftate, 

and E. Hyde releafed his equity of redemption to Hohfon^ 
did amount to a refervation and exception of the coal in 
the grant to Hobfon^ the legal eflate and inheritance of 
which remained in Ed. Hyde and thofe chiming under 
him. Shep, Touch, 77. Shep. Com. JJfur. 303. Co. Lit. 
47. o , which latter («. 7.) notes Drake v.“ Munday^ Cfo, 

Car. 
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Car, 207.} where there^ was a leafe for fears by indenture, 
and the leiTee covenanted to pay 5/. a-year; and held to 
be a refervation. [Lord Ellenhrmgh C. J. Is th^re not 
a general rule which overrides all thefe cafes, namely, 
that the words of the deed (hall enure according to the 
apparent intent of the parties, as by law it may; as in Lord 
Moufrtjoy*s cafe. Moor, 174.; where a prwtjo, though 
ufually taken as a word of condition or covenant, yet 
coupled with and explained by other words, was holdcii 
to operate as a word of grant ? There is no magic in 
words.] Here then the intent was that Ed, Hyde (hould 
have the exclufive right to the coal; and Lord Mounts 
/.//s cafe is an authority for that con(lru£tion. And there 
need no authority to fliew that Ed, Hyde had a fee. Lord 
Mcunijoy*s cafe is more fully reported in i And* 307., 
where it is dated that he, being feifed of two parts of the 
manor of Sar/ord, by indenture inrolled, bargained and 
fold the fame to J, and C. B, and to the heirs of J ,; 
which indenture, after feveral covenants, proceeded thus: 
*' Provided always and it is covenanted, granted, con¬ 
cluded, and agreed between the faid parties, and the faid 
and C. B, and their heirs covenant and grant to and 
with Lord Moantjoyt his heirs, &c. that it fliall be lawful 
to and for the faid Ld, Af., his heirs, &c. at all times 
hereafter to have, take, and dig in and upon the heath 
ground of the premifes from time to time fudicient ores, 
heath turves, &c. for the making of allumor copperas, and 
to build, &c. without let or interruption of the faid J. and 
C, B.f their heirs,” &c. And the opinion of the Judges, 
amongft other points, was, i. that the two parts were 
fudiciently conveyed to the faid J, and C, B, abfolutely 
without any condition ; 2. that Ld. M, by the afllirance 
palTcd by lun\ and J, and C, B, had fulTcient intered 
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and right In fee to dig fuch turves, ore, &c. as mentionel 
in the provifo. {Lavinnat J, There Lord Mount wa« 
feifed of the legal eftate at the time of the grant, which 
makes all the difference.]] Lord Mottnijoya cafe was onlf 
a liberty to dig ore, See. for a particular purpofe. 

Lord Ellekborough C. J. Even if E. Hyde had 
been feifed of the legal eftate, wluch lie was not, yet the 
liberty referved of digging for coals could not give him 
the exclulive right to them. No cafe can be named 
where one v/ho has only a liberty of digging for coals in 
another’s foil has an exclufive right to the coals, fo as to 
enable him to maintain trover againll the owner of the 
eftate for coals raifed by him. The cafe of Lord Mount- 
Joyt as cited from Anderfoti, is deciGve agatnft the plaintiff ^ 
and ftill more as it is reported in Godholt (a), which is 
direfUy in point. Thofe who compared it to a grant of 
common fans nombre ufed that as the (Irongeft inffance 
to Ihcw that it could not be an exclufive right. 

Lawrence J. The covenant in this cafe cannot ope¬ 
rate as an exception or refervation in favour of Ed- Hyde^ 
who had no kgal eftate in him qa the ^me, but only the 
equity of redemption. He was in law no more than a 
ft ranger to the eftate, and could not except or referve 
that which he had not before. The covenant, therefore, 
can only operate as a grant; but a grant will nQt pafs the 
land itfelf Without liyery^ * 

Eer Curiaw, Judgment for the Defendant 

fFood was to have argued for -the defendant. 

(«) Godi. 17. Arid alfo 4Lfoif. 147. S. C., where itia faid that 
the Juflicea ** were of opinion tbat Pnwm and hia heir3,*notwithRan<liii{ the 
{rant to the lord, owaers of the foil there might dig there*'* 


9 
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^T^HE plaintiff declared, that whereas by a charter- OnenMydecUrr 

e rr ‘ \ covenant that 

party or affreightment, purporting to be tndeniedt the deed was m- 

madet ami concluded in London on the 6th of February 1 80 1, ^Mdfui 7 tud!d nn 

between the plaintiff as owner of the Chip Jirgo, then lying on**”*^ 

in the river Thames, and bound on a voyage to Demerora, I*** 

^ ® irlelt IS flawed on 

on the one part, and the defendant and one 7 . B. of • 1»« 

London, merchants, on the other part; but which charter- derud^madf^ani 

party was in fa£t jir^ indented, made, and concluded after a°charterparty7* 

the faid 6th of February, &c. and alfo after the i 2 th of averl 

the fame February, to wit, on the 15/A of March 1801 ; etfcliwd niuhe 

and not on the faid 6th of February, of at any time be- »sthorMtfrc*r 

^ ^ * conraiticd a co- 

fore, or on the faid i ath of February in that year; and was venant by the 

alfo in faff fealed and delivered by the plaintiff and defcn- ftA^ flxuid and. 

dant only, and not by the faid J. B ,; one part of which 

faid charterparty fealed, &c. the plaintiff now brings 

here into court, the date whereof is the faid 6 th ci/February ^February, oa 

1801 i it was witnelfed, that the faid owner, for the con- >»“nd voyjge, 

fideratlons after mentioned, covenanted and agreed with anda cosenanc 

the faid freighters that the faid (hip Jhould and would pro- t^hat w 

ceed from Deptford, where fhe then lay, on or before the 

1 2th day of the faid February to the port of rendezvous for ?*T 

' ^ * cestaJn freight 

the (hips that were to join convoy for the IVeJl Indies, i>'r the 'oyjgi j 

. 11 voyage oeinf> 

'Andi proceed under convoy to Demeraras and on delivery av nedtobe 
of the cargo outwards, which was to be within ten days fh^frerjilt Mil- 
after arrival, (lie fjould and would receive on board from may'rww'na# 

atli in tf c> VS" 

nant, without averting thit the ihip foiled om or kfore the iztl of February; luuh Lovenanc that 
the fliip ihould foil e« ot before tiu nth of Febiuary being ci her ng toiid ti in prrcident, but 
only an independenc ci'vcnant, lor breach of which the patty had jik icinedy in damages, or n<it 
ot the fobliance or the contract, which uaa for the peitorm. jg or tl e v yagc tor which the 
fliip was chartered, and earning the freight, or being tendarcl impofiuk to le p rfomud bjt 
the partiei themMvea pot having extcuted the deed till after the 11 it. appointuo toi doing tk» 
a£t, and thtreby difpenling viith the pwtorniance of it. 
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Jhould and would proceed on her intended voyage on or before 
the day before mentioned. And the plaintiff, as fuch owner 
of the (hip, covenanted with the freighters that the (hip 
Ihould lay at Demerara for unloading the outward, and 
loading the homeward cargo, 60 running days, (10 for 
unloading, and the remaining 50 only to be reckoned from 
unloading) and the ufual time for unlo iding on her return 
to London, See ,; in conftdet ation whereof, and of every thing 
therein above mentioned, the defendant covenanted and 
agreed that the fiid freighters (hould load, &c. in the port 
of Demerara within the time limited, and (hould pay the 
freight. See, in two months after reporting at the cu(tom> 
houfe at London, And the plaintiff thereby covenanted 
with the freighters that they might keep the (hip on dc- 
muinge at Demerara 20 running days on the whole, on 
paynunt to the plaintiff of icl, a-day for every day be* 
yond the lay-days before mentioned. The plaintiff thert 
.iverred that the (liip did, ajter the making of the faid char- 
terparty, viz. on the 15//J ^^larch m the year aforcfaid, 
pfoctedfrom Deptford upon thejaid voyage, under and upon 
thete,ms as by the charteipatty. Sec. to the port of rendtz. 
vous for the (hips that were to join convoy in the 
Indies with her outvi ardbound cargo, which had been 
(liipped by the freighters, and afterwart’s proceeded uii* 

dcr 
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the agents of the freighters a full cargo, &c. and having 
received the fame on board, (liould therewith proceed 
from thence, after the expiration of the lay-days therein-* 
after mentioned, to the place of rendezvous for the con¬ 
voy for England, and having j'oined the fleet, (hould fail 
therewith for London, and there make true delivery of the 
cargo to the freighters, &c. And it was alfo in the faid 
charterparty alleged, that the faid owner did thereby cove¬ 
nant and agree with the faid freighters, that the faidptp 
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der convoy to Demerara^ where ihe arrived on the 29th 1804. 

of May following. That (he delivered her outwardbound ——■ 

cai^go within f o days after, and received a full homeward 
(argo from the agents of the freighters, and lay at D, ^***”®’^** 
60 running days for the purpofe of unloading and reload¬ 
ing, and that the freighters kept the (hip on demurrage 
at Detnerara above the lay-days in the charterparty men¬ 
tioned, which demurrage amounted to 200/. That the 
(hip afterwards joined convoy, &c , and on the 27th of 
January iSo2 arrived at London with her homeward 
cargo, &c., and there ended the faid voyage, and the 
freight, See. amounted to 1888/. 6/.; and .then the 
plaintiff averred, that two months and upwards had 
elapfed from the time of reporting the (hip at the cuf* 
tom-houfe, and that though he had performed and been 
ready and willing to perform every thing in the charter- 
party contained on his part to be performed, and •whu.b 
on Lit part and behalf could pojfthly be performed^ according to 
the tenor and tffedf, true intent and meaning, of the char¬ 
terparty, yet the defendant did not, at the expiration of 
two months from fuch report as aforefaid of the (liip’s arri¬ 
val, &c. or at any other time, pay to the plaintifF the faid 
fums for freight, &c. and demurrage, but made default, &c. 

The defendant, by Iws plea, craved o^r of the charter- 
party, which was in thefe words*:—^This charterparty of 
aflreightment, utdentedy madetand lorulttdtd in London this 
6^/6 day ^February i8or, between J. H. (the pi lintiff) 
owner of the fliip -^rgoy now lying in the river Thamet, 
and bound on a voyage to Demeraray of the one parr, and 
C. 7 *. C. (the defendant) and J. B. Sic. of the other part, 
witnelleth, that the faid owner, for the confiderations 
hereinafter mentioned, doth covenant, &c. with the faid 
freighters, &c. that the faid fliip Jhall and will proceed 

from 
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from Deptford^ where flie lies, on or before the llthef 
this pre/ent February, to the port of rendezvous, &c. and 
proceed under convoy, &c. to. Demerara, &c. and proceed 
froni thence^ &c. for London (aS before fct forth in the dc^ 
claration), in witnefs whereof the parties have hereunto 
fct their hands and feals the day and year firjl above written: 
and then the defendant demun^d, and (hewed for caufes 
that it is not alleged| nor does it appear by the declara¬ 
tion, that the faid (hip did proceed from Deptford on or 
before the 1 2 th of the faid February in the charterparty 
mentioned to the place of rendezvous, See *; nor that the 
charterparty was fif indented^ made^ and concluded after 
the 6th of February 1801. But that it appears by the 
charterparty that the fame was indented, made, and con^ 
eluded on the faid 6th of February in the year aforefaid; 
and that the plaintiff is by law eftopped from making the 
faid allegation. See. Joinder in demurrer. 

GileSf in fupport of the demurrer, after obferting that 
the allegation in the declaration was not that the charter- 
party was fealed and deliiSered after the date of it, which 
is the 6th of February^ but the allegation was of the time 
when it was im^ajeied^ made^ and concluded^ argued that the 
plaintiff was clipped from alleging that the charterparty 
was indented, made, and concluded after the 6th of February^ 
when it appears upon the face of it as ftated to have been 
indented, made, and concluded on the 6th of February. And 
though it be competent to a party to aver that a deed was 
delivered after the date, yet he canfiot make any allegation 
inconfiftent with the deed.- Goddard’^ cafe (<4), Bro, 
Abr^ Obligation, pi. 40. Departure, pi. 14. fLord Ellett* 
borough C. J. Srtone'yf. Bale {b) is decifive to Chew that a 

(a) % Rf/. 4. ft, (I) 3 Ltv, 

party 
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jKlrcy may sy^'a delivery of a deed on another day than 
that 6n which it bears date.] The dlAlodion taken is* that 
« party caonbt aver a ddltery on a day prior to the date. 

.But if the plaintiff be not efliopped from making the par* 
tkular allegation in the declatationy^as being equivalent to 
an arerment of the day of, delivery of the deed; then» 
adly, the deed <inuft be qonfidered as delivered on the 

f 

J$tb g^March, in which cafe itisvoid/iipOn the face of it t 
becattfe it appears from the whole fcope Of it, that it was 
a cq^itiop precedent to the payment of fijtight, &c. that 
proceed froth Dfptfirdt where it is ftated 
of JF^bruar^) lay, on or befoto 
^Febi^Uiiy*'^>the port of rendezvous, &c. and 
proceed-iutder convoy yo Demerafa, And the allegation 
thattljw deed was executed after the 12th will not fuper* 
fede the ncceQity^of alleging that a thing was done on the 
tath, which by the terms of the deed is m^e a condition 
precedent. Co. Lit* 206, 
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* La%wes^<c.<a^ was lapped by the Court. 


Lord Ellb^PA^H^ C. J. Flrll, as to the objedlion 

that the party is ,eftopped from faying that the deed was 

indentedt mddot and eoneludrd on a different day from that 

on which it bears date, T fee nothing incooA(lent with 

the deed in fuch an allegation, any more than if he had 

alleged that it was fealed and delivered on a day fubfe- 

quent. It is quite unimportant when it was Indented^ and 

equally fo when it was madt, by which may be underftood 

• • 

when it was nvrUten. Then the only material word ts 
coneludedf and a deed ca^^ •^nly be faid, to be eonctudtd 
when it is deihered* The time of delivery is the import 
taut time when iy takes its effe£i as^a deed ^ and the cafe 
Yol. IV. L1 tff 
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of Btme V. Bale (a) is in point to (hew that the delivery 
may be averred to be after the date. There is* ilierefores 
no repugnancy in the allegation. *Then} adlyi it is ob- 
jeded that the failing on the xath of February was a con* 
dition precedent* the performance of which wt^s necelTary 
to be alleged to entitle the plaintiff to recover. If it had 
been poillble to have been performed at the time of the 
delivery* if the time itfelf had not then gone by* the in* 
clination of my opinion at prefeiit is that it would have 
been a condidon precedent. I do not* however* mean to 
give any opinion on that point. But here* when the deed 
was executed or concluded by the delivery* the lUpula* 
tion* which was not impoffible in its nature when the 
deed was firft framed* had become impolTible as between 
thefe parties from the time having paffed. The fUpula* 
tion* therefore* had then become wholly nugatory* and 
cannot be underftood as having formed any part of the 
contra A between the parties* without imputing to them 
the moft manifeft abfurdity. Then the reft of the con* 
tra£l may take effe£l:, which was profpc£tive at the time 
when the deed was concluded. 


4 

Crose J. declared himfeif of the. fame opinion. 


LAWR£|fc£ J. Though the allegation here be not in cx- 

aflljLthe fame words as in Goddard *8 cafe* )et it is the fame 

% 

in fubftance; and a^pording to that cafe* though the deed 
appear on the face of it to ha\e been made'on one day* 
yet if in truth it were delivered on a fubfequent day* that 
may be (hewn by averment: and there is no more in* 
confillency in the one cafe ^than in the other. Then as 
to the fecond obje€lion; I doubt whether the failing on 


.(#) 3 /rt. 


or 
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or before the 12th of February be a condition precedent 
on the part of the plaintiff to hie recovery t it ia a cove¬ 
nant that the (hip Jhould or vtouid, &c. profpe^liveljr. But 
> taking it| ae my Lord has faid, to be a condition prece¬ 
dent in the terma of it, yet having become, by the lapfe 
of time, altogether impo^ble when the deed was exe¬ 
cuted, it could fmrm Ino part of the agreement between 
the parties. But in eonffruing inffruments we muft look 
to the fubftance of them in order to dUhover the mean¬ 
ing of the parties; and looking at fhe fubftance of this 
charterparty it is not unlike the cafe of CenfiabU v. C/a- 
herk (d), where the plaintiff covenanted in a charterparty 
that his (hip (hould fail with the next wind upon a voyage 
to Ca£z ; and the defendant covenanted chat if the (hip 
went the intended voyage and returned tp the t)ewns that 
the plaintiff (hould have fo much for the voyage. The 
defendant traverfed that the (hip failed urith the next 
wind I and upon demurrer the trdverfe was overruled: 
for the fubftance of the covenant was confidered to be 
that the (hip (hould perform the intended voyage, that 
being tAe primary intention of the parties, and not 
merely that (he (hould fail with the next wind, which 
might ^ange every hour. And that this was (hewn by 
the covenant of the defendant, who was to pay Co much 
for the freight; that is, for performing the voyage, and 
not merely for failing with the next wind. So here the 
fubftance of .the covenant is that the (hip (liall go to 
Demerara on freight and return again. I take this to 
be rather a cafe of mutual covenants than a condition 
precedent, and in that view the cafe of Boon* V. Eyre (b) 

(«) Pa/gi 397. f 

(A) P. R. £ 3» 1» 7 ^ “•» CamfhtU r. ytitit 

S Ttrm Rtf 573 » 
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is material to be attended to. That was, where the plain*' 
tiif had convened a plantation in the Weji Indies^ it^ith the 
ne^ro<‘6 upon'it, to tile defendant)'in eonfideration of afi 
annuity to be paid him for his life; and covenanted that he , 
hid a *ood title to the land, and iq^fully polTefied of 
the negrres, and that the defendant' Oiould quietly enjoy. 
And the defendant covenanted cha^^the plaintifif, nuell and 
truly ittfot ming all a»idivtry thing therein tontained on his part 
to be performed^ he (the defendant) would pay the an¬ 
nuity. The breach afligned was the non-payment of the 
annuity. The defendant pleaded thit the plaintiff was 
not at the time of maWng the deed legally poflclTed of the 
negroes on the plantation, and fo had not a good title to 
convey. But it was holden that thefe v'ere mutual cove¬ 
nants, and that where mutual covenants go only to apart 
of the konjideration on both fides, where a breach may be 
paid for in damages, there the defendant has a remedy on 
his covenant, and Jhall not plead it as a condition precedent* 
According to this cafe, therefore, it would not have been 
a condition precedent tp the plaintiff’s recovering on the 
covejiant for freight even if it had'been pt flible foif the fljip 
to have failed on or before thd 12th of Pehruaryt and Ihe 
had not done ft. And if the voyage has been performed, 
and the profit of it gained by the defendant, there can 
be no foundation for faying that the defendant fliall not 
pay the freight for it; .it.d he may recover damages 
for the not failing iir time, if any have been occafioned 
b) it. 

« 

Lf Bi.anc J. The fubllance of the pleadings fliews 
that the ihaiteiparty Was executed after the day on which 
it bears d ite, uhich, by all the Sfuthofities, the defendant 
is not clluppcd from doing. Then as tp the other ob- 

jeQion i 
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jc£|ioki} if th<i defondant fu(laine4 any damage by reafon 
of ^the" (hip's not having failed on the particular day, he 
may recover it by briifging lus a£ltion on the covenant^ 
• bur, at any raiCj, the ofajeflion dplrs not go to the plain- 
tiff’s right of adlion as on the' ground of a condition 

precedent, p ' 

Judgnient fur the pl^untifF. 
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Flasket, EKecutor of Flasket, aminji Hugh 

ft A. 3d, 

Belby and Mary his Wife, Sarah 

soN, Widow, S^RAH Beeby, and Joseph Co-- 

Rox and Ann his Wife, 


H E plaintiff, as executor, Sfc, declared in debt 
againfl the defendant*;, deferibing the defendants 
Mary and Ann as the daughters and co-heireffel at law 
of one Joftph Thotnpfon^ deceafed, and the faul Ann and 
the defendants H. Beeby, S. ^hompfan^ and Beiby^ as 
devifeca under the laft will of the faid Jo/eph Thompfon^ of 
certain hnds, &c, whereof the faid Jo/eph Thomp/en was 
f ifed in fee; for that whereas the faid Jo/eph ^hotnp/cn 
was indebted to the pliintiff’s teflator in 30Q/. upon 
bond, dated loth eA April 1801, for piyment whereof the 
faid Jo/eph Thompfon bound himftlf and his heirs, exe¬ 
cutors, Sec. to the teftator, his executors, &c., yet the 
faid J^. Tl^mp/n in his lifetime, and ^he faid di- 
fcndants fmee, &c. have nor, though requ.flcd, paid 
the fame, &c. 

Demurrer of pirol. And the faid Hngh^ and Mir)^ 
Saiah Thomp/on^ Jofiph» and Ann, by 2 “. Btn/on their ait >r* 
n-y, and the faid ^arah Baby, by jT. Beeby, who is ad¬ 
mitted by the Court of our faid lord tlyi Ling here to de- 

L1 3 fend 


An infant d vif*® 
fucd bv a IgiiAial- 
ty creditor ol tho 
devil M ca u oc 
pi^v (I e paiol to 
deinu bv ite un 
(1 hi» 1)0 lag , 
fuvh |iiivilei,« of 
an hell wh > is m 
by dLl«.eiu tilt 
bki b enltd 
to a uvilee by 
the ftat iW' Of 
A 1 t 11, which 
ch rt t II e laid 
11 h <• iianJy 1 fv 
ih ueculty 
dt b t t ihe de- 
vt.^r. 
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fend for the fame S, B-y ^ being within age, as goard^at^ 
of the faid S* come and defend the wrong and injury 
when, &c. and fiiy that the fame 8 artt^£tiiy is within 
the age of ai years, namely, of the age of i8 years and . 
8 months and no mo^, to wit, at, &c. and this they are 
readytp verify; wherefore they do not fiippofe that dur¬ 
ing her minority (he ought to anfwer the faid T» Blq/tei^ 
in his faid plea, 8cc., and pray that the faid parol may 
demur until the full age of her'the faid Sarah Beeij, See* 

Demurrer. Ai]|d the plaintiff, executor as aforefaid, 
fays that by reafbn of any thing by them the defepdanta 
above in pleading alleged the (aid parol ought not to de¬ 
mur nor to be delayed until the full age of the faid Sarah 
Beehyt becanfe the faid plaintiff, as executor as aforefaid, 
fays that the faid plea of then;, the defendants, is not fuf- 
ficient in law to preclude them from anfwerlng the faid 
plaintiff, ^&c , nor that the faid parol (hould demur till 
the full age of the faid B. $ to which faid plea, %c. he 
the faid plaintiff, &c. is not bound by law to anfwer, See 
Joinder in demurrer. 

Wfittury in fupport of the demurrer, made two points; 
iff, Whether the infant devifee, fued on a bond of the 
teftator, can claim the privilege that the parol (hall de¬ 
mur till Ihe come of age ? id. Whether the other defend¬ 
ants can avail themfelves of the infant’s privilege, if any ? 
iCt. The queilion arifes ^on the ftat. 3 M, c. 14. 
which was made <* for the relief of Oreditora againft frau¬ 
dulent devifes,” and makes the land of the teflator and 
obligor chargeable in the hands of the devifee, as it would 
have been had the fame defeended to the heir. This, 
therefore, being a remedial ftatute, is to be conftrued 
mod benelicially in furtherance of the obje£t of the Le- 

giflature i 
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gilhitofC} which was not tobedejSt thedevifec, but to 1804., 
charge him, in cerpeA of die teal aflets, detifcd to hint, 
in favour of the teftatoT*8 fpecialty creditors. There is 
• no d!re£i provifion in the a£t for extending to an infaht wd Oihen. 
devifee the Cime privilege which Rn infant heir has of 
claiming the parol to demur t and to extend the a€t fo 
far by implication would be to delay the obje^ of the 
Le^ature, and in fod^e refpefi to defeat it g for the in- 
tereft of the debt might accumulate in the mean time be¬ 
yond the value of the eftate, and thp deviice would have 
all the benefit of it in the mean time. Whereas the Tery 
firft provifion of the af)i (f. is to make void all devtfes 
as againfl: fpecialty creditors. The calb of an b^ir difiers 
from that of a devifee % for the one is originally bound by 
the deed, and is prim a facie entitled to the Iand» and he 
can only difdiaigeliimfeif for want of alTets by defeentt 
but the other is only bouod in refpefl of the eftate, and 
has no claim to it riU after the fpecialty debts of the tefta- 
are Catisfied. There is, thc|refore» no reafon for ex¬ 
uding any fuch privilege to him by implication. Be^i, 

(ides, there is a diftinfliofi even as to the heir*6 privilege 
where he has the eftate by defeent or by grant ( if by 
grant, which is moft like the prefent cafe, he cannot 
plaim the parol to demur for nonage; Waller v. Lamhe {a ); 
nor nrhere he takes only as fpecial occupant, Chaplin v» 

Chapliff (^)r And in other in (lances the Legiflature have 
interfpfed to reftrain, but never to enlarge the privilege of 
ponage in this refpe£lt 5 as in 3 i. r. 47. 6 Ad. i. c. 2. ^ 

13 £d. I. Cf 40. and 52 H, 3. c. 60. But, adly, at 

any ratC| 48 4 deyifep is only entitled to the efiate con- 

% 

( 4 ) Djt. i. and i zp |nd vde Co, La, 239 « and iDanv, 

^br %6f, G« 

ib) j68. 

LI4 


dltionally 
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ditionally on payment of debt8> in lieu of the heir, the 
privilege would at all events determine when the heir was 
of age; and therefore an infant devifee fued with an 
adult heir muit lofe his privilege: or at leaft the other 
defendants fliould not have joined with the ^lifant devifee 
in praying the parol tb denjur as to alL Afi, Piac, 241. 
Brown, Red* 1^5. 

Ruhardjhn contra* The devifee is placed hy the 
tute in the*fame,fituation of refponflbility as the heir at 
common law, and is entitled to the fame privilege. And 
it is clear that an intiint heir may plead his nonage and 
pray thb parol to demur." So where there were feveral 
heirs at common law, and one an infant, the parol would 
demur as to all, becaufe as all were to contribute, it 
would have been hard that the adultscfliould plead and 
have judgment and execution againft them when they 
could not have contribution from the infant. Com, Dtg, 
Pleadert 2 E 3. cites AJlorfs Entr* 241. and BrownL Red. 
195., vriiich appears to be the fame precedent. In Go, 
ik 290. a. it is faid, ** if a man have judgment againft 
him for debt, Ac., and dieth, bis heir within age, er 
having two daughters and the one wiihw age^ no execution 
ihall be fued of the lands by elegit during the minority, 
although the heir be not fpecially bound, but charged as 
terre-tenant.” * And Herberts cafe («) is exprefs to the 
fame purpofe t and Langeford*s cafe, Ltb. Aff. Anno* 29. 

m c 

^pL 3^. ( 3 ), that where an heir within age is fued with 
adults, the latter may join with^the infant in praying 
that the parol may demur againft all. If, however, 

{ 4 '\ 3 Rip 13 a. t 

{P) WizBra, jthr Bara! Dtmur pi 16 Bre*^gtfp! 36 . Fif» jfbr 
73 ' 39, 


there 
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there vrere any objed^ton to the form of pleading that the 
parol (hould demur, that (hould have been fiated as fpe- 
ctal ground of demurrer. The only queftion then is. 
Whether the ftat» M, c. 14* meant to throw on 

the devlfee a,iweater degree of refponnbility than the heir 
had at commm law, when the devifee was not originally 
liable at all; and no reafon can be urged why he Oiould not 
be put upon the fame footing, as it feems to have been 
the intention of the LegiflaturC/to do, upon comparing 
the dilFerent parts of the a^. The inconvenience recited 
in the preamble is, that perfona having fpecialty debts 
which bound their hetrs have devifed away their lands, 
&c. in fraud of their creditors *, and then dt ptovides a 
remedy commenfurate with but not exceeding the mir- 
chief, by making void fuch devifes only as againft fuch 
creditors s leaving them, therefore, by neceflary implica¬ 
tion in the fame condition as if the lands had defcended 


1804. 

Pi Mikvt 

Staat 
tad Otlierat 


to the heirs of the debtors. It does not profefs to gii'c 
lands to the creditors in the 6rfl: inftancc, leaving the 
fui^^r^is only to go over to the devifees. If the flatute had 
merely avoided tlie devife altogether, this obje£lion could 
not have arifen; but it only avoids it as againft creditors; 
the efTefi: of which is to let in the fame liability as in cafe 
of intellacy, and no more} and then, by f. 3. it gives 
every creditor an a£tton againfl: the devifee jointly with 
the heir; and treats both heir and devifee fp much on the 
fame footing as toi fovide that a d-vifee for falfe plead-* 
ing or not confelTing affets (hall be liable and chargeable 
in the fame manner as an heir. The 4th fedilion contains 
an exception in favour of devifes for payment of debts 
and portions in purfuance of marriage contra£ls. S. 5. is 
particularly levelled againft heirs who aficn the land be- * 
fore procefs can be fued cut againft them, and dire£ls that 

4 they 
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i8p4* aafurerable ie hmit prepriis to the value of 

* " '*' * ‘ " '* the land aliened} butvfuch I^td bond fide purcbafed be* 

btought is exoneratedt And f. 7, dire^a that 
ud o^^s. pleadi, and ifioe be jcdoed on riens per 

defcent, the jurf fiiall inquire of the vali^ 8(C. Then 
the 7th and lafi: feflion provides t^t every devifee made 
liable by the a£t << (hall be liable and chargeable in the 
fame tftanner as the heir at laWj by force of this ad)i nou 
withfianding the lands, &c. to him devifed, Oiall be 
aliened before aftion brought.^ The whole fcope, there** 
fore, of the zQi ia to heirs and devifees on the fame 
footing with refpe^ to fpecialty creditors: and fo it was 
confidered by rhb Court of Exchequer in Matthew v« 
Jonej and others (a ); where lands aliened by a devifee be¬ 
fore fiiit brought by a creditor pf the tefliator were con¬ 
fidered to be proted^ed in the hands of the alienee as much 
as in cafe of alienation by the heir $ apd yet there is no 
pxprefs proviOon made in the ftatute to protefl the 
alienee of the devifee as therf is the alienee of the h^ 

tTalker, in reply, faid, that if the other defendants^ 
befides the infant, had no right to the privilege prayed, 
the obje£l;ion went to the fubiUnce and not to tfie form 
of the prayer as pleaded by all jointly. That the privilege 
itfelf was pot founded in reafpn, and therefore the esi 
tenfion of it was not to be favoured by intendment* That 
the law fo far favoured the heir beyond the dSeyifee, that 
the efiate, if undevifed, defeended to the heir entire, 
though liable in his hands for the debts of his anceftor | 
but by the ftatute the devifee as againft creditpn toedt no 
eftate at all till after payment of debts. That it was no 

(«) s Jtiffir, 506, and vidi Gett t. Athiipn, Wdk$, 5*4. 
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where 
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vbere directed |Cf|er^y li) the zHp that the devifee 
flicmld on^y be charged /»farm tHemfiHr as die heir> bat 
always with reference to fome parHcnlar provihon, as by 
f. 3. with refpedf to falfe pleading, and by f. 7. with re- 
fpe^t to alienasfons before a£^ion brought. 

h 

Lord El LEMBOgpnGH p. J. Thb^afe depepdt on the 
yonftri^ton of the ftatttte 3 Cf A/, r. 14. Before th^t 
the devifee of the realty ^aa not liable at all for die 
fpecialty debts of his dpvifor, ^nd npw he || only liable to 
the extent to which the (fatute hsTs i^dde h}|n} bb^ ^ that 
extent he is liable, and isiiot eah^Od tO ahy odier privi¬ 
lege than what is exprefsly giyen fo him *by the ftat^te: 
and thdt is filent with refppdit to fhe privilege now claimed^ 
of pleading his nonage in Bay of the creditor’s adlion.'^ 
The privilege of the heir htmfelf in this refpe^b is ano«* 
malous, and confined to the heir alone. It is not necef- 
fary upon this occaQon to enter ioh> the hifiory of it far- 
than to obferve, that the privilege given to the infant 
hetr^^ make the payol demur till he was of full age, was 
not merely on accoun^ of his inability to defend himfelf 
by reafon of his infancy, but from an abfoiute deficiency 
of funds arifing out of the pature of the feudal tenures. 
For during thd fubfiftence of wardihips, the eftatp of the 
heir in chivalry was, during his minority, in the hands of 
the guardian in chivalry, who had the whole profits of it. 
Ho ar the privijege came to be extended at common law 
to other heirs is loft to antiquity. It is enough to fay, 
that it IS an anomaly in the law, and confined to heirs ; 
and not having been communicated by the ftatute of 
(9* Af. to the devifee in whofe hands the real property of 
the teftatoT is made chargeable, the devifee mud be liable 
notwithdanding his nonage, and cannot bring to him- 
* * felf, 
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felf» aliunde the ftatute^ a peculiar privilege given to the 
heir hj the common law. The plea therefore is ill plead¬ 
ed, and no anfwer to the declaration. 

V 

Grose J. The obiervation made on the general pro- 
vilion of 'the ilatute is very material. The Legiflature 
have, in the iirfl: inftance, evidently made the real eflate 
of the tedator liable,'in the hands of the devifee, to fpe- 

cialty creditors t and where they meant any exception 
they have introduced it in other pairs of the a£t. Then 
if they had meant to engraft alfo the qualification now 
contended for, they would have^done fo: but that being 
omitted, we cannot fupply it. 

LiiwRENCB J. The (latute Ins, by the ad feAion, made 
the devifee liable in refped of the land devifed for the 
fpecialty debts of his teftator, for which the heir was be¬ 
fore liable if the lands had defcended to him. Then by 
f. 3. it has given an a£\iOrf to the fpeciilty creditor agaiod 
the devifee jointly with the heir, and has made fuci'i de¬ 
vifee liable for a falfe plea, &c. in the fame mannt'r as the 
heir 'vould have been. The 4th fe£lion contains an ex¬ 
ception of devifes for certain purpofes therein named. ’ 
The'dth regards merely th^e heir. And feflians 5 and 7. 
provide tlyt the heir, to wliom lands defeend, (hall, if 
he altcne before a£lion brought by a fpeciaity creditor, be 
liable, notwithHanding, to the value of the land ; and that 
** Every devifee nfade liable by this AmU he charge- 
** able in the fame manner as the h«.tr hy force of this a£l, 
notuitliAanding the lands. Sec, to him devifed fliall be 
** aliened before the a£lion brought,” Ac. Eut no where 
in the a£l is the privilege of makinjg the parol demur for 
nonage given to the devifee : and there.is no cafe in the 

books 
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books which gives it to any other than an heir at law. 
The reafon of this privilege having heen given to the heir 
is ftatcd by Lord C* B. Gilbert^ in his Hijiory of the Com^ 
pwn PUas^ psiges 54 and ^6. This dilatory plea, of tern- f 
porary bar, whereby the parol is to demur till full age is, 
he obferves, peculiar to the feudal law j for in the civil 
** law the guardian was party to the fuit inftead of the 
** infant; and if there were mala fides in his defence he 
** was to anfwer it to the infant. But the wardfhip in 
the feudal law was of another nature; ^or the guardian 
** had the whole profits of the tftate, and alfb the mar** 
riage of the .infant, which was ih order to breed him up 
** to arms> and to marry to fuch perfon as they thought 
might conrinue the martial (train, that fo the ward 
** mig!>t fubfcrve the original defign of the tenure.’* 
ytgain ; ** In ail cafes on the fee, as if an action of debt 
on the obligation of the anceftor be brought agalnft the 
*< heir, there the parol (hall demur; becaufe that lays a 
• burthen on the fee, which by the law was to be pre- 
((yed intire till the infant came of age, Gnce the profit 
was giycn away during his nonage to the lord.’* If 
tJist were the reafon for granting the privilege originally, 
it is extraordinary how it came to be extended to the 
heirs of lands holden in focCage. However, it has been 
fo decided.: but certainly it has never been extended to 
devifees; and before the (latute\>f ^ JH, was pafT^d 
the feudal tenures, and with them wardihips, had been 
abohlhed. a!.nd furely there can be no reafon for giving 
this privilege now for chji fir(t time ; for there can be no 
convenience or juftice in extending to dcvifee^ tHe prjvi- 
legc of a pica merely to delay creditois. ' 
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Lb BLanc J. The privilege hae alwafs been confined 
to infant heirs to whom lands have come by defcent from 
the fpecialty debtor; and if it be not exprefsly given to 
devifees by the ftatutfc, there is no reafon for extending 
it to them by implication. According to the cafes cited, 
even the heir taking by grant or pnrchafe is not entitled 
to it; which is molt in point to the fituadon of a devifee* 
The claims thens reft entirely on the cenftrufrion 
put upon the ftatute of W, ^ JkT., where the intention 
of the Legiilatare was to prevent frauds againft fpecialty 
creditors by their debtors devifing their eftates to perfons 
in whofe hands they were not liable for the payment of 
debts. It is not pretended that the privilege is given in 
terms to the devifee. But if it were neceflary, in order 
to further the intendon of the Legillature, to give him 
his dilatory plea, there might be more colour for the ar¬ 
gument. But inftead of furthering, it would tend to de¬ 
feat the objeA in view, which was the relief of creditors, 
by enabling devifors, by means of devifes to infants, /t» 
delay for a time the fuits of their creditors for the recd^ry 
of their juft debts. Then the reafon for this privilege, 
even in the cafe of heirs, having long ago ceafed, there 
is no pretence for extending it, without the plain direc¬ 
tion of the Legiflature, to devifees. 


Judgment for the Plaintift. 
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1804. ' 

.WalKbr Wrioht. . 

Fib 

^J^ALGUT moftd to change the venue ftom London wh«« iheitufc 
to Dtrh'jfttirt in an a£lion on the cafe for non>per- 
formance of a contra^ made in Dert^tre, for the labour ■jj7rSlrth« 
of a fervant to be employed in mines in Ireland, and for 

. change the venua 

money paid. This was grounded upon an affidavit, ftat- from Ltndon to ' 
ing that the caufe of adion arofe in the county of Derby 
and in Ireland, and not in London or elfewhere than in the ^ ^'ani 
faid county of Derby and in Ireland. And he dted Metcalfe ^ d*fe. 
V. Markham (a), where the venue in an adlion for a libel, j’* “* 
contained in a letter written in Terl^iri and fent by the 
poft into Germany, was changed from London to Torlfbire 
upon the ufual affidavit. But 

Per Curiam* There the whole caufe of a£Iion arofe 
in Torkjbire, where there was a publication of the libel. 

*?^at here the caufe of action partly arifes in Ireland, 
wlidh* the contraf^ was to be executed. The party, 
therefore, cannot make the ufual affidavit, that the caufe 
of adlion arofe in Derbyjhire and not elfewhere. And 
here he does not take the cafe out of the ufual rule by 
(hewing any particular convenience in having the caufe 
tried at Derby rather than in London, as by all the wit» 
nefles refiding in Derbyjhire, And as moft of the wit- 
nelTes muft probably come from Ireland, it may be even 
more convenient to try the caufe in London, 


(fl) 3 Term Jte^, S5S* 

\ 


Rule refused. 
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SfHihltf, 

4U1. 


Goodtitle, on the Bemife of Padd"/, Widoi**, 
and OtherSj ojgain/i Maojdern. 


'A de»ife of ** all p jfECTMENT for a meiTuagc at Penzance in the coun* 

, the reft I have la A— " 

the world, h><th ty oi Cornwall, tried before Graham B. at the laft 
gDodA and chat- aflizcs at The leiTors of the plaintiff were the 

v*ifc,^y heirs at law of one Jttfeph Pafcoe, who was feifed in fee 
Aaii * mefluagc and premlfes in Penzance, and of another 

r^*houich*td in Profpednick,^tkA of certain perfonal chattels; and 

io^s, end if by his wUl, dated 9th of January 1 767, duly executed 

thele Will pot m rt . ••'in r . . . « 

pay the debts and attettcd to pais real eitate, after certain introdutxory- 

tbe hnuL^o! tee ‘ words declaring his intent to fettle his affairs, or the 

fi tAaTmy^tw^’ ^ttle that God had bleffed him with in the world, fo as 

in*gJ!>dofnraiii diffelTcnce amongO; his family and friends 

deceafe touching the fameand after bequeath- 

carry the fee of ing to his three lifters (then his heirs at law, through 
the houfe ifl P , , 

to the executrix, whom the leffors of the plaintiff claimed) two guineas 
,^on'a!fy*witr*^ cach for a mourning fuit, and giving other trifling^*?-* 
i^L«|^"rcrpeft gacies to others of his relations and friends ; devifra as 
®fthe real« follows: “ All the reft I have in the world, both houfes, 

well as perlonal ' 

eftate devifed. lands, goods and chattels, ftock in trade, and all other 

And the poft- ^ 

ponement of ihe things that belong or may belong to me, I give to my 
Me of the redliy . 

till after the per. prcfent Wife Joan Pojeot, my executrix, Jo that ihe ihall 
vSS^^fted'hTmg fell my ftdbk in trade, and houfehold goods $ and if thefe 
,“2«at^*to '"'hi pay the debts, (he ihall fell next the houfe of fee in 

Penzance, and dot Profpednick t fo that my executrix flialt 
pay in good time all lawful debts that fhatl appear/* 
The teflator died in 1768, leaving his widow and exc- 
cutrix and hU three fifters him furyiving. On his death 
the executrix entered on the houfe in Fpnzance, and took 
poiTciBon of the reft of the teftatoi’s property and effe£l8* 

‘ And 
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And it was admitted that the ^erfonal eftate, which came 
to her as executrix was more than fuflicient for the pay¬ 
ment of the legacies, debts, and funeral expences of the 
teftator. It was obje£l;ed at the trial, on the part of the 

I 

defendant, who claimed under the widow and execu¬ 
trix, that (he took a beneficial intered in fee in the houfe 
at Penzance : or if not, that at lead the direction to fell im¬ 
ported a legal edate in fee. And the learned judge was 
of opinion with the defendant at all events on the latter 
ground ; it not appearing that all the debts were paid : and 
though that might be prefumed from length of time, yet 
they might have been paid by her out of her own funds, 
in which cafe (he would have a right to hold the edate till 
(he was reimburfed; and therefore he dire£Ied a nonfuit. 

Gibbs and Burrough now (hewed caufe againd a rule 
nifi for fetting afide the nonfuit, &c.; and faid that it was 
fufficient for the purpofe of defeating this ejeflment that 
Jane Pafcocy the widow and executrix, took the legal edate 
in ^ee as a trudee for the payment of debts; for it w'as all 
given to her by the tedator, ** fo that (he (hoiild in good 
time pay all lawful debts.” And it is clearly fettled that 
if the purpofes of the trud require that the trudee (hould 
take the fee, it will pafs, though there be no words of in¬ 
heritance. And they cited Doe d. Beazley v. Woodhoufe (a). 
They alfo argued (hortly, from the words of the will, that 
the devifor intended to pafs the fee to his widow, as well 
from the intihduclory part, (hewing an intention to difpofe 
of his whole property, like as in Loveacref v. Blight (^), 
as from the legacies given to the heirs at law; which dlf- 
tinguKhed this cafe from that of Doe d. Mellor v. Bar^- 

(«) Term Ref, 89. {b) CCW/.J55, 
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1804. where too the refiduary devife to S. C., which 

——, holden to carry only an ellatc for life, was <* after 

CoonriTLE 

agabifi payment of debts,” &:c» 

Maduaim. 

Jekyll and Damp’ier^ in fupport of the rule, relied on 
the lad mtntioned cafe, where the refiduary devife was 
** all the red of my lands, tenements, and hereditaments, 
either freehold or copyhold whatfoever and whcrcfocvcr, 
and alfo all my goods, chattels, and perfonal edate, of 
what nature or kind foever, after payment of my jud 
debts and funeral expences, I give, devife, and bequeath 
the fame to my wife 5 . C.,” whom he thereby nominated 
foie executrix. The Court there held that the wife took 
for life only ; and that judgment was ultimately affirmed 
in the Houfe of Lords : and yet ffie was there charged 
with the payment of the debts as well as here. They 
alfo contended that the charge of debts here was only 
contingent upon the real edate, on failure of the per- 
fonalty, which was admitted to be fufficient; and re-, 
ferred to Merfon v. Blachmre where alfo the refi^^ry 
devife was of all the tedator's lands, &c. after debts and 
legacies paid to J. M.: but though there were introduc¬ 
tory words, fhewing the devifor’s intent to dlfpofe of the 
whole, yet it was decreed that the devifee took only for 
life: and the Mader of the Rolls relied on the circum- 
dance that the debts were only a contingent charge on th« 
real edate if the perfonal edate fhould prove deficient. 


Lord Ellenborough C. J. It is clear that the executrix 
and refiduary devifee took a fee in the premifes in quef- 
tion; for flie is charged with payment of all the debts, 

5 Term Sip. 538 , 6»oI. HyS i wd Pull. 558. 

{i) % Ak. 3^1. ' t 
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and (he has the land devifed to her as well as the perfonal 
cdate, all in the fame claufe, in order to enable her to 
fatisfy that charge. And (lie cannot have lefs than a fee 
in it, becaufe (lie is empowered to fell it, which (he can<‘ 
not do without having tliej|||p. As to what is faid in the 
will relative to the fale of the (lock in trade and houfe- 
hold goods, in the hrd indance, for payment of debts, and 
if thofe were not fuiHcient, then the houfe in Penzance .* 
that is merely directory to her to apply the perfonalty 
fird for payment of debts before the realty, which is no 
more than what the law dire£fs in the common cafe* 
The didind^ion has turned in all the cafes on this, whe¬ 
ther the debts, &c. were merely a charge on the edate 
devifed, or a charge on the devifee himfelf in refpe£f of 
fuch edate in his hands. In Doe v. Richards (a) the de- 
vife was of all the refidue of the devifor’s land, &c. and 
perfonal edate, his legacies and funeral expences being 
thereout paid: that was holden to convey the fee, becaufeit 
was conlidered as a charge on the devifee in refpe6f of the 
cliate in his hands. But in Denn d. Moor v. Melhr (i), 
where the devife of the reGdue of lands and goods, See. 
was, ** after payment of debts, &c.” only an edate for life 
pafled } for there the debts were no charge on the exe¬ 
cutrix and reGduary legatee, becaufe (he was only to have 
the edate after thofe charges were fatisGed. The fubjedt 
was much conGdered in that cafe, which came on again 
in this Court upon a fpecial verdicSl (<:), and was after¬ 
wards carried to the Houfe of Lords (d), where, after 
much difculTion, the judgment of this Court, which had 
been reverfed in the Exchequer-chamber, was finally af¬ 
firmed, upon the didindtion I have mentioned, that 

(<i) 3 Tierm Ref>. 356. 5 Ttrm Rep. 558, 

(<) 6 Term Rep.*fj$, {d) % Sf Pull, *47. . 
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1804. where the devife is only nfur payment of debts, there thtf 

» 

*“■ charge is upon the land^ and the devifee himfelf takes no- 

Goot’titl b 

mgttinji. thing till after that charge is fatisHed ; but where the de- 
Maudxrk. himfelf is charged with tlje payment of the debts, 

there he mnft take the fedHn the eflate in refpeft of 
which he is fo charged. For, otherwife, as Lord Kenyon 
obferved in Doe d, Willey v. Holmes (a), the devifee, who 
by taking the ellate is bound to pay the debts and lega¬ 
cies at all events, might be a loftr by the devife ; as the 
rents and profits during his life might not be fufficient to 
reimburfe him. And there the devife, which was of a 
freehold houfe and furniture, to Elizabeth Gibfon, who 
was alfo made executrix, p‘‘^ying debtSy lega^ 

desy &c. was adjudged to pafs a fee. 

Grose J. The rule has been long eftabliflied, that if 
the executor be bound to pay the debt»by the terms of the 
devife, he muft take a fee in the lands devifed to him in 
refpefl of which fuch obligation is thrown upon him : ' 
but if he be only to pay them out of the produce of the 
land devifed to him, or only to take the land after payment 
of debts, there, without words of inheritance, the fee will 
not pafs. Now here the devife to the executrix is fo 
that Hie fliall pay in good time all lawful debts that 
** lhall appear.” That makes her liable at all events to 
pay the debts, and not merely out of the rents and pro¬ 
fits ; and, therefore, liy all the autxiorities Hie muH take 
the fee. 

I 

Lawrence J. It is fettled by a great variety of cafes, 
that where the charge is on the perfon to whom the land 


(«) S Term JRt/. I. 
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5 s devifed, there he muft take the fee: but not where 
■the charge is upon the land dcvifed, and payable out of It. 
And the reafon given why in the former cafe the devifee 
muft take the fee is, becaufe other wife the eftate may not 
be fuflicient to pay the charge during the life of the .de« 
vifee, which would make him a lofer, and that could not 
have been the intention of the devifor. Now here I take 
it that the debts were meant to be a charge upon the.exe- 
eutrix and devifee. The devife of both the realty and 
perfonalty is made to her, fo that Jbe pay all laivful debts^ 
Ac. But having given her both, the devifor recommenda 
to her to part with the perfonalty firft, before the houfe, 
an fatisfaflion of the debts. But (he had the fame power 
over both. 


1804. 

GoODTlTl.a ■ 
agoAmp 


Le Blanc J. The diftln&ion is well fettled between 
the effefi of a charge on the perfon of the devifee, and a 
charge oh the eftate devifed. The one carries the fee, 
the other does not. Now by tranfpofiiig the words of the 
the devife, which may fairly be done, the intention of the 
devifor to fix the charge on the perfon of his executrix 
will be very apparent. The devife will then run thus; 

My executrix (hall pay in good time all lawful debts 
that fliall appear/* And in order to enable her to pay all 
my debts, «I give her all I have in the world, both 
houfes, lands, goods,** See. B«it I recommend to her for 
payment of the debts “to fell my ftock in trade,** &c. 
lirft, and “ next the houfe of fee in Penzance^ and not 
ProfpednichP But if the perfonalty had not proved fuffi- 
cient to pay the debts, no doubt that the houfe at Petzance 
muft have bee# fold, becaufe the debts were charged 011 
jthat as -well as on the reft in her hands. 

Rule.difcharged. 


Mm3 
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Fii. ctL 


Lb Bret again/i Papillon. 


^ No matter of 
defence arifin^ 
vftor a£lion 
brought can pro¬ 
perly be pleaded 
in bar of the 
•Qion generally, 
but it ought to 
be pleaded in bar 
of the further 
maintenance of 
the fuitt There¬ 
fore where one 
%ho was an 
■lien emy at the 
tint* (if the 
adtion brought 
became an alien 
enemy before 
plea pleaded, and 
the defendant 
pleaded that the 
plaintiff ought 
not ra havt »r 
^msintain his ac« 
lion, becaofe he 
was before end 
Ml the time of ex¬ 
hibiting Ais billy 
■nd that he now 
is an alh n entm^y 
tic. conrludiog 
that therefore 


THE plaintifF brought aiTumpfit againfl the defendant 
upon a certain judgment recovered by the plaintiflF 
againft the defendant, in the Court at Rouett in France^ 
and upon the common money counts. Pleas, id, non' 
alTumpfit} 2dly, that the plaiiitiiT ought not to haxe or 
maintain his aforefaid adlion againft the defendant, becaufe 
the plaintiff is an alien born in foreign parts, viz. at Rouen 
in Francty out of the allegiance of our fovereign lord the 
king, and within the allegiance of a foreign fovereign, to 
wit, the French king, and that the plaintiff, before and at 
the time of exhibiting his bill in this behalf, was and now 
is inhabiting and commorant in France, viz. at Roueny &c. 
under the government of the perfons exercidng the power$ 
of government in France, between whom and our faid 
lord the king a public war has been commenced and is 
now carried on; and that the plaintiff is an enemy of our 
faid lord the king, and adhering to the king’s enemies, to 
wit, at L., See. and this the defendant is ready to verify ; 


wherefore he prays judgment if the plaintiff ought to have 
or maintain his aforefaid aQion againft him the defendant 
in this behalf, &c. 7'he plaintiff, by his replication, 
fays, that he ought not, by reafon of any thing in that 
plea alleged, to be hatred Jrctn having and maintaining his 
a£lion againft the defendant, becaufe he fays that he ex- 

and Jih Jamagts, To whichlherc wasTi demurrer. Held that the plea was ill pleaded. But yet, 
at the Court «erc e« officio board to give fuch judgment at appeared upon the whole record to be 
proper, withrut regard to the ilTucs found or confiefled, or to any imperfe£t’on in the prayci of 
judgment on either fide j and as it appeared upon the whole that the planmflF wrs now an alien 
enemy, ^nd therefore incapable of maihialning further his luit, judgment Was given that he be 
bnrted from ruxTiiia having or maintaining hit atlion. 


the plaintiff 
ought ro be bar- 
Kd from having 
»r maintaining his 
ad ion, &c. To 
which the plain¬ 
tiff rep'ied that 
mt tbe time of ex 
hibiting bis bill 
he was an alien 
xityi wherefore 
be firajedtudg- 


hibited 
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bibited his bill againft the defendant in this behalf long 1804. 
before Wednefday next after five weeks from the day of ^ ^ ' 
Eajler in Eajier term 43 G. 3., viz. on Wednefday next againji 

PAPlt* LON 

•after fifteen days from the day of Eajler in Eajter term 
43 G. 3. And that at the time of the exhibiting of his faid 
hill againfl: the defendant and afterwardsy as well he, the 
plaintiffy as the faid perfons then exercifing the powers 
of government in France^ were at peace and in amity xmth 
our faid lord the now king and his fubje^ls, to wit, at X., 

&c. And this the plaintiff is ready to verify ; wherefore 
he prays Judgment and his damages aforef.iid to be adjudged 
to him, &c. 'fo this the defendant demurred, and af- 
figned for caufes, that tlie plaintiff has, by his replica¬ 
tion, profeffed to anfwer the whole of the defendant’s 
plea, whereas he has not confefTed'and avoided or tra- 
verfed and denied the whole of ihe plea, inafinuch as the 
defendant has by his plea averred that the plaintiff, at the 
time of pleading the faid plea, was an alien born in fo¬ 
reign parts out of the allegiance, &c. and was then inha¬ 
biting and commorant in France^ 8cc. between whom and 
the king, &c. there was then a public war commenced and 
carrying on, and that the plaintiff then was an enemy of 
the king, &c.; which faid feveral matters the plaintiff has 
not anfwered, but attempted to put in iffue that at the 
time of exhibiting the bill of the plaintiff againfl the de¬ 
fendant, as well the plaintiff as the faid perfons then 
exercifing the powers of government in France were aC 
peace and in amity with the king and his fubjc£ls, to 
which faid time in the replication no part of the defendant’s 
plea applied, 8cc. Joinder in demurrer. 

EfpinaJJe in fupport of the demurrer. If any material 
part of the plea 6c left unanfwered by the replication the* 

M m 4 latter 
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1804. 


<Le Hr k t 

agatKji 

PAl’ILlOilt 


latter is bad. 5 Com, Dig, 87. Pleader^ F. 4. Then as 
the pica imports a prefent difability in the plaintifF to have 
and maintain his action, according; to Brandon v. Nef- 
by fhewing him to be now an alien enemy ad¬ 
hering fd and conimorant in the enemy*s country, it is no 
anfwcr to fay that he was an alien amy at the time of ex¬ 
hibiting his bill- [Lord Ellenhorough, The only queftion 
is, Whether as the plaintifF was in a capacity tofue at the 
time of exhibiting his bill, and his incapacity has fince 
arifen, you ought not, inftead of praying judgment by 
your plea if the plaintifF ought to have or maintain his 
adtion, &c. to have prayed judgment if he fliould further 
maintain his a£Iion upon the fubfequent difability, as in 
nature of a plea puis darrein continuance?^ If any matter 
of difability arife between the commencement of the ac¬ 
tion and plea pleaded, it may be pleaded in bar as a plea 
in chief: if it arife after plea' pleaded, then it muft be 
pleaded as a plea puis darrein continuance. As in Price v. 
Kenrici (i), where a releafe by the plaintifF after a£lion 
brought and imparlance was pleaded in bar, [Lord J?/- 
knborough C. J. A matter may be pleaded in bar, and yet 
go only to the further continuance^ and not to the com¬ 
mencement of the adlion.J I” Moor v. Green (c), out¬ 
lawry between a£Iion brought and plea pleaded was 
deemed not necelFary to be pleaded puis darrein continue 
ance; but in bar to the aflion in chief; and it was com¬ 
pared to the common cafe of a judgment CQpfefFed by an 
executor after a£lion brought and before plea pleaded, 
which is never pleaded puis darrein continuance^ but iq 
chief. Then the replication is at any rate ill, becaufe if: 


(«) STtrm Ref. 23. Vide Cefftrti v. Btllt 8 7 trm Rtf. 1C6. as to this 


form of the plea of alienage. 
- (i) Ferttf. 338. 


(e) Salk. 178, 


?|dmi^ 
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Admits that the plaintiff is now an alien enemy^ and yet 1804. 
it prays that he may recover damages. 

Lb Bbbt 

Lambe contra contended, that the aflion, having been ' 
well commenced, cannot be defeated by an a£t arifing 
fince, when the plea goes in bar of the a£lion itfelf, and 
not merely to the further continuance of it. The bar of 
alien enemy is merely a temporary, and not a perpetual 
bar i it is only ** dome terra fuerint communes” that is until 
both nations be in peace. Co, Lit. 129. h. Now here it 
is pleaded as a perpetual bar, which cannot be fupported 
by any precedent'. Outlawry indeed may be pleaded 
cither in abatement or in bar (a), Cliff*s Entr, 3, 4. But 
when the outlawry is reverfed, the difability is removed. 

This is very diftinguilhable from the cafe cited of a re- 
leafe, which is a perpetual bar. Then if the plea be bad 
there is no anfwer to the plaintiff’s action on the record. 

Efpinajfe in reply referred to the rule laid down in 
van V. Montague (A), that a^io non goes in every cafe to 
the time of pleadings not to the commencement of the affion. 

Lord Ellbmeorough C. J. faid that that had never been 
cited as law, at leaft Once the cafe of Evans v. Proffer (r). 

Put he obferved, that however ill pleaded the plea might 
be, yet as it appeared from the whole record that the 
plaintiff wes now an alien enemy, he had great difficulty 
in faying that the plaintiff could have judgment to re*, 
cover: and therefore dire£ted the matter to ftand over for 

(a) the dlftindtion taken in C? Z.\t, 1 2S. ^., where outlawry is plead¬ 
able in bar of the action or only in difabtiiiy of theperfon. 

(A) VoufL 112. (f) V,-Pr^r, 3 Tarw 18S. 

further 
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further confideration. And on a fubfequent day his Lord* 
(hip delivered the judgment of the Court. 

This is an a£Iion of alTumpHt, brought upon a foreign 
judgment, recovered by the plaintifip againft the defendant 
in a court at Rouen in Normandy, The defendant pleads, 
hrft, the general iffue *, and, adly, that the plaintiff is an 
alien enemy born in foreign parts, and under the allegiance 
of a foreign fovereign, viz. the king of France^ and is now 
inhabiting and commorant mFrance under the government 
of the perfons exercifing the powers of government in 
France^ between whom and our king a war is commenced 
and now carried on *, and that the plaintiff is an enemy 
of the king. To this the plaintiff replies, dating the time 
when he exhibited his bill, that as well he as the perfons 
exercifing the powers of government in France were then at 
peace and in amity with our king and his fubjeffs. To this 
replication there is a demurrer with fpecial caufes affigned. 
Jt appears upon the whole of this record, that though 
the plaintiff be now an alien enemy, yet that he was not 
fuch at the time of exhibiting his bill: and the queflion 
is, Whether the plea of the defendant, pleaded as it is ge¬ 
nerally in bar of the a£lion, be good ; or whether, inaf- 
much as a right to fue was well veded in the plaintiff at 
the time of a£lipn brought, it ought not to have been 
pleaded in the form in which pleas after the lafl continu¬ 
ance are generally pleaded, viz. That the plaintiff ought 
not further to have or maintain his a£f ion ? A\id, indeed, 
according to what is faid in Lutw, 1143. Campion v. Bar~ 
ier, (in which Rajlell Appels en Mort 4. (5* det. en Re- 
Hafe 7. are referred to), ** this feems to he the proper vfay of 
pleading a collateral things which happens after the a£lic;i 
** brought i for by this it admits that the a£lion was well 

I 

** brought^ 
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“ hrouf^hty but that the plaintiffs by reafon of the new mat- 
** ters ought not to proceed further in itJ* This report re¬ 
fers to a fubfequent cafe, 2 Lutw. 1177. Rainbow v. Wor- 
• rail and others^ in which cafe it does not, however, appear 
whether any judgment were ultimately given. And it is 
urged that outlawry pending the writ may, on the autho¬ 
rity of Moor V. Greens 33 ^’t and a releafes on the 
authority of Price v. Kenricky Fortef 338., be pleaded ge¬ 
nerally in bar of the action. And the cafe of Sullivan v. 
Montagues Dougl, 106., was cited, where it was holden 
that matter of defence ariling after a£l:ion brought may 
be given in evidence on the general iflue, if it happen be¬ 
fore plea pleaded : to which might be added the cafe of 
Reynolds v. Bcerlings Mich. 25 G. 3. B. R.y which is to be 
found in the notes to the cafe of Evans v. Proffers 3 T. R- 
186., and where it was holden, on the authority of Sulli¬ 
van V. Montagues that a judgment recovered by the de¬ 
fendant againfl the plaintiff, after a£lion brought, and 
before plea pleaded, might be pleaded in bar of fuch 
action. However, in the fub/equent cafe of Evans and 
Proffers in 3 T”. 186., it was holden that a plea of fet- 

off, in which it was pleaded that the plaintiff, before and 
at the time of the plea pleaded, was indebted, was bad on 
general demurrer; and the point determined in Reynolds 
v. Beerlings in favour of a fet-off, the matter of which 
arofe after a£Iion brought, was confidered as not capable 
of being fupported. Since that time, therefore, it may be 
confidered as a fettled rule of pleading, that no matter of 
defence nrifing after aSion brought can properly be pleaded in 
bar of the a^ion generally. It has been fuggefted that plea# 
of judgment recovered, pleaded by executors, wherejudg- 
ments have been confeffed after a£Iion brought,are pleaded 
generally in bar'of th^ adjon, and not with an ulterius 
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manutenere non debet plea, after the laft continuance 
pleaded : but that is an aflion of a peculiar nature ; the 
aclioTi is there brou^’ht againll the executor, not only on 
the foundation of a debt due from the tellator to the ' 
plaintiiF, but in refpeft alfo of afiels fuppofed to be in his, 
the executor’s^ hands liable to its fatisfatfition ; and the 
executor has by law a power of cunfeiring a judgment to 
another creditor in preference to the plaintitf in the fuit 
firfl: brought, and thereby to the extent of the aflets then 
in hand to create a perpetual bar to the plaintiff’s fuit, the 
fame being pleaded in the ufual way, viz. that he has not 
affets except fo much, wliich are not fufficient to fatisfy 
that judgment. But the plaintiff may, and conflantly 
does, avoid the effect of the plea as an abfolute tar, and 
protect himfelf from cofts at the fame time, on the ground 
of his original right of fuit, by praying judgment of fuch 
affets as fhould come to the executor's hands after fatisfy- 
ing the judgment fo confeffed. So that the plea of judg¬ 
ment recovered againfl tlie defendant as executor pend¬ 
ing the writ enures in point of effedf, if the judgment it- 
felf be not queflioned by the replication, as only a plea 
in bar of the further maintenance of the fuit againll the 
executor in refpedl: of his prefent aflets. It is alfo urged 
on the part of the defendant, that even if the plea be bad 
as pleaded m bar generally, yet that the replication is bad 
in praying a judgment for damages, which cannot be 
given in favour of this plaintiiF, inafmuch ab he appears 
by the record to be mno an alien eriemy, and of courfe inca- 
|>able of recovering damages. And on this account it is 
Contended, that inafmuch as the plaintiff cannot recover 
the judgment he prays, that he muff be barred from main¬ 
taining his adlion generally, according to the prayer of 
the defendant’s plea. But this by no means follows» for 

the 
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the Court may, and ought eX officio, to give fach judg¬ 
ment on the whole record as ought to be given, without 
regard to the ilTues found, or to any imperfedlion in the 
^prayer of judgment made on either fide. In Ploiud. 66. 
Montague C. J. fpeaklng of the plea of the defendant in 
that cafe, fays, ** Pie ought to have concluded non eft 
** fa£lum, and not judgment fi a£lio, as he has done; 
** for which reafon the conclufion is bad. Further, inaf- 
** much as the conclufion in this point is bad, it is to be 
“ feen what (hall be done if it appear to us Judges that 
** upon the matter in law the deed is void ; and it fcems 
to me (he fays) that we, by our office, ought to give 
** judgment againft the plaintiff; for although the de- 
<< fendant may not take the advantage, yet, inafmuch as 
** it appears to us that the plaintiff has no caufe of a£iion, 
•* we ought to give judgment againft him.”' And after- 
, wards, p. 6g. he fhall have benefit by the office of 
** the judge, notwithftanding the bad conclufion to the 
** aftion, as I have faid before.*’ So alfo, Fraunces*s cafe, 
8 Co, 93. and Wejllie v. King^ Winch. 75. to the fame ef- 
fe£f. And indeed, if it were neceffiiry to cite authorities 
on fuch a fubjcdl, in Kirk v. Nowell, i Term Rep, 125., 
and in many other cafes, judgment has been entered up 
according to the right appearing in favour of the plaintiff 
on the whole record, notwithftanding an iffue on a bad 
plea in bar found againft him. In Street v. Hopiinjon 
and Others, 2 Str. 1055. and Rep. temp. Hardw. 345. the 
Court held exprefsly that they were not bound by the 
prayer of an improper* judgment; and therefore pro¬ 
nounced the rule that the plaintiff in error in that cafe 
ihould be barred, contrary to the terms of the defendant’s 
prayer, which was that judgment might be affirmed. And 
there is no difference between the office of the Court in 
- ' this 
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this particular in a court of error, and in the court of 
original jurifdi£lion, which gives the judgment in the firfl: 
infliance. If therefore we have power, as upon thefe and 
other authorities we have, to give the proper judgment 
in this cafe, and that judgment be, as it appears to us it 
will be, that the plaintiff be barred from further having 
and maintaining his action, we (hall feel it our duty to 
give that judgment; and we do pronounce the fame ac¬ 
cordingly. 


flfonJayt 
Ftb. 6cb. 


Fieldhouse again/i Croft, 


Money, the fut- 
|>Iu$ of a former 
eaecuttoo againft 
the defendant’s 
goods, refufed to 
be flayed in the 
late fheriff't 
hands for the 
purpofe of fatis* 
fying another 
execution at the 
fuit of the fame 
plaintifF agatnil 
the fame defend¬ 
ant, who had no 
other efFeAs on 
which the fheriBT 
in office could 
levy. 


JJ/IGLET moved for a rule to (hew caufe why the 
fum of 317/. iir. 9^. belonging to the defendant 
in the hands of the late (heriff of Worcejiev^ (hould not be 
paid over by him to the prefent (heriff; which money was 
part of a balance of 900/. and upwards in the late flteriff’s 
hands, arifing from a fale of a certain property belong¬ 
ing to the defendant, over and above the fum levied by the 
fame (heriff under a prior execution. And notice of this 
motion was given to the defendant and to the late (lieriff. 
It appeared from the affidavit on which the rule was 
moved that the plaintiff had before recovered judgment 
and fued execution againff this defendant for 1043/. which 
was^levied by the late (heriff, who took in execution the 
tolls of a turnpike, mortgaged to the defendant for a term, 


and fold the fame for 2010/., which, after payment of the 
former debt and coffs, left a large balance in his hands. 
That the plaintiff had recovered judgment for 307/. and 
coffs, in February lad, againd the defendant in another ac¬ 
tion iu the Court of Pleas of the city of PForce/Ier, on which 
a writ of fieri facias iffued to the ferjeants at mace, who le- 

I vied 
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vied thereon 45/. tor. and returned that the defendant had 
no other goods in the city. Whereupon the record being 
removed into this Court} another writ of fieri facias iifued 
to the prefent (herifF of the county, but no other eifeds 
of the defendant could be found whereon to levy than 
thofe in the hands of the late fiieriff, which he had had no* 
tice not to pay over. 

He admitted that he could find no authority in point; 
but the cafe which came neared was Armjiead v. Phil- 
pot {a\ where a rule was made abfolute (though without 
refidance, except fo far as regarded the lien of the attor* 
iiey) for (laying in the fheriff's hands for the ufe of the 
plaintiff in that a6lIon money which the flieriff had levied 
for the ufe of the then defendant in another action, in 
which he was plaintiff. 


1804. 

FlELPHOtfIS 

agmtifi 

CtLorr. 


Lord Ellenborough C. J. The quedion comes to 
this, Whether a plaintiff can have execution of money be¬ 
longing to the defendant in the hands of a third perfon f 
This is a motion of the fird imprefllon, and (hall not 
have its fird effc:£l from me. It was the duty of the 
late Oieriff, if he took in execution more than was necef- 
fary to fatisfy the former execution with which he was 
charged, to pay over the furplus immediately to the de¬ 
fendant. 

Per Curiam, Rule refufed (^). 

Dtugl. 331. (i) ViJc Francis v. Na/h, Rtp. temp. Hardw. 55, 
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Members of vo¬ 
lunteer corps, 
eiiiollcd under 
the regulations 
of the ftst. 

4Z Geo. 3. e 66. 
■re entitled to 
refign on due no¬ 
tification of fuch 
their intention, 
not being re. 
Drained from 
fuch liberty of 
refignation by 
the rules of the 
corps to which 
they bel-ng, or 
its conditions of 
fervicc: and this 
liberty is not 
taken away by 
fiat. 43 Geo. 3. 
c. 96. (the Ge. 
jneral Delcr'ce 
Adi),which dif- 
tinguiihcs bc- 
twee'i •volunteer 
eetfs, and •volun- 
tee'S under that 
all \ i< e. fuih 
as offer ibem- 
felvcs voluntarily 
to ferve in lieu 
of the compul- 
ibry levy. And 
the flat. 43 G. 3. 
e. I a I. attaches 
only on corps of 
volunteers at the 
t'me of an aHual 
invafonf and has 
no rettofpedlive 
Operation on 
thofe who had 
reafed to bear 
that charadler 
before adiual 
invaiion. 


The Kino againji Dowley. 

2^Convi£lion of a volunteer, under the ftatutc, for non¬ 
payment of certain fines, impofed on him for non- 
attendance at certain times of exercife appointed for the 
corps to which he belonged, {fated in fubfiance, that on 
the loth of December, 440^0.3., at Souih'warh in the 
county of Surry, before P, B* Efq. one of the juflices, 
&c. came T. E. of, &c. and informed the faid juftice, that 
before and at the refpe£live times of committing the of¬ 
fences aftermentioned there was a certain corps of volun¬ 
teer cavalry called the Southwark Volunteer Cavalry, com¬ 
manded by Capt. J. C. duly formed and eflabliOied, and 
whofe offer of fervice had been duly accepted by his Ma- 
jefty according to the flatute, &c. That every member 
of the faid corps, upon his being enrolled, figns a written 
engagement to appear on horfeback to be exercifed at fuch 
times and places as the commanding officer fhall appoint: 
and that the defendant, on the 4th of J^uguji 1803, was 
duly enrolled a member of the faid corps, and thereupon 
figned fuch written engagement as aforefaid, and continu¬ 
ally from thence until, &c., and at the time of exhibiting 
the faid iHformation, was a member of the faid corps and 
duly^eniolled therein. That on the 25th of Ofiober 1803^ 
J. C., the commamling officer of the corps, ordered 
that the corps fliould be in Hyde Park on Friday the aSth 
of Oflober, at eight o’clock, the hour of mufler to be half- 
pafl fix, &c ; and that in future the field-days fhould be 
on Thurfday at two o’clock, the corps to mufler at, &c., 
and drill mornings Fuefdnys only, at feven. That on the 
25th of OEloher in the faid year the corps did duly make 

9 thefe 
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thcfe regulations; ** That every member who did not 
muller on Friday next at the hour appointed^ (meaning 
the faid Friday the 28th of Oclober) fliould be fined 
I or. 6d-. That on the mufter-roll being called, drill morn¬ 
ings, any one who did not anfwer to his name (hould be 
fined.’* (It then fet out the lift of fines made for officers 
and privates on the firft, fecond, third, and fourth offences 
refpedlively.) “ That,no excufes be allowed but illnefs, 
certified by Surgeon 1 )., or leave of abfence from the com¬ 
manding officer.** Of which order and of which regula¬ 
tions the defendant, being a private in the faid corps, had 
due notice. That in purfuance of the faid order the corps 
did mufter on the faid Friday the 28th of O^ober^zt, &c. 
and did march from thence to Hyde Park to be reviewed: 
neverthelefs the defendant, not regarding his duty in that 
behalf, did not attend the faid mufter or review, but then 
^ and there wholly omitted and neglected fo to do, he 
the defendant not being prevented from fo doing, or 
having any excufe for fuch non-attendance by illnefs, &c. 
or having leave of abfence, &c.; by reafon whereof the 
defendant then and there forfeited the fum of lox. 6d. for 
fuch negle£l;. In like manner the information proceeded 
to charge the defendant with having forfeited feveral 
other fums by reafon of non-attendance on certain other 
mufter and field days. It then ftated a demand by the 
fecretary of the corps on the defendant, on the 3d day of 
December 1803, zt fioitth%uark of i/. 14J., the 

amouAe'tJ^th'F feveial penalties incurred, and a refufal by 
defendant to pay the fame. By roafon whereof, and 
by force of the ftatute, &c. the defendant had forfeited 
the further fum of 3/. 8x., being double the amount of the 
faid penalties fo by him forfeited for fuch negle£l; and 
abfences as aforefaid: wherefore the faid ST, E, prayed 
Voi. lY. N n that 
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that the defendant mitiht be conviiSIcd of the faid offences 
according to the form of the Ifatute, &c. It then fet 
forth the fummons of the defendant, his plea of not 
guilty, and the hearing of the evidence in his prefence, 
on the 17th of Dccembery 44 Geo. 3., when he admitted 
all the matters in the information to be true, except that 
he {.outhiiud to be a metnber of the faid corps at the time of 
the mahing the tules and regulatious^rejpcdling the faid fines 
in the f(lid infrmation mentioned^ or at the times of the non^ 
ottcnd.imc of him the faid’^M. Dowlcy in the faid information 
mentioned; on which point the following fa<Sls were ad¬ 
mitted and agreed upon before the juflice by the inform¬ 
ant and the defendant. That the faid corps was originally 
formed and eftabliftied, and their offer of fervice accepted 
by his Majcfty, in the year 1798, in purfuance of the 
a£lof the 34 Geo, 3. c. 31. for encouraging and difeiplining 
fuch corps as fhould voluntarily enrol themfelvcs for the 
defence of their counties, towns, &c. 'I'hat after the pair¬ 
ing of the flat. 42 Geo, 3. c, 66. “ to enable his ^tajefly to 
** avail himfelf of the offers of certain yeomanry and vo- 
“ lunteer corps to continue their fervices,” and in .eingnjl 
1803 the faid corps agreed to continue their fervices; 
and upon fuch agreement every member figned a mufler- 
roll, containing the following written engagement; “ We 
“ whofc names are hereunto fubferibed do feverally 
** pledge ourfelves to be faithful to the conftitution of 
this realm, as by law eflablifhed in King, I.ords, and 
Commons, and do feverally agree to engage ounVive^ iu 
** the troop of Southwark Volunteer Cavalry, under tl c 
** command of Captain fohn CoUingdon^ and to appear on 
« horfeback to be exercifed at fuch times and places as 
the commanding officer fliall appoint. And we do 
further promife and agree to comply.with the rules and 

« regula-a 
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regulations hereunto annexed i and alfo with the ads 1804. 
of parliament of 34 £sf 42 Geo. 3. As witnefs, &c. 4th TiiTKiNQ 
“ of Augujl 1803.” That the rules and regulations an- 
xiexed to the faiJ muftcr-roll and referred to therein as 
aforefaid are as follow : ift, That the corps be inftituted 
for the defence of the borough of Southwark and parts 
adjacent, fubjctl to be called on in cafe of actual invafion 
or infutreflion agreeable to the a£ls of the 34 fif 42 G. 3, 

2d, That each troop confift of 50 privates, one captain, 

&c. 3d, That the corps be regulated by a committee of 

all the ofheers and 12 privates, five of whom to have the 
power of deliberating and deciding on the bufinefs before 

I 

them. That the privates of fuch committee be chofen by 
ballot at a general meeting, but that a Lommittee to in- 
veftigate the condutJl of any member of the corps, to con¬ 
fift of all the officers and not lefs than fix privates; and 
any individual wlio fliall think himfelf aggrieved by the 
decifion of fuch committee may appeal to a general meet¬ 
ing of the troop upon giving notice to his commanding 
officer within one month after receiving the determina¬ 
tion. 4th, Regulates the mode of balloting for members. 

5th, That every member pay annually three guineas to¬ 
wards the general cxpences of the corps, 6th, That each 
member provide and keep his horfe at his own expence, 
and alfo provide his own uniform and all accoutrements, 
yth. Regulates the defcription of horfes. 8th, That every 
volun teer go ing 20 miles from home fhall fignify by letter 
t^ie commanding officer the time of his abfence, and 
ilfo notify his return, that the ftrength of the corps may 
at all times be known and correft returns made. (The pth 
was for the regulating difputes on the ground.) That the 
defendant was duly enrolled as a member of the corps, 
jiiid figned the ftiid muftcr-roll, with the faid rules and 

N n 2 regula- 



St6 

1804. 


The Kino 

agalnjt 

Dowlxy. 


CASES IN HILARY TERM 

regulations annexed thereto, on or about the 4th oiAugttfi 
1803. That he was a private in the faid corps, and was 
fo at the time of the feveral non-attendances in the faid in¬ 
formation mentioned, if under the circumjlances hereinafter 
Jlated he is to be confidered as then being a member of the corps. 
That the renewed olFer of fervice of the cotps was made 
to his Majedy on the lyth of Augujl 1803, and accepted 
on the 22A of the fame month. That a committee was 
duly appointed purfuant to the 3d of the faid rules and 
regulations, who propofed the rules and regulations re- 
fpefting fines in the' information mentioned to a ge¬ 
neral meeting of the faid corps, holden on the 25th of 
OBober 1803, w'ho adopted the fame. That on the 23d 
of September 1803, and before the making the lad-men¬ 
tioned rules and regulations, Captain C. caufed to be de¬ 
livered to the feveral members of the corps, and amongd 
others to the defendant, who was then a private, a letter in 
which, after obfcrving that many of the members had been 
remifs in their attendance, which it was his duty to enforce, 
he dated that ** whoever did not attend one of the morn¬ 
ing drills, and alfo Thurfday in every week for one month 
to come would receive his difmiflal.” Inanfwer to this the 
defendant wrote a letter to Captain C. on the 24th of Sep- 
tembtr 1803, dating that “ It being entirely out of his 
«* power to attend the number of days fpecified, &c. he 
“ therefore prefumed this would be accepted as his refig- 
“ nation.” By another letter, of the 24th.of September 
1803, Captain C. declined accepting the refignationH.^ 
the defendant, or any other member of the corps, on i)' 
principle of duty. To which the defendant again an- 
fwertd, on the 27th of September 1803, that it was impof- 
fible for him to attend as ordered, and, therefore, to fave 
the trouble of fending a difmiflal, he thereby declared himfelf 

n9 
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no longer belonging to the corps, and inftjled on that being 
accepted as his refignation* Other letters were Hated to 
the fame efFe£l:, in one of which the captain apprized the 
defendant that if he abfentcd himfelf much longer from 
duty, he would hear of it in an unpleafant way. The ma- 
giftrate then found as a fa£f) that the defendant did, by 
the faid letters, notify to the captain his intention to dif- 
continue his fervices in the corps, and did relign his fitu« 
ation in the faid corps as far as in him lay, and if by law 
he might. That the defendant has not in any manner 
afted as a member of the faid corps fince the writing of 
the letter of the 24th of September, nor has Captain C. 
agreed to accept his rellgnation ; but, on the contrary 
thereof, has conftantly refufed fo to do. That the de¬ 
fendant’s name has not at any time been Hruck ofF from 
the mufter-roll, but Hill continues thereon. On this 
evidence the magiftrate proceeded to convi£i: the defend¬ 
ant in the feveral fums of i/. 4/., the amount of the fines 
incurred, and 3/. !ij., the double of the fame. Which 
conviftlon was dated the 17th of December 1803. 

The convifliou was argued on a former day in this 
term by Erjkine for the defendant, and the Attorney- 
Genereil for the profecution ; when the Court faid they 
would look into the a£ls of parliament before they gave 
judgment. And now 
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I-^rdJwLLENBoRoUGH C. J. delivered the opinion of the 
^ourt. 

In this cafe the queftion appears to us to lie In a nar- 
•ow compafs: it is to be decided upon the fa£ls as they 
appear on the face of this convl£lion, wliich may not im¬ 
mediately apply to any other cafe ; and each cafe mufl; 
©f courfe be ’governed by the particular circumftances 
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belonging to it. The terms upon which the corps of the 
Southwark Volunteer Cavalry agreed to continue their 
fervices in the month of Auguji 1803 are to be found in 
the rules and regulations (luted in this coiiviiflion, or, in the 
ftatutes of the 3401 42 G. 3. The rules and regulations 
themfelves are filent as to the period during which each 
member of tl e corps is to ferve j and nothing can be col- 
le£led from the flat. 34 G. 3. c. 31. as to this point. But 
the flat. 42 G. 3. t'. 66.yl 4. recognizes a power in the 
members of, at leaf!:, fomc voluntetr corps of notifying 
ihiir intention of dljconiinuing their feri'icej and provides 
that, 07 ! fuel.' rfignatio/if (v\hith cxprcllion clearly imports 
that the party had legally and cflldually the power of 
making a refignation by his own acl,) if the perfon, (that 
is to fay, fo rcligning,) (liould have been drawn for the 
militia, that his exemption (liould ccafc, and that he fliould 
be liable to Lrve in the militia by hiuifelf or his fubllitute, 
as a fupernumeraty, if his vacancy ihuuld have then been 
filled up. The agreement, therefore, of this corps to con¬ 
tinue its fervice muft be underilood as made on the con¬ 
dition of the members having it in tlieir power to exercife 
the right of refigriation thus recognized by the flat. 
42 C. 3. c, 66 , by notifying their intention of difeontinu- 
ing their fervice. It is next to be feen wdicther this power 
has been taken away by any of the fubfequent adls of 
parliament. The 43 G. 3. c. 96. (the a£l for the levy 
en niiifle, as it has been called) fpeaks of tw;p _defcrip- 

tions of volunteers, viz. volunteer which hatl beelf * 

\ 

or (liould be foimed with the approbation of his Majelly, 
and volunteers under that ail; that is, a defeription of per- 
fons whom the conftabits, in the annual lids which they are 
diredled to make of all men dv/ellir.g in their pari(hes,are by 
f, 10. required to didinguiih as pafo/is wnling to engage to 
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<w VOLUNTEERS UNDER THAT ACT.” And this fumc 

• adlof the 43 G. 3. c. 96., hy the 53d/i thereof, enables tiie 
king to ful'pcnd the proviHons of the adf requiring tl)e 
men enrolled under it for military fervice to be trained 
and exercifed, where any volunteer corps in any ceunty 
or parilh, or in which any perfons between the ages of 17 
and 55, (hall have cngage<l to 'ittwo. as volutdeers (•^hat is to 
fay, under that (li^) {hull amount to a certain proportion of 
the number enrolled for military fcrvice u/nier thnt /7^7, 
and fuch volunteer corps or volunteers refpect'r^'e'y flnll have 
agreed to be trained and exercifed and to march to any pm i of 
Great Britain in cafe of an invnftcn ; fubjc£l: to fuch con¬ 
ditions as to number of men to be conftantly exdliug in 
fuch volunteer corps and remaining engaged to ferve as vo¬ 
lunteers under that and to fuch other rules and regu¬ 
lations as to exercife, muller, or iufpedlion, as to his Ma- 
jefty (hall feem necelTary: on non-coinpliance with which 
conditions the provifions of the adf are to take place. It 
is to be obferved that nothing is here f<nd about the period 
of fcrvice. All that is neceflury to authorife a fufpenfion 
of the provifions for the levy en mafle is, that the volun¬ 
teer corps and volunteers ihall have agreed to be trained and 
exercifed and to march in cafe of invalion, &c. and if they 
do not comply with fuch conditions, then the levy en 
mafle is to go forward. But the fufpenfion of tlie execu¬ 
tion of this adk cannot impofe terms on the volunteer 
corps, unlefs they have before agreed to thofe terms, or 
^.■*iefs their offer of fcrvice has been accepted on fuch 
sterms. The 54th fedlion of c. 96. does, however, fpcak 
of the period of fervice ; but it does fo in terms confined to 
the volunteers under that aB, who are made liable to be 
embodied, commanded, and to ferve for the period men¬ 
tioned in the in relation to perfons liable to military 
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fcrvicc under the acl^ i. e. the perfons liable to fervc in the 
army en mafic : but it is wholly filent with rcfpe£l to the 
period of fervice of the volunteer corps^ leaving that matter 
as it flood before the a£l. The lall flatute which has 
been adverted to, the /13 G. 3. 121. in/ 9., leaves this 

point untouched ; that only relating to perfons who may 
be members of any corps of volunteers at the time of an 
aSlual invefion^ and has no retrofpe£live view to thofe 
who may have ccafed to bear that chara6lcr before an 
a£lual invafion happens. The 14th fe£lion of that 
flatute feems to afford fome inference that volunteers had 
not the power of refigning, as the power of convidling 
perfons for non-payment of fines for not complying with 
the regulations of their corps can have very little effefl 
when the objects of fuch a provifion may the next mo¬ 
ment and for ever exempt themfelves from any liability to 
be fined by quitting their corps : but it will have an ope¬ 
rative effe£l and ufe in corps where, according to their 
terms of fervice, the members are precluded from quit¬ 
ting. However, neither the inference that may be fup- 
pofed to arife from this fc6lion, nor from any other in 
the feveral a£ls which have been commented upon, nor 
from the fcope and obje£l of the whole of them taken to¬ 
gether, gppears to us fufficiently flrong to warrant us in 
determining that the exprefs power of refignation, which 
is recognized in th? 4th fe£lion of the flat. 42 G. 3. c. 66., 
as belonging to the members of volunteer re- 

ilrained in this refpedl by their own oflcrs of fcrviceT* V 
revoked and taken away from them. We are, thereforcj^ 
of opinion, that the defendant was, upon the fa£ls flated 
in this particular convi£lion, competent to cxercifc, and 
^las excrcifcd that power; and that this convi£lion, there¬ 
fore, cannot be fuftained, but mull be quaflied. 


8 Conviiflion quaflied. 
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Cooper (izamfi Rachael Hunchin, 

h'tb. 7th. 


A Rule called upon the plaintiff to ihevC' caufe why the 
writ of capias ad fatisfaciendum, executed upon the 
defendant, (hould not be fet afide for irregularity, 2cc. 
upon the ground that after interlocutory judgment ob¬ 
tained in an a£lion commenced againft the defendant 
when foie, for goods fold, &c. ftie had intermarried one 
jR. Ridgwayy of which notice was given to the plaintiff’s 
attorney, notwithffanding which he had proceeded againft 
her to final judgment, and had taken her body in exe¬ 
cution. 

Efpinajfe fliewed caufe, and contended that the execution 
was regular; and cited 3 Blac. Com. 414. where it is laid 
down that " if an a£lion were originally brought againff a 
wife when foie, and pending the fuit (lie marries, the ca- 


After interlocu¬ 
tory judgment 
againft a feme 
upon a contraA, 
ihe marries: yet 
the plaintiff may 
procted to judg¬ 
ment and execu¬ 
tion againft her, 
without joining 
the hulband by 
feire facias; and 
a capias ad fa- 
tisfaciendum 
againft her, fol¬ 
lowing the judg¬ 
ment, is at all 
events regular, 
though the plain- 
tilf had notice of 
the marriage be¬ 
fore. 


pias (hall be awarded againft her only, and not againft her 
hufband for which is cited Doyley v. White, Cro. Jac, 
323. in point, and Bull. N, P. 23. S. C. 


Barry, in fupport of the rule, endeavoured to diftin- 
guifh this from the cafe cited, where the original a£l;ion 
brought againft the feme was trefpafs. In which fhe may 
be fued criminaliter; whereas this is upon a contra£f, for 
ill? is in no event liable to be taken in execution 
after marriage, when it becomes tb^debt of the hufband. 
There too the a£tion was falfe imprifonment againft the 
fheriff, to whom the procefs againft her by her maiden 
name was a fufficient junification. But here the appli¬ 
cation is againft; the original party in the original fuit, who 

ought. 
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1804. ought, upon due notification of the marriage, to have 
^ made the huiband a party by fuing out a feire facias 

aga’nji againit him jointly with the wife, and then the plaintiflT 

would have had his proper remedy againfit him. As in 
the cafe of Obrian v. Rnm^ cited i Salk. 116, 117. So in 
I Shotu. 91. Anonym.^ if a woman give a warrant of attor¬ 
ney and then marries, the plaintifi' may file a bill and en¬ 
ter judgment againft both (a). [Lord Elletiborough C. J. 
There, perhaps, the adiion might be confidered as com¬ 
menced at the time when judgment was entered up, and 
then flie was married.] He alfo referred to Ronvnfon and 
Wife V. Williamfon (^), and Heard v. Stamford (e), as ge¬ 
neral authorities to (hew that the huiband was liable in 
the lifetime of the wife for her contrails. 

Lord Ellenborough C. J. The execution mull fol¬ 
low the nature of the judgment. Whether the huiband 
can bring error or not is another qucllion. But the judg¬ 
ment here being again ft the feme only, the execution can 
only be againft her. If the plaintiff had meant to im¬ 
plicate the huiband in the confequences, he muft have 
firft made him a party by joining him in a fciic facias. 

Grose J. of the fame opinion. 

* 

Lawrence J. There is no occafion for the plaintifF to 
fue out a feire facias, unlcfs it be for the -pnr pofe of 
charging fome other perfon on the record who wasm)« 
originally a party to if. The cafe cited from Cro. Jac, is''^ 
in point. 

{a) Vide Mardcr v. Ltf, j Burr, 1471. ; and Cowrie v. jillaway, 8 Tern 
Rtf. 257. 

{b) Qtp, Barnes, 207. (r) 3 P. Wms. 

Le 
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Le Blanc J. If the hufband had been joined, the 1804. 

plaintiff might ftill have taken the wife in execution. —— 

‘ CoorER 

There feeras, therefore, no reafon why the defendant againft 
.might not take her at once, without joining the hufband, 
if he did not mean to affedi him. 

Rule difeharged. 


Payne againjh Drewe. 


jyedncfdayy 

h'ch. Sth. 


HIS was an aflion againft the defendant, as fiieriff Allowing that 

•A iht: award ot a 

of Dorfitjhirei for a falfe return of nulla bona to a writofieqiu-Hra- 

. I- n r-r- tbn out ()t Chan- 

wnt or teuatum hen facias, fued out on a judgment c»ry (wi ich is 
again ft C. Sturt Efq. for 227/. lox. The action was tried t!f 

at the Spring Afliijcs for 1803, before 


fon B., when a verditSf was found for the plaintiff for perfoimance of 

drerees) has the 

227/. I or. fubiefl to the opinion of the Court on the fol- obligatory 

etieft to bind the 

lowing cafe. goods as a writ 

n-<i iri r /• of fi. fa at Coni- 

The defendant was llienlF ot the county of Dsrjtt at moniaw; jet 
the fuing out and return of the writ in queftion. The 
judgment was regularly obtained for the plaintiff againft 
C. Sturt in Michaelmas term 1801, for iinL lor., and a no mcafurc 
teftatum fieri facias was fued out into Dorfcljlitre on the ot it 

in due time, anJ 

28th of November 1801, returnable on Saturday next after the fe^urarators 

<T-ii r rr ' 

eight days of St. Hilary 1802. Ihere were fuflicicnt poHels tbem- 
goods of C. Sturt at his houfe at Brownfea ip the defend- goejs/iV/rno 
ant’s b":llv»yck at the time of the entry of the officer un- “nViVwhomVt 

f' * A diilancc of 18 

nonlhs a writ of fi. f.i is olnfled againd tiie goods of ilic party defendant in tlic fuir in Cb-in- 
ccry, for not cxevuting luch writ md ftlling the goixis i the pldintifl' in the, ftqueftrAtion 
having at ail events lolt Ins p.ioriiy 1 y foth laches And tlicicfurc the therifl, who had f-ifed 
under the fi. fa., having on n tice of futli fuppofed ibltacle returned nulla I onJ, was hcMm 
liable to tl e plaintiff in an adiion far a faifo return. 'I'liinigh a writ of fi )a. bind the goods 
as ag.iintt the defendant, yet the property i-. not devefled out of him ti'l iXvCiiiion exicut'da 
and therelnre an rxceutioii and fil't undti a lubfsquent writ (le!i\cuJ to the ihctifi j^iU bn.d the 
goods ^ but the plaintiff in the firfl exi eiition has his leme-iy agaiull the if the uan* 

execution of the writ dl3 iw proceed from bis own latl.ts 


dcr 
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dcr the fieri facias in January 1802, and which were 
taken pofieflion of} and an inventor]^ made thereof by 
him; but the ihcriiF afterwards quitted poflefiion, and 
made a return of “ nulla bona,” in confequence of the. 
fequeftratton hereinafter mentioned. In 1790 a bill in 
Chancery had been filed againft C. Sturt and others by 
H. W". Portman Efq. and others, and after anfwer was 
put in and other proceedings, an order was made by that 
Court, on the 17th of March 1800, for the payment of 
2000/. by the faid C. Sturt to H. A. Sturt, That fum being 
unpaid, an order nifi for a commiflion of fequeftration to 
ifiue, direfted to certain commifiioners to be therein 
named, to fequeiler the faid C. Sturt'% perfonal efiate, &c« 
was made on the 5th of May 1800, which order was 
made abfolute for a fequeftration on the 13th oijune 1 800. 
A writ of fequefiration under the great feal was ifiued 
on the 17th of June iBoo, dated on that day, and was 
fliortly afterwards delivered to the fequeftrators therein 
named. The writ of fequeflration is in the following 
words t “ Gforge the Third, &c. To J. Af., W. £)., &c. 
<* greeting. Whereas by an order made by us in our 
<* Court of Chancery, on the 5 th day of May laft, in a 
caufe of H. Pcritmn Efq. complainant, and M, 
“ Sturt widow,/L A. Sturt, ECq. C, Sturt E{q, and others, 
defendants, by original and fupplemental bills; and 
alfo in a caufe of the faid H. A. Sturt, complainant, 
« and the faid M. Sturt, C. Sturt, and othsw,.defend- 
ants, by bill of revivor, it was ordered that a comr^f- 
«* fion fhould Iflue, to be directed to certain commiflioners 
«* to be therein named, to fcquefter the defendant C. 
•* S/«r/’s perfonal eftate, and the rents, ilTues, and profits 
« of his real eilates, until he Ihould have paid 2000/. to 
the complainant H. A, Sturt, purfuant to an order, 

** dated 


/* 
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dated the 17th xAMarch laft,and our faid Court (hould 
^ make other order to the contrary} unlefs the fald de« 

•* fendant, having perfonal notice thereof, (hould, within 
eight days after fuch notice, (hew caufe. See. to the 
contrary. And whereas, upon motion made unto our 
faid Court on the 13th of Jane inftant, by the counfel 
^ « for the faid H. A. Sturt, it was alleged that due notice 
had been given of the faid order to the faid defendant 
“ C. Sturt, as by affidavit appeared ; and that it alfo ap- 
** peared by affidavit, See. that the faid C. Sturt had not 
** yet paid the faid aooo/., or any part thereof. Sec .; and 
therefore it was prayed that the faid order, dated the 
** 5th of May lad, might be made abfolute •, which was 
ordered accordingly. Know ye therefore that we, by 
“ thefe prefents, do give to you, &c. full power and au- 
thority to enter upon all the real edate. Sec. of the faid 
C. Sturt, and to take, collefl:, receive, and fequeder 
** into your hands not only all the rents and profits of the 
« fame, &c. but alfo all goods, chattels, and perfonal 
edate whatfoever. And therefore we command you, 
« &c. that you do, at certain proper and convenient days 
** and hours, go to and enter upon all the meffiiages, &c. 
** and real edate of the faid C. Sturt, and that you do 
colleft and take, not only the rents and profits of his 
« faid real edates, but alfo all his goods, chattels, and 
*< perfonal edate, and detain and keep the fame under 
** fequedration in your hands until the faid C. Sturt (hall 
" have fully paid the faid 2000/. to the faid H. A. Sturt, 
« cleared his contempt, and our laid Court make other 
‘‘ order to the contrary. Witnefs, Sec. the 17th of June 
in the 40th Geo. 3. &c.” On the 18th of November 
1800 another order of the faid Court was made, which 
dirsdled certaixr annuitants therein named (/. W,^ f. B., 
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and F, E.) to pay a certain fum therein mentioned to H. 
A. Sturt, and dirctled that they fhould have the benefit of 
the fequeftration. On the I7tli of Jauuary 1803, by an 
order of the Court of Chancery of this date, dating ai\ 
application to the I^ord Chancellor by counfel for /. W, 
and F. E., it was alleged “ that H. Sturt, cieceafed, by 
his will devifed his edates to his foil C. Sturt for life fub- 
je£t to certain charges therein; and after the tedator^s 
death a fuit was indituted for the purpofes of carrying 
into execution the trufts of the will j and, by an order 
made the 17th ol March 1800, it was ordered that C. 
Sturt diould pay to H. A, Sturt 2000/. in part of a larger 
fum reported due to him ; but the faitl C. Sturt, not having 
complied with the faid order, the faid H. A, Sturt, on the 
5th of 3 Iay iSoo/., obtained an order that a commilTion 
of fequedration fliould iffue to fequeder the perfonal 
edate of the faid C. Sturt, and the rents of his real edate, 
unlefs caufc fiicwn within eight days ; and no caufe being 
fltewn, the fame was made abfulute; and a commiflion of 
fequedration ilTued on the loth of June 1800, dircfled 
to J. M., W. D, &c. who entered upon the edates de¬ 
vifed to C. Sturt for his life, and fequedered his perfonal 
edate, and the fequedrators received 1090/., part of the 
rents of the real edates. The faid C. Sturt having, in the 
year 17^3, granted to the faid /. JF., F. B., and F. E., 
an annuity of 2400/., charged upon his edates before 
mentioned j the annuitants had been let into poflefllon of 
the edates, and were ouded of that poflefllon * 15 y the fe^ 
quedrators under the authority of the faid order, and 
under the authority of another order, dated 8th of July 
1 800, whereby the tenants were ordered to attorn to the 
fequedrators. And the faid annuity being greatly in ar- 
year, and the annuitants conceiving that the poiTcilion of 

the 



IN THE FoI^Y-FOURTH YeAR OF GEORGE III, 

the fcqueftrators did not prevent their making a diftrefs 
on the perfonal cftate for the arrears; they accordingly 
made two diftrelTes at Bronvnfea and Critchelly and Mr. 
Dearty one of the fequeftrators, figned acknowledgments 
of polTeflion on the back of the notices and inventories of 
diftrefs, whereby he acknowledged that he held poffeflioti 
of goods diftrained for the purpofes of the diftrefi. That 
conliderable part of the effedls diftrained being heir looms, 
they were replevied by the truftees under the teftator*s 
will. That in Michaelmas term 1800 the parties to the 
faid fuit and the fcqueftrators, conceiving that the annui¬ 
tants ought not to have made a diftrefs, applied by motion 
to the Court, and the annuitants, finding that they would 
not receive the benefit of their diftrefs, except on the 
terms of paying the money remaining due to H. A. Sturt 
and the younger children of the teftator, by an order 
made the I3lh of November 1800, it was ordered that the 
annuitants (hoiild, within a week, pay to H. A. Sturt 
2464/. n. lod-y and enter into an agre^*ment to pay him 
the further fum of 3*700/., then afeertained to be due to 
him, and to pay to the younger children of the teftator 
the feveral fums of money reported due to them out of 
the rents and profits of the fequeftcred eftates as the fame 
(hould come to their hands. And it was further ordered 
that the annuitants ftiould give judgment in the replevin 
caufe, and pay the cofts of the dillrefs: but fuch of the 
goods as were not heir looms were to be accounted for by 
the fcqueftrators. And it was ordered that the annui¬ 
tants ftiould pay the cofts of the fctjucftration; and that 
the fcqueftrators ftiould deliver the pofleflion of the pre- 
mifes fequeftcred to the annuitants, and pay over to them 
the balance in their hands, after retaining the cofts of the 
fetjucftrationf :vnd all juft allowances; and that the an- 

nuitanta 
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nultants fhould {land as creditors of the faid C. Sturt for 
vrhat they fliould fo pay, except the coils of the dillrefs 
and replevy, and of the applications to the Court fubfe- 
quent to the diftrefs* And it was referred to the Mafler 
to fettle the accounts and tax the coils. That the an- 
« nuitants, in confequence of the faid order, paid the faid 
2464/. I/, lod, to H.A. Sturt, and alfo paid to the 
younger children of the faid teftator all the monies due 
<« to them, and were let into pofTefllon of the real eftates 5 
« but before the fequeftrators fettled any account or the 
coils were taxed, fome executions at common law were 
iflued againil the goods of C. Sturt, particularly one to 
«< a large amount, at the inftance of Mr. E, May, in 
Hilary term 1802 i and the iheriiF of DorfetJJAre, under 
« the execution, feized the goods both at Critchell and 
« Brownfea, and iufiils on keeping poiTeiTion, although 
the faid W, Dean, as one of the fequeftrators, has 
*< claimed the faid goods. That there yet remains an 
“ arrear of 4000/. and upwards due to the annuitants 5 
and therefore it was prayed that an attachment might 
«« be iffued againil the flieriff of the county of Dorfet for 
his contempt, in having feized and kept pofl'cflion of 
•* certain goods (formerly belonging to the defendant 
“ C. Sturt), the faid goods being under fequeftration un- 
« der tfie order of this Court 5 and that the fequeftra- 
“ tors might be directed to proceed to a fale of the faid 
goods, not being heir looms, fo under fequeftration, and 
pay the produce thereof to /. TV. and F. ^.,"’purfuant 
** to the order of the 13th of November 1800. Where- 
upon, and upon hearing counfel for the feveral parties, 
and for the faid E. May, and for the faid iheriff of 
« Dorfet, and the feveral orders before mentioned being 
read, his Lordftiip did order that the fequeftrators 

^ (hould 
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“ (hould proceed to a fale of the goods in queftion, not 
being heir l<|oms> then under fequedration, and pay 
** the produce thereof to the annuitants, as directed by the 
“ order of the 13 th of November 1800, in or towards fa- 
tisfa6iion of the fum of 4464/. ix. 10^. due to them ; 
** and in cafe there fliould be any furplus of the money 
ariiing by the faid fnle, after fatisfying the demands of 
** tlie faid annuitants, it was ordered that the fame (the 
amount thereof to be verified by affidavit) fhould be 
** paid into the Bank, to be placed to the credit of the 
“ caufe, fubjedl to further order.” There was no evi¬ 
dence given at the trial of any of the fa6ts ftated in the 
above order, or of the fequeftrators* having ever taken 
pofieffion of any of the goods. On the contrary, it was 
admitted that the fequefiration had never been laid on. 
And in Jatumry 1802, before the return of the writ, 
(which was delivered to the defendant on the 17th of Z?e- 
cemher 1801), when Mr. Starlings an agent for the plain¬ 
tiff, went with the flieriff’s officer, who had a warrant, to 
C. Siurt*s houfe at Brorvn/ea, Mr. St»rt was in poffelfion 
of the houfe and goods. Upon their communicating to 
him the bufinefs they came upon, he told them that his 
goods were under fequefiration; but the officer, by the 
diredlion of Starlhg^ took the goods, and, with his affifi- 
ance, made an inventory; after which Starling went 
away, leaving the officer in polTcffion. The fhcriff, at the 
return of the writ, returned “ nulla bona.’* The queflion 
for the opinion of the Court was, Whether the plaintiff 
were entitled to recover ? If he were, the verdl£l to Hand j 
if not, a nonfuit to be entered. 

This cafe was argued in Michaelmas term laft. 
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Gafelee^ for the plaintiff, argued, firft, from the general 
nature of a fequeftration iflued by the C<;urt of Chancery, 
that it conveyed no title to the goods, which ftill re¬ 
mained the proper»^y cf tlie original owner, and confe- 
quently wao no ito-.j.lijnent to the execution of the w-rit 
of fieri facias up^n: Ids goods by the flieriif. There was 
no cafe, he faid, in a court of law upon the effedt of a fe> 
queflratiun. Hut it has been lung ufed as procefs out of 
the Court of Chancery either to enforce an appearance or 
to compel performance of a decree, i Chan. Caf. 91. It 
abates on the death of the party. Some authorities in¬ 
deed, in contradiction to others (o), reprefent it as not 
abateable where it is for the performance of a decree j as in 
Hawkins v. Crook (^), and Burc^at v. Rochey (tf); and in the 
latter it is faid to bind from the time of awarding the com- 
miflion, and not only from the time of its being executed. 
Cut it does not appear there that the intcrcll of third per- 
fons, not parties to the decree, was involved. Even a 
fale under a decree of the Court of Chancery conveys no 
title per fe. That Court does indeed direft the falej and 
the property mny be bound under it, when executed ; but 
that pafies by the dellvcty of the parties, and not by force 
of the decree. This was fo conddereJ by Lord Chan¬ 
cellor in Shaw v. IVright (^/). That was an application 
for arrordcr to fequeflrators to fell houfes j but Lord Chan¬ 
cellor fail! that the order would do no good : he could make 
no tide, That tite Itqucflraiioudid not transfer the term to 
the fequeftrators i it was only procefs to compel appear¬ 
ance : and he could not compel the purchafeir to rake a 
a title which hq was to fupport by a bill for an injunc- 


(j») Vide 2 P. IVmi. 621, 2. and Wtaram v. Broughton^ j Ptf. 182. 

(i) 3 jitk. 554. (0 1 Pern. 5S. (</) 3 VtJ.jun. 2|, 

.. tion. 



in THE Fort 
flon. But, fecoj 

under the fequeiratlon had once acquired a priority, like 
as in the cafe of a prior execution at common law, yet, as 
in that cafe, they may forfeit fuch priority by- laches. 
Now here they have been jjuilty of great laches; for the 
fequeilration iifued on the 5th of May 1800, and in 
tiuary 1B03 the fequeltrators had taken no fteps to get' 
poflTcflion of the goods, and fo to blld the property. And 
if this could avail, it would impede the courfe of juftice 
in all other cafes. If the fheriff* found himfelf under 
any difficulty how to act under thefe conffidting rights 
and procelTes, he fltould, before he made his return, 
have applied to this Court to know what he fliouhl do, or 
he might have fummoned a jury to inquire whofe pro¬ 
perty the goods were. [Lord Ellenhorough C. J. That 
is merely to govern his diferetion.j But here the ffierilF 
has taken upon him*to zQ, without the aid of the Court, 
which would have given him time to make his return, till 
the queftion of priority had been fettled (a). This Court 
will never treat the procefs of the Court of Chancery 
with more refpe£t than they would do their own ; and if 
a party merely ifTued a pocket execution, without calling 
on the fheriif to carry it into cffeil, the Court would not 
fuffer that to impede the execution of fubfequent procefs 
followed up with due diligence. Before the flatute of 
frauds goods were bound by the teftc of tlje writ; but, 
fince that ftatute, by the delivery of the writ to* the (herilF. 
But that does not mean a mere nominal delivery, but a 
delivery for the purpofe of carrying it into execution. 
Therefore, in Bradley v. Wyndham, flieriff of Hants (^), 
where one had delivered his writ to the fheriff on the 
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ilth of Mayt who feized under it on Ihe T4th} and no 
further proceedings were h.id, upon an^^xpeftation that 
the debt would be paid when the defendant's landlord 
came into the country; and on the aoth of the fame 
month another writ of fi. f.«. was delivered to the fherlfi^ 
which was executed, there being no perfon left in pof- 
fcfiion under the hril execution; the firfl execution was 
deemed to be fraudul^, and the fecond was fuftained by 
the Court oh motion for a new trial. And the ca(eof < 

cemb V. Buckingham (o) was there cited, where two writs 
of fi. fa. having been delivered to the (heriffby different 
parties on the fame day, he executed the fecond firft : and 
it was holden 'that the fecond execution was good and 
bound the goods; but that the flieriff had thereby made 
himfelf liable to the fird party. If this were a queflion 
of fraud, upon a fequedration in faf); executed, it might 
be neceflary to take the opinion of the jury upon it; but 
here it would be altogether ufelefs, becaufe it is ilated 
that the ftqueflration was not executed, and Sturt has in 
fa£t remained in poffeflion of the goods. Therefore the 
flieriff was bound to have levied upon the goods; and by 
having.taken upon him to return nulla bona he has made 
himfelf liable to the plaintiff. 

Dafttpter for the defendant. No fraud is fuggefted or 
found in the cafe, and therefore it is not like Bradley v. 
Wyndham {b"). The queflion here is not between the 
Court of Chancery and the fequcftrators, but between the 
plaintiff, who might have remedied himfelf by an appli¬ 
cation to the Court of Chancery,’ and an officer of this 
Court, the Ihcriff, who is no party to the proceeding, but 

(«) I Salk. 320. 1 Ld. Ray, 151. 1 fydf. 44, 

is 
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is put to a£l ini difEcult Htuntton,.between the peril of 
paying, on the Ine hand, the debt and coils iti this a£lion, 
or, on the other, of being punifhed by the Court of Chan¬ 
cery for the contempt of its procefs. Under (imilar cir- 
cufhltances the Court have gone a great way to protect a 
(herifF; as in Wilfon v.ButteHy flieriif of Effex^ Yr. 32 G. 3. 
where the (heriiF had returned a levy under a fieri 
facias, and an adlion was brought againR hiiR for the 
money, the Court flayed the proceedings in that aClion, 
and let him pay the money in>o court, he having had no¬ 
tice of a commiilion of bankrupt. Mr. Zturt*% poilciTion 
of the goods, as dated in the cafe, was in itfelf no badge 
of fraud, becaufe it was confident with the lieu which the 
fequedrators had upon them ; for the fequedration con¬ 
veys no title to the goods, and they are only holden as a 
pledge (o); but goods pledged, or demifed, or didrained, 
cannot be taken in execution. So an inchoate execution 
may be overthrown by relation to a previous title, though 
fuch title were not perfefted before the execution com¬ 
menced j as in Cooper v. Chitty{b)y where a ihcrid'having 
levied goods on a fi. fa., after an a£l of bankruptcy, but 
before a commiiTion fued out; and after the ifiuing of the 
conimiflion, and afllgnment, by which the title of the 
ailignees was perfedled, he fold the goods; the Court held 
that he had done wrong, and was liable to the affignecs in 
trover; and that he ought to have returned nulla bona. As, 
therefore, notice of a commilTion of bankrupt excufes the 
(heriff from levying under a fi. fa. at the fuit of another, 
fo will notice of a fcqueftration,,which, though not an 
abfolute transfer of the property, like the commidioners* 
adignment, yet may afterwards countervail the execution. 
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1804. " At common law an execution bound theu^oods from the 
" teftc of the writ {a ); fo that though the (feriff had feized 

agMuft under one writ firil, he was bound to felf under another 

Daxwx. delivered afterwards if it had a prior tcfle {h)» This, with 

rcfpe£i: to common law writs, was altered by the ftatute* 
of frauds (r) j but it remains the fame with regard to a 
fequeftration, which is the execution of a court of equity, 
and has been compared to a levari at common law {d). 
Here, then, the fequeflrators might at any time have de<* 
veiled the title under the fiierifF's execution. The fherifF 
had no means of knowing whether the formal ceremony 
of laying on the fequeilration had taken place : nor does 
it appear to be the duty*of requeClrators to keep a viGble 
pofleflion. But though the Court of Chancery might 
puniih them for not doing their duty, yet the iheriff, who 
had notice of the writ, w'hich it is found had been in fa£l 
delivered to the fequeftrators, could not prefume that it 
was void or fraudulent; and if it were; valid it would re¬ 
late back to the teile {e). And the interval between the iflu- 
ing and the return is in the bread of the Lord Chancellor 
and indefinite; and the order of j 803 Ihews that it was 
not abandoned. Even at common hw the omitting a 
term in the return of a capias ad fatisfaciendum does not 
avoid it (/). Then fiippofing the fhcriff had returned 
that he had* taken the goods, and that they were in his 
hands ‘for defe£l of buyers, and the fequedrators had 
come in any time before fale, he would have been bound 


(d) ylmtiywi. Cro. EUx. 174- 

(A) Gluyat V. Sittings after Mitbi. 1785, cor. Lord 

JlIatfifieM C. J. 

(<) 29 Car. a.f. 3. /. 16. 

td) jitternfy-Gitural v. The Mayor of Coventry, i P. Wmt. 307. 

(0) BkrdtUy. IRothty, i yirn. 58. (/) Shirlty ». JVrightf §alk. 700. 

by 
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by his return. Acre the (herifF had notice that a fequef- 

tration had iflipd \ that under fuch f.-queftration the 

goods, if they hid not been, 'might be taken as a pledge, 

and that if the writ did come in it would relate back to 

Its tcfte beyond his writ of fi. fa.j and that if he proceeded 

to a fale he could not be indemnified agalnfl: the imprifon- 

raent of the Court of Chancery for a contempt of its 

procefs. \L.anvrence J. It does not appear that the fc- 

queftradon was a£tually laid on before the llierifF feized. 

Perhaps if he had applied to this Court, and dated his 

difficulties, it would not have compelled him to make a 

return till thofe difficulties had been cleared up. But 

here the fherilF has taken upon himfelf to a«Sl, without 

any fuch application, and has made his return, and there* • 

fore he muft be. bound by his own aft. This didinftion 

is taken in many cafes.] He certainly might j but where 

goods are under a fort of inchoate title or pledge, which 

may become abfolutc by relation, the cafe of a commiffion 

of bankrupt, before mentioned, fliews that the flieriff will 

be juftified in returning nulla bona. [Lord Ellenborough, 

C. J. alked if there were any modern cafe which queftions 

the diftum that a fequeftration fliall bind from the tcfte 

or award of it f] No cafe of that fort has occurred. 

There is very little to be found in the books as to the* 

nature and effeft of a fequeftration. 

Cur, aiv, vulu 
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The judgment of the Court was now delivered by 

Lord Ellenborough C. J., who, after ftating the 
cafe, obferved, that as the order of the 17th of yanuary 
1803 was made long after the time when the writ of fieri 
facias (for the falfe return of which this aftion is brought) 

O o 4 had • 
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had been returned; and as none of the faqrs therein ftated 
were given in evidence at the trial, the bnatter of fuch 
order could not be adverted to for any ^purpofe imme- 
diately conne£led with this caufe, except indeed it were in 
order to fhew in what manner the Lord Chancellor had 
confidered this fame fequeilration in point of legal effefl, 
when reprefcnted to his Lordfhip as one which had been 
fully a6Ied upon, and under which the fequeftrators had 
duly entered upon the real eftates, and fequeftered the 
perfonal edate. But that as this fequedratlon, upon the 
facts found dated in this cafe to have been laid before the 
jury, did not appear to have been fo dealt with, no infe¬ 
rence could be corre£tly drawn from the order made in 
<that cafe as to the edeft which the Lord Chancellor 
would probably allow to this fequedration, negle£led in 
point of execution, as it appears upon this cafe to have 
been, from the moment of its delivery to the fequedrators, 
during a period of upwards of i8 months which inter¬ 
vened before the writ of fieri facias upon which the pre- 
fent quedion arifes was in faft delivered to the {heriff of 
Dtrftu His Lordlhip then proceeded— 

The quedion in this cafe is, Whether the exiflence of a 
writ of fequedration, founded upon a commidion to cer¬ 
tain fequedrators therein named, and which writ had 
been delivered to the fequejlrators about 18 months before 
the writ of execution at common law againd the goods 
was delivered to the fheri/F of Dorfety but. upon which 
writ of fequedration nothing was done by the fequedra¬ 
tors, nor any notice thereof given by them or their party 
to the Iheriff, he an encufe in point of law to fuch fheriflF for 
not executing the writ of feri facias fo to him delivered, 
but indead thereof, returning nulla bana^ as he has done ? 
The competency of this excufc depends, on the nature and 

ede^ 
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effed of a feq^ftration awarded, as this appears to have 1804. 
been, by the ^urt of Chancery, for the non-perforniance 
of a perfonal Uuty. Upon the proper nature and effed: afainft 

of fuch a fequeftration, and alfo of fequedrations.to com¬ 
pel appearance, anfwer, and the like, there is fome degree 
of apparent uncertainty in many of the Chancery cafes, 

(vide Eq, Ca^Abr, tit. Siequejiration^ and 'Dickens* Chancery 
Cafes, vol. I. p. 31. 106. 130. 135. 325. 335. 354. 388., 
and vol. 2. p. 472. 576. 624. 638. 711.) But as we (hall, 
for the purpofe of the prefent quedion, alTume that the 
award of the fequeftration had the fame obligatory effect 
as the award of a writ of execution againft the goods 
vimuld now have at the common law, and (hall even fur¬ 
ther afflime, upon the authority of what was faid by the 
Lord Chancellor Nottingham, in Burdett v. Rockley, i Vern^ 

58. (although it is the only cafe we have found which 
goes fo far) “ that a fequejlration binds from the very time 
of awarding the commijjion, and not only from the time of 
executing of it and its being laid on by the commiffioners s* in 
which refpeeSf it is put upon the footing of an execution 
at common law, before the ftatute of frauds, and which 
execution at common law then related to the tefte or 
award of the execution ; 1 fay, thus conlidering the effe^^ 
of a fequeftration for the purpofe of this queftion, (and 
in fo confidering it we allow it the moft extenlive e(fe£): 
which can poilibly be claimed on its behalf), it ftill does 
not appear to us that the fequeftration in queftion did, 
under the circumftances, afford a fufheient excufe to the 
(lieriff for not executing the writ of fieri facias at the fuit 
of the plaintilF. The (heriff is not excufed,. if the fale he 
was required to make under the fieri facias would, if 
made, have been a valid and effectual one in favour of his 
vendee. And,,if he would nor, by making fuch fale there¬ 
under. 
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under, have rubje£l;ed himfelf either to tlif a£)Lion of the 
party interefted in the fequeftration, or bo the punifli- 
ment of the Court of Chancery as for a c ^ntempt of its 
procefs. Whether the falc he would have made, fup- 
pofing he had fold under the fieri facias, would have been 
a valid and effeftual one depends upon the fenfe in which, 
and the extent to'which, goods fliallbe confidcred as bound 
by the award of an execuilou before the ftatute of frauds 
and by the delivery of the writ of, execution fince that 
(latute. The fenfe in which, and extent to which, goods 
are in either cafe faid to be bointd is, that it binds the pro¬ 
perty as againfl the party himfelf and all claiming by 
aflignment from, or reprefentation through or under hioif; 
but it does not fo vtft the property in the goods abfo- 
lutely, as to defeat the elfect of a fale thereof made by the 
fherifF under an execution. This was fettled in the cafe 
of Smallcomb v. Crofs and Buchhighiwi and another^ fherifTs 
of London^ (i Ld. Rapn. 252. S. C., I Salk. 320., and 
CemynSf 35.) 'I hat was the cafe of a Lie by the (lierilT 
under a fccontl w-rit of fieii f.icias, the former fieri facias, 
which was firft delivered to the CieriiF, not having been 
then executed. And it was an a£lioii of trover brought 
by the plaintiff in the lad delivered fieri facias, which was 
fo fird executed, againd the Iheritfs, and the plaintiff itt 
the fird ilefivered fieri facias, which was executed by the 
fherifl^ and the goods fold again, after the goods had been 
already fold under the lad delivered writ. Lord /fo/Z, in 
delivering the judgment of the Court for the plaintiff (ac¬ 
cording to the report in Comyns^ which agrees with tha 
other reports of the fame cafe), ** declared their reafoti 
•* to be, for that at common law, if there were two writs 
** of fieri facias, the one bearing tede on fuch a day, and 
« tlie other on the next day, and the lad writ was fird 

" executed. 
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** executed, ftib execution Jhould not he avoided, and the 1804. 

** party had nl remedy but againft the (heri6f; for the — 

* ' 1 : ” . . Pat Nft 

** {heriff ouglv to make execution at his peril; and the 

" (heii0^ fliall DC excufed if there was no default in him; ^•*** 

** as if he who took the firft writ out conceals it in his 

* 

hand, the flierilF may rightly make execution on ano- 
ther writ which bears the lad tefte, but came hrd to 
his hands. And it hath been held, that if a recogni- 
** zance be extended, the executor ought to fatisfy that 
** before a judgment which is not profecuted ; and there- 
fore, in the prefent cafe, as he who brought his fieri 
** facias to the (heriiF did not defire that it might be exe- 
cuted, the (herifF might rightly execute the lad fieri 
facias, and fuch executionJball not be avoided,* All the 
reports of this cafe agree that although in general the fhe- 
riff was hound to execute that writ fird that was fird de^ 
livered, yet that if he do otherwife, and execute the lad 
delivered fird, that the property of the goods is bound by the Words of Lord 
fale, and the party cannot fev&e them by virtue of his execution 
firfl delivered, but may have his remedy againd the (heriiF. 

And the reafon given in Ld. Raym. 252. is, “ For fates 
“ made by the Jlserijf ought not to be defeated ; for if they are, 

** no man will buy goods levied *upon a writ of execution^* 

Other cafes to the fame effe£l ate to be found in 10 Vin, 

Abr» 566. tit. Extcution, A a., and.aifo Comb, 145., where it 
is faid by Holt C. J. and Dolben Jc “ That the datute of 
« frauds, which fays that the property of goods taken in 
execution (hall be bound only from the delivery of the 
« writ to the (heriff, and not from the tede thereof, is to 
« be underdood only in refpe£t of purchafers of them.” 

And in Lowthal v. tonkins, 2Eq, Caf. Abr.^Bi, Lord 
fiardwiche condrues the meaning of the words “ bound 

front 
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•* from the delivery of the writ to the (herl|^” in the fame 
manner ; for he fays, “ The meaning of 'le words that 
the goods (hall be bound from the deli ':ry of the writ 
« to, the (herilF is, that after the writ dc ivercd,W«</ thi 
“ defitidani makes an alignment of themy except in market 
overt, the (heri/F may take them in execution.” And 
in a former part of the fame cafe. Lord Hardiviche fays, 
Neither before this ftatute nor fince is the property of 
** the goods alteredy but continues in the defendant till the 
execution executed*' And what Lord Holt is made in 
the cafe of Lechmere v. ^horons.goody Comb, 123., to fay, 
viz. ** ^hat the property of the goods is vejled by the delivery 
“ of the fieri faciaSy and the extent afterwards for the 
** king comes too late, and that on the ilatute of frauds 
«* and perjuries,” cannot be corre£fly Hated, as it would 
be contrary to what Lord Holt is reported by the fame 
reporter to have faid only the term following in p. 145., 
and alfo to what he is reported by fo many reporters to 
have faid in Smallcomb v. Crofs. The comparative accu¬ 
racy of Comherbaich as a reporter may be judged of by re¬ 
ferring to his fhort report of that cafe under the name of 
Smallcorn v. Vic,Lond. Comb, 429., in which report the fa£ls, 
point, and names of partie*s are all miflated. Lord Manf 
fieldy in Cooper v. Chittyy 1 Durr, 36., commenting upon 
the great inaccuracy of Comberbatchy fays he mull be mif- 
taken, for Lord Holt could never fay what he above fup- 
pofes him to have faid, (that is* to fay, in Lechmere v. STAo- 
roivgoody p. 123.) Lord Kenyon, indeed, in 411. 

in commenting on Lord Mansfield's fuppeffed obfervation, 
tliinks it as likely that the report of Lord ManfieleTs ob¬ 
fervation (hould be miflated as that Comherbaich fhould 
have been miftaken in reporting Lord Holt's opinion; 

( and' 
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and fays, t^at as by the common law, abridged as it 
•t was by ftatutc of frauds, the property of the debiot^s 
goods was Ckund by the delivery of the writ to the fteriff^ 
** there then ^remained no property in the debtor^ on which 
** the prerogative of the Crown could attach.” Lord Ken^ 
yon cites, in fupport of his opinion, as to the abfolute 
veiling of the property by the delivery of the <writ, no 
authority but that of ComherbatcV^ report of what was 
faid by Lord Haiti which report of Comberbatch is the 
more unworthy of attention and credit on that point, for 
the reafon already given as to Lord Holt*% opinion on that 
very fubje£l, as reported by other contemporary and bet¬ 
ter reporters of the cafe of Smalleomb v. Crofs and others^ 
and by whofe concurrent teftimony it muR be confidered 
as fuIRciently verified. And, indeed, what fell from 
Lord Kenyon on this point was not neceflary to the cafe 
then before the Court: for there was not a mere delivery 
of a .writ of execution in that cafe, but the flierifF had 
aRually feized under it; and the queflion was. Whether 
that were fufiicient to defeat the extent of the Crown as 
to the goods fo feized ? So that the point, how far goods 
were boundy and the property veiled in the execution cre¬ 
ditor as againll all the world, and for all purpofes, by the 
delivery of a writ of execution, never arofe in that cafe 
before Lord Kenyon, and therefore it was fo far extraju- 
dicially faid by his Lordlhip. Afiuming, therefore, upon 
thefe authorities of Lord Holt and Lord Hardwicke, and 
particularly on the authority of the cafe of Smalleomb v. 
Crofsy &c. as decided by Lord Holty and which has been 
generally received and referred to as the ellablilhed law 
on the fubje£l, that the (herilT could have made a valid 
and effe£lual fale in this cafe: the next quellions are. 
Would he, by executing the writ of fieri facias, have fub- 

2 jedled 
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je£Ied himfelf to the a£lion of the party tath'e fequellya» 
tton, or to puniQiment by the Court ouk of which it 
iiTued ? As to the fird of thefe quedionsylit is certainly 
to be anfwered in the negative. What pretence of com¬ 
plaint can he have againd the (heriff who gave no notice 
of that procefs in deference to which the (herifF was to 
forbear to levyi which he might eafily have made avail¬ 
able by ordinary diligence, and who took no deps for i S 
months to make it fo ? vigilantibus non dormientibus leges 
fubveniunt. If he did not enforce it during that period^ 
at what period was it to b^ expe£lted that he would do 
fo ? The*commiflion extends to Mr, Charles Sturf% goods 
not in the*bailiwick of one (heriflF only but throughout 
the whole realm. Were all his Majefty’s fubjecls to hold 
their means of remedy againd the perfonal edate of Mr. 
C. Sturty in whatever county they might be found,, in fuf« 
pence and abeyance till the parties to the fequedration 
diould think ht to avail themfelves of theirs ? But it 
would be impoffible, upon the date of faffs difcloTed in 
this cafe, for the parties intereded in the fequedration or 
the fequedratOTS to prove fuch notice of their fequedration 
as it would be neceflary to aver in their declaration j for the 
communication made by Mr. C. Sturt himfelf of the fa£f 
of a fequedration being pending againd himfelf certainly 

would not enure as -a fufHctent notice on the behalf of 

* 

thofe^who had iifued fuch a dormant procefs againd him j 
and an adverfe creditor was furely not bound merely on 
fuch an intimation to believe the faff even of the fequef- 
ration having ilTucd ; and dill lefs to believe, againd every 
reafonable prefumption of faff to the contrary, ariling from 
its entire non>execution, that the fequedration was yet in 
full force, and capable of being and meant to be dill pro¬ 
ceeded upon. As to the light in which the Court of 
Cbivncery would view an execution at cqmmon law, exe¬ 
cuted. 
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cutc'd under tl .:fe circumftances; the contempt, if any, 
Mdiich that Ct.urt would probably animadvert upon would 
be a contemi^i^ of its own procefs by thofe who had pro¬ 
cured it to bt« awarded, and the commiffioners who were 
empowered, and who, inilead of putting it in force, fuf- 
fered it to become the means of prote£lion to him againft 
wl'.om it was granted and required to a£l under it. At 
againll thefe parties, and alfo againlt Mr. C. Sturt, the de¬ 
fendant in tile execution, the HierifF, may, if he can make 
out a cafe of collufion between them, yet perhaps be able 
to obtain fume relief by the intervention of that Court in 
his favour. That prote^lion and a full indemnity he 
nii;*ht have had for aHving for in the firfl; inllance from 
that Court: or this Court would, upon his application, 
have enlarged the rule upon him to return the writ of 
fieri facids, unlefs the pl.iintill' would have indemnified 
him againll the fequellration: fo that if he now Hand 
unprote^led againll the aOion of the plaintiff, it is by his 
own neglccl: that he does fo. In order to found a con¬ 
tempt of the Court, it would not, perhaps, be'neccflary 
that the flierilF fliould have had aflual notice of the award 
of the fcquellration, although that circumftance may be 
a necclTary ingredient in the aiftion of the party. By 3 P, 
IVins, 116. ?dr.//tr/vr/*s cafe, the marrying a ward of 
the Court may be a contempt, though the parties con¬ 
cerned in the marriage had no notice that the infant was 
a ward of the Court. But if every perfon be bound to 
take notice of the proceedings, and fo to know that the 
fequeflration had been awarded, they ought at the fame 
time to have the benefit of a prefumed knowledge that it 
had not been a£led upon, fo as to have become entitled 
to be confidered as Virtually abandoned and waved by 
the parties originally interefled in its execution. Al- 
* though 
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though a writ of fequeftration be not retwnable at a Azj 
or term certain as a writ of fieri facias is> nor is any pre- 
cife time limited for its execution, yet it n'quires the fe* 
queflrators, at certain proper and convenient days and 
hours, (which may be underflood perhaps as within a 
reafonable time, although it more obvioufly and naturally 
feems to mean at feafonabld hours in the day for fuch 
purpofes) to enter upon the lands, &c. and to coUe£l 
rents, and to take into their hands his goods and chattels. 
The cafe of Huichinfon and John/on^ i Y. Rep, 72J?., in 
which it was holden that where two writs of fieri facias 
againfl the fame defendant are delivered to a flrerifF on 
different days, and no a£lual fale of the defendant's goods 
is made, that the firfl execution mufl have the priority, 
may be fuppofed, on the firfl viev/ of it, to lay down a 

4 > 

doiSlrinc fomewhat contrary to what has been already 
dated: but that cafe appears to me to decide only that 
n tiere two writs of fieri facias are delivered to the fame 


iheriiT, he mu't, .is between himfelf and the feveral plain¬ 
tiffs in thofc executions, fell under that writ which is firfl 
delivered, although he may have fitfl feized under the laft 
delivered writ, ilut in the prefent cafe there are different 
writs or authorities, each fo far binding the goods as to 
w'airant a faie under them, one delivered to the fheriff, 
and anothef previoufly delivered to other perfons, equally 
competent with the Iheriff to have feized under them. 
And the quefliou is not which of two writs, equally man- 
tlatary to the fame perfon, fhall have a priority In point off 
execution by him, but whether one writ mandatory to the 
ilieriff for one purpofe fliall remain in his hands wholly 
fufpended in point of execution,, merely becaufe other 
perfons having a fimllar competcnc*authority under other 
procefs of another Court to them direQed have cliofen 

I 

to 
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to negleft the execution of fuch lift-mentioned proccfs: 
which brings I're queftion nearly to this, namely. Whe¬ 
ther a writ wh^h is from the delivery immediately bind- 
• mg as againft the defendant, fo as to tie up his hands 
from alienating the gootls which might be feized under 
it, is to be regarded as in eft'efk felf-executed by its own 
proper legal eftett and force for ail purpofes ? 'Ehat it is 
not, the cafe of SmalicG’.nb v. htuhiugham decides; for if 
it were fo, then any f.ile made by the fticrift' under a fe- 
cond execution, when he had a formrr one in his hands, 
would be a nullity in refpe^l even to the llitritT’s vendee 
thereof, which would direftly contradict wliat was efta- 
blilhed in that cafe. It appears to me therefore not to 
be contradictory to any cafes, nor any principles of law, 
and to be mainly conducive to public convenience, and to 
the prevention of fraud and vexatious delay in thefc mat¬ 
ters, to hold that •where there are Jeveral authorities equally 
competent to hind the goods of a party •ivhen exe -uted by the pro-* 
per ojpeer^ that they' foall be confdered as effectually and for all 
purpofts bound by the authority nuhich firji aElually attaches 
upon them in point of execution, and under which an execution 
Jhall have been firJi executed. In this cafe, being of opinion 
iliat the Iheriff would not, by executing the writ of exe¬ 
cution to him directed, have fubjeCted himfcif either 
civilly or criminally to any inconveniences, we think that 
he ought to have dime fo ; and not having done fo, he has 
m-ide Itinifelf liable to this aCtion, in which we are of 
opinion that tiie plaintilFis entitled to lecover. 

Poftca to the Plaintift*. 
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A foie'gn orinee. 
under prerrnce of 
precautio'i agjinft 
a fupprifej of 
aggrelfion of our 
Cioveinment, 
tnadr a hoAile 
feizure of Biitijb 
ftipsin hisportSy 
and imprifoncd 
eur feamen on 
ihore, and after 
fix months they 
were rrieafcci, and 
theyrcrumed and 
concluded their 
voyage, and the 
owncrsi received 
their freight; 
held hacfuch 
fcixure, however 
hnftile in the 
manner, fo far 
partii -k ot rhe 
aacure of aai tm- 
barga in its le 
fuic, and not of 
« eapturty that it 
did not put an 
end to the con> 
tradt of a mari- 


JN aiTumpHt for wages by a mariner, he declared that' 
in conHderation that he would enter into the fervice of 
and ferve the defendant, then the owner of the Chip 
^cquilottf as a mariner and (hip's cook on board the fame, 
bound on a voyage from Hull to Ptterfburgb, and from 
thence to London, at the wages of 5/. 10/. p^r month, the 
defendant promifed to pay him fuch wages Jrom the time 
of his entering into fuch fervice until the fnal end and com~ 
pletion of the faid vc^age : '^fhe plaintiff then averred that 
he did enter and was received into the defendant's fervice, 
and failed in the faid (hip on the voyage from Hull to 
Peterfjurgh^ and afterwards returned from thence to Lon-, 
don^ where the (hip arrived fafe and completed her in¬ 
tended voyage ; and that during the whole of the faid voyage 
he the plaintiff continued and remained in and on board the 
faid Jhip in the fervice of the defendant as fuch mariner and 
fjifs cook as aforefaid, by means whereof, &c. the de¬ 


fendant became liable to pay him 64/. 14s., being at the 
rate of 5/. lox. per month from tin: time when he entered 
the faid fervice to the time when the voyage was fo com¬ 
pleted. In the fecond count the averment was that the 
plaintiff continued and remained in the fervice of the defend¬ 
ant as fuch owner of the faid (hip, on board the fame, 
without having ever abandoned or deferted the faidfhip. The 
third count was upon a general indebitatus affumpfit for 

SI matinrr s title ' 

to wsgrs depends on the ihip's earning her freight for the vnyag-, and the performance of his 
pulated duty; and here Itoght lor the voyage was ultimately earned, and the mariner was guilty 
of no.breach of duty; for hiS ftipulatiun not to ht an finrt under any prettnet, without leavty iijere 
the vovage wm endtdy mvlt be ur.dciilt od of a being «in ihore by the party't own unautborixed atl, 
And even if luch imprifooment oiv-fliore could be fo conlidered, yet the mailer having atcerwaids 
received him again on board without ohjedlion amountro to a dilpenfation of the fervice in the 
interval, and entitled him to wages accurding to bis original contradi, t 


ncr fur wages 
even during the 
time of fuch de> 
tention and im- 
prifonmrnt. 

But even con¬ 
sidering it as a 
temporary cap¬ 
ture, yet, like 
the cale pf a cap¬ 
ture and recap¬ 
ture, the mariner 
was lull entitled 
to his wages; for 


wages 
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wages on the voyage, and the fourth on a quantum me¬ 
ruit for wages, with other common counts; concluding 
with the plaint^’s requefi: of the defendant to pay, and 
the defendant's refufal. Plea non aflumpfit. The caufc 
was tried before Lord AlvanUy at the fittings at Wejlmm- 
Jier after Michaelmas term 1B02, when a fpecial verdidt 
was found, dating in fubdance as follows: 

The plaintiff, a Britijh feaman, on the 8th of Septem¬ 
ber 1800, figned articles to ferve as a Teaman in a Britijh 
(hip called the Acquilon^ of which the defendant was 
owner, at the wages of 5/. ics. per month, on a voyage 
from Ht/I/ to Peter/burj^hy and from thence to London; 
and that in confideration of the faid monthly wages the 
plaintid' (hould and would perform the above-mentioned 
voyage. And the defendant did hire the plaintiff as a 
feaman for the faid voyage at fuch monthly wages, to be 
paid purfuant to the laws of Great Britain, And the faid 
plaintiff did promife and oblige himfclf to do his duty 
and obey the lawful commands of the officers on board 
the faid fiiip, or boats thereunto belonging, as became a 
good and faithful feaman and mariner; and at all places 
where the faid fhip (hould put in or anchor at during the 
faid (hip’s voyage to do his befl: endeavour for the pre-p 
fervation of the faid (liip and cargo, and not to negleft 
or refufe doing his duty by day or night, nor fliould go 
out of the faid (liip on board any other veffel, or be on 
Jhore under any pretence whatfoever till the voyage was 
ended and the (liip difeharged of her cargo, without leave 
firft obtained of the mafler, captain, or commanding o(fi< 
cer on board ; and in default thereof he (liould be liable 
to the penalties mentioned in the a£ts of the 2 Geo, 2. 
e. 36. and the 37 Geo. 3. c. 73.; and that 24 hours* ubfence 
without leave (lnwld be deemed a total defertion, and ren- 
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dcr the plaintiff liable to the forfeitures and penalties con¬ 
tained in the adls above recited: and further, that the 
plaintiff fhould not demand or be entitle^ to his wages, or 
any part thereof, until the arrival of the faid (hip at the 
above-mentioned port of difeharge. And that if the 
plaintiff fhould well and truly perform the above-men¬ 
tioned voyage he (liould be entitled to the wages or hire 
that might become due to him purfuant to the faid ar¬ 
ticles. The plaintiff failed on board the faid fliip, which 
arrived at Peterjhurgh on the l8th of October 1800, and 
continued there in profecution of the purpofes of the 
voyage until the 5th cf November, on which day the fol¬ 
lowing order was ifl'ued by the RuJJtan Government: 
« Whereas we have learned that the ifland of Malta, 
lately in the pofl'cirion of the Hercule, has been furren- 
dered to the EngliJJj troops; but as it is yet uncertain 
whether the agreement entered into on the 30th of 
temher 1798 will be fulfilled, according to which this 
ifland, after its capture, is to be refliored to the order of 
5/. "John of Jerufalem, of which his Majefly the Emperor 
of all the Ri^as is Grand Mafter; his Imperial Majefty, 
being determined to defend his rights, has been pleafed 
to command tliat an embargo (hall be laid on all EngliJlj 
(hips in t[re ports of his empire until the above-mentioned 
convention {lull be fulfilled.” In confequence thereof 
guards were placed .along the fiiore to prevent the crew 
from efcaping from their rcfpeclive (hips, until the 10th 
of the fame November, when fuch pare of the crew of 
each (hip as were Britijb fubjc£ls were taken out by a 
Ruffian guard and marched into the interior of the coun¬ 
try. On the iSth and 2ill of the fame month the fol¬ 
lowing proclamation appeared in the Peterjhurgh Court 
Gazette : ** The crews of two Britijk (liips in the bar- 

4 hour 
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hour of Narva, on the arrival of a military force to put 
them under arred in confequcnce of the embargo laid on 
them, having m.a<ie refidance, fired pillo)65 ^nd forced a 

RuJJian failor in^o the water, and afterwards weighed an- 

• 

chor and failed away; his Imperial Majedy has been 
pleafed to order that the remainder of the vefTcls in that 
harbour fhall be burned. His Imperial Majedy, having 
received an account of the taking of Malta, has been 
pleafed to dire£f that the following note fhall be tranfmit- 
ted to all the Diplomatic Corps refiding at his court, 
&c. His Majedy the Emperor of all the Rvjfias has 
received circumdantial accounts refpe£fing the furrender 
of Malta, by which it is adlually confirmed that the Eng, 
lijli Generals, notwithdanding the repeated reinondrances 
on the part of his hlajcdy’s Miniders at Palermo, as well 
as from the Miniflry of his Suilian IViajefty, have taken 
pofTcffion of Valetta and of the ifland of Alalta in the 
name of the King of Great Britain, and h.’.ve holfled his 
flag only; his Imperial Majedy’s jud indignation having 
been raifed by this violation of good confidence, he has 
refolved not to take off the embargo that has been laid on 
all EngliJj veflcls in the Rujfian ports, tinill the agree¬ 
ment of the convention concluded in 1798 fliall have 
been completely carried into execution ” On the T4th 
of January 1801 the King in Council ifl'ued the following 
order: “ Whereas his Majedy has received advice that a 
ft large number of veffels belonging to his Majefty*s fub- 
jeds have been and are detained in the ports of Rnjfia, 
and that rhe Briiip failors navigating the fame have been 
and now are detained as prifoners in different ports of 
RuJftaj and alfo tljat, during the continuance of theCe 
proceedings, a confederacy of an hodile nature againd the 
rights and intcrods of his Majedy and his dominions has 
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been entered into with the Court of Saint 'Peterjhttrgh^ by 
the Courts of Denmark and Sweden, refpe^^ively; it is 
hereby ordered that no {hips or veffels be^nging to any 
of his Majeily’s fubjedls be permitted to enter and clear ^ 
out for any of the ports of Ru£ia, Denmark, or Sweden, 
until further order. And his Majcfly is further pleafed 
to order that a general embargo or flop be made of all 
Rtifflan, Danips, and Snuedifh Ihips and veflels whatfocver, 
now within or which hereafter (hall come into any of the 
ports, harbours, or roads within the United Kingdom, 
&c.^ together with all perfoiis and efFc£ls on board the 
faid (hips and veiTels, but that the utnipn; care be taken 
for the prefervation of all and evety part of the cargoes 
on board any of the faid (hips and veflels, fo that no da¬ 
mage or embezzlement whatever be fuftained,*' &c. On 
the i6rh of January 1801 the King in Council iflued the 
following order: “ Whereas his Majefty has received 
advice that a large number of veflTels belonging to his Ma- 
jelly’s fubjedls have been and are detained in the p^rts of 
Rujpa, and that the property of his Majefty's fubje£ls in 
Rujfta has, by virtue of fcveral orders and decrees of the 
Rtijfian Government, particularly one, bearing date the 
Zpth of November lad O. S. (correfponding with the i oth 
of N.S.) been feized and diredled to be applied, 

in vidlation of the principles of juftice and of the rights 
of the feveral perfon? interefted therein j it is hereby or¬ 
dered, that no bills drawn fince the faid 29th of Novem- 
her laft O. S., by or on behalf of any perfons, being fub- 
je£ls of or reflding in the dominions of the Emperor of 
Rujfta, (hall be accepted or paid, without licence from one 
of his Majedy’s Principal Secretaries of State drd had in 
that behalf, until further .(Ignification of his Majedy’s 
pleafure, or until provifion (hall be made in refpe£i there¬ 
of 
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of by a6l of parliament; whereof all perfons concerned 
are to take notice and govern themfelves accordingly.** 
The captain and crew of the Acquihn^ including the plain¬ 
tiff*, remained tip the country till the 28th of May in the 
fucceeding year, during which time they were kept with¬ 
in certain bounds, and from the time they were taken 
from their (hip were treated in other refpe£ts as if they 
had been prifoners of war. On the 28th of May in the 
fucceeding year the captain and crew were marched back 
to Peterjburghf and returned on board the fhip, and after¬ 
wards proceeded on the voyage to London, The (hip 
went out to Peterjburgb in ballad to bring a cargo to Lon^^ 
dont and was to be paid freight for that cargo by the ton. 
The plaintiff did his duty as a Teaman on board the (hip 
during the faid voyage, and the (hip received the fame 
freight as if (he had not been detained, and no more. 
After the captain and crew returned on board the (hip the 
Rujftan Government iffued an order, wherein, after dat- 
ing^at the intention of the Emperor of Ru[fia{a) to ren¬ 
der full and entire judice to the Britijh fubjeds who had 
fudained lolTes during the interruption of the good under- 
danding between Great Britain and RuJJia had been al¬ 
ready (hewn by his a£ts, it is declared, ** Que tous les 
navires, les marchandizes, et les proprietes des fujets Bri» 
tanniques qui avaient ete mis en fcqueflrd fous le dernier 
regne en RuJJie feront non feulement fidclcment'reditues 
aux dits fujets Britanniques^ ou a Icur commettans, mais 
que pour les effets qui auraient ete aliencs d*une maniere 
quelconque, et qui ne pourraient plus etre rendus en na¬ 
ture, it fera accorde aux proprietaires un equivalent con- 
vcnable, lequel fera determine ulterieurement d*aprcs les 

(4) The Emperor Paul, who iffued the prior orders, had died in the mean 
aiine. and w ts ruccr^ded by the Emperor /HextnJtr. 
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” "" order has not yet been carried into complete cfFtft. No 

egin-ji new articles were entered into between the captain and 

ThoMfsoM. ‘pjjg pl;iiiitifF has received ail hi^ wages for the 

V 

voyage according to the articles of 5/. lor. per month, 
except for rlie lime the capt lin and crew were fo kept out 
of the faid (hip. lJut whether, &c. 

T!ic Court of Common Pkas(fl) were equally divided 
in opinion upon this cafe *, but one of the learned Judges, 
who thouglit with the plaintitT, afiented to judgment being 
given for the defend.nit, fo en.ible the plaintiff to bring a 
M'rit t)f error if he thought proper. And accordingly a 
writ of error was brought in this Court againfl fuch judg¬ 
ment. And the fame courfe was taken with refpc£l: to 
another cafe of jehnfen v. Brodtriik, aftermentioned (^); 
whigh c.ime on to be argued at the fame time ; which only 
differed from the prefent inafmuch as there the plaintiff 
was a foreign inftcad of a Britijb feaman. Both the cafes 
were argued by Lc/fX Serjt., for the plaintiff, and by Gihbs 
for the defendant Brodcricky and Gaftlee fur the defendant 
^homp/ofu 

For the plaintiff it was argued, that the condu£l of the 
Bujfian Government partook mote of the nature of an 
embargo th*hn of a hoilile capture, and that the rcfult at 
leafl: (tamped it with the former chara£ltr. And if it 

were an embargo, then it was clearly no difcontinuance of 

» 

the original contra£l for the mariner's wages, within the 
principle of Hadley v. CL.rke (c), wdiere an embargo by 
our own Government was holden not to diffulve a con¬ 
trail for the freight of goods, even after a duration of two 
years. [^Upon that part of the argument, whether this 

(«) & Full, 405. (i) Poft, «(t) i; •FermRtp *59. 

were 
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were to be taken as an embargo or a hoftile capture pro 
tempore^ the fame arguments and authorities were ufed 
and adverted to as in the cafe of Thompfon v. Rc^croft (a), 
which arofe out ilf the fame tranfa£lion, and are there¬ 
fore urmeceiTary to be here repeated.] But, 2dly, it may 
be urged that the efFc£b of the feizure, though only 
quoufque and not abfolute, being to prevent the plaintiff 
from performing his fervices as a mariner during the pe¬ 
riod of his imprifonment, he is not entitled to recover on 
that ground. But even in cafe of a capture, if it be fol¬ 
lowed by recapture, the original contrail for mariners* 
wages ftill fubfifts, according to Molloyf b. 2. c. 4./ 13. (^). 
and though Lord C. J. Eyre, in Curling v. Long (c) feemed 
to think otherwife, yet none of the other Judges fup- 
ported that opinion; and at all events it will not apply to 
the cafe of an embargo. The cafes of capture and ran- 
fom, as Chandler v, Meade (</), and Tates v. Halt (e), arc 
very diftinguifhable; for there the ranfom operates as a 
new ^urchafe, and confequently there muft be a new 
contra^ for w igcs with the purchafer. But here if the 
voyage were not determined by the hoilile embargo the 
phiintiiF may be fiid to have continued virtually in the 
fervice of the defendant all the time Lc was in prifon ; 
there being no pretence for faying that he pafTed into any 
ether fervice, as in the cafe of the imprclTed man. Wig» 
gins v. Ingleton (f)» It was in his chara£ler of mariner 
that he became the object of detention. There is no nc- 
cedity for an a£lual fervice during the whole voyage j 
there are necefl'arily many implied exceptions in fuch a 

(«) AhU^ 34. 

(/v) La-uirtnct y., on the argument cf the fccond cafe, leferred to Lord 
£.Uin'3 rpinivn tuthiapuipof; in£rrgp/cM v, Adi//r, 3 E/jtin. U. JP. Csfi!y% 6 . 

1 Bif. Gf Pull. 6j7. id) eWed, a U. Ry. lai I. 

(a) I Term Rfj>. 73*. f/J ^ Ld. Raj. lail. 
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contra^);, as ficknefs, reft, and the like. In Chandler r. 
Greaves (a) the plaintiff recovered his wages as a mariner 
for the whole voyage, though he was obliged,' in the 
middle of it, to be put on (hore and left (here on acconnt 
of an accident which difabled him from doing duty. And 
it feems fufHcient if the party performed ail that he was 
called upon to perform, or that there was any reafonabje 
neceffity for his performing. If the mere inability to per¬ 
form the fun£lions of a mariner in any refpe£i be a 
ground for conlidering the contradl between him and the 
owner as diffolved, it would apply as well to the cafe of a 
iimple embargo, and that even for a day; for there is as 
much a force impofed on the mariner to prevent his na* 
vigating the veffel in the one cafe as in the other. And 
yet this confequence is not pretended to arife in that cafe. 
BtU; there can be no difference in the legal effe< 5 f, whe¬ 
ther the imprifonment be on board the fhip or on Ihore. 
In Blight v. Page (^) a fhip owner recovered freight by 
the direAion of Lord Kenyon^ though the freighter, owing 

V ^ ^ 

to the em.bargo of a foreign Government, was not able to 
ihip the cargo on board for which he had hired the veffel. 
And the cafe of Pratt v. Cuff{c\ before Lord Kenyen, is 
an authority in point that a temporary hoilile embargo, 
accompanied with the imprifonment of the mariners, is 
no bar to their recovering their full wages during fuch 
Imprifonment. And .here there is the lefs reafon why it 
(hould, becaufe it is^found that the whole freigjit, which 
is the mother of wages, had been earned and received by 
the defendant. 

For the two feveral defendants it was inlifled, (irff, 
that the a£i of the RuJUidn Government was a hoffile 

(«) % It. Blae. CoS. note. {}) 3 Bof. £ 3 * Putt. 2^5. note. 

(,<} Cited enttt 4.3. 
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feizure and temporary capture, for the reafons before 
ilated (a), which put an end to the original contraf); for 
wages, and left the mariner to his remedy upon a quan¬ 
tum meruit for the fervices actually performed. But, fe- 
condly, whether it were a capture or only an embargo, or 
a middle cafe, yet the eiFe£); of it having been to difable 
the plaintiff from performing his contra£l, he was not en¬ 
titled to recover. The declaration' contains fpecial and 
general counts. The one fet ilate a fpecial agreement, by 
which the matter contracted with the mariners for certain 
wages for certain fervice to be performed by them. The 
performance of that fervice then is a condition precedent, 
which muft be averred, before the claim to wages can 
arife, or at leaft fuch fpecial circumftances ftated as will, 
in point of law, excufe the performance. And accord¬ 
ingly it is there averred that the fervices were in fa£t per¬ 
formed by the plaintiff, during the whole voyage. But 
the fads ftated in the fpecial verdid negative that aver- 
menu^ for they fhew that during a confiderable period of 
the time for which the wages are fought to be recovered 
the mafter was out of polfeiBon of his veffeJ, and the 
crew were all marched up the country under a guard and 
detained there as prifoners. The queftion then is. Whe¬ 
ther any fufficient excufe be fhewn for the non-perform¬ 
ance of the fervice in fad, which will enable the plaintiff 
to recover under the general counts ? The excufe ftated 
is, that a foreign power forcibly prevented the plaintiff 
from doing it. But this was not through any default of 
the defendant, the other contrading party. The force 
operated in invitum as well againft him as againft the 
plaintiff. It is indifferent in this view whether it operated. 
at an extinguifhment or only as a fufpenlion of the con- 
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1804. tra£l;: it is enough for the purpofe of this inquiry that in 

^ ' fa£i the plaintiff did not perform his flipulated fervicea 

ttiatnfi and that without the default of the defendant. The force 

TiioMrfoN. impofed on the parties would have been A reafonable ex- 

cufe in an adion again (I the plaintiff for the non-perform¬ 
ance of his fervice as a mariner; and it muft be equally 
fo for the owner’s not paying for that which he never re¬ 
ceived the excufe, if any, mud be reciprocal. Nothing 
lefs than the ad of God intervening between the contrad 
and the performance will excufe either party omitting to 
perform his part of it, as in cjifc of ficknefs or the like. 
But it is iald that thefe arguments apply alfo in part to 
the cafe of an embargo; and Hadley v. Clarke {a) is relied 
on: but the diftindion is clear between the two cafes. 
That was an embargo laid on by our own Government; 
and it is an implied exception in every contrad that it 
iliall not contravene the ads of the date. But further, 
in the cafe of a common embargo the relation of mnjler and 
mariner continues during the whole time, though the full 
extent of the fervices may be redrained. The (liip is left 
in the pofleffion of the mader and crew, and the latter 
are bound to obey all the mader’s orders on board the 
fiiipi except that of breaking the embargo and putting to 
fea. Whereas here the fhip was under another control, 
and the mader could neither give nor the mariners obey 
any order whatever. ^ Nothing can be argued from the 
receipt of freight in this cafe, for that the defendant was 
at all events entitled to, either under the original contrad 
or under an implied contrad for the fervice in fad per¬ 
formed in carrying the goods j and the quantum of freight 
to be received depends not on the duration of the voyage, 
but on an entire contrad for a certain fum. The quedion 
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in this cafe, therefore, which is upon the earning of wages 
during the intermediate time of the im^rifonment, could 
never arife. Here the claim is upon a contra^ for wages 
at fo much pA months the quantum of which depends 
upon the quantum of fervice performed. Admitting that 
freight and wages are commenfurate, the queftion would 
be. Whether the owner were entitled to demurrage at fo 
much a-day during the whole time of the detention ? 
This cafe is alfo diflinguifliable from that of Blight v. 
Page (rt) i for there the plaintiff did not rely on the a£t of 
the foreign Government to excufe the non-performance 
of his contraff, as here ; but he having done in fa£l every 
thing which he had undertaken to do towards earning his 
freight, was holden entitled to receive it, though by the 
a£f of the foreign Government the defendant was pre¬ 
vented from availing himfelf of the benefit of the plain¬ 
tiff’s performance: and fuch a£l of foreign force was 
confidered to be no excufe to the defendant for not having 
ptrf“jrmed his part. The only cafe then which at all 
bears upon the defenda.nt is that of Pratt v. Cuf (^), but 
that was only a deVifion at Nifi Prius; and to that the 
opinion of Lord C, J. Eyre in Curling v. Long ^c) may be 
oppofed. And it dors not appear how the freight was 
referved there j atui if referved by time, as the wages arc 
here, and the owner had received his whole freight, in¬ 
cluding the time when the vcfiel was detained, the ma¬ 
riner might have recovered on an equitable confideration 
of the cafe. 

(a) Sittings at CuilJhall after Mickaelmit term 1801, cor. Lord K^nytn 
C. J. cited in Tcuteng v. Hubbardf 3 BuJ- & Pail, 295. 

{i) Anttf 45. ' (c) I B-J G* Pull- 637. 
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i 8®4. In reply it was obferved, that the cafe of Hadley 
' ' ■■■' . Clarke did not proceed upon the ground of a diitin^ion 

aimnfi between dotnejiic and foreign embargoes. That the prin- 
Tmompson, policy of the thing extended ^equally to both. 

For as> on the one hand, it would be highly injurious to 
mailers of (hips, if an embargo laid on in a foreign coun* 
try put an end to the contrails with the mariners, fo as 
to enable them to impofe new terms upon him for navi¬ 
gating the (hip home ; fo it would be equally detrimental 
if fuch a circumllance could warrant the mailer in leaving 
the crew in a foreign country, and hiring other feamen to 
bring the veflcl home. That it did not follow that every 
lawful excufc for non-performance of a contra£l mull be 
reciprocal; for otherwife Chandler v. Greaves could not 
be law. That admitting that the feizure might have ter¬ 
minated in hollilities, in which cafe it would have become 
a capture, as in the cafe of the Ihips taken by Lord Keith 
at the Cape (n), yet the event llamped it with the charac¬ 
ter of an embargo } and that, by all the authorities^d ’4 not 
put an end to the contra£l for freight or wages. 

C»r. adv, vult^ 

♦ 

Lord Ellenborough 0 . J, now delivered judgment. 

This is a writ of error depending in this Court upon a 
judgment In C. P. given for the defendant, in ana£lion of 
alfumpfit brought by the plainti0> late a mariner and (hip's 
cook on board the (hip jicquilon, againll the defendant as 
owner of that (hip, to recover his wages at the rate of 
5/, 10/. per month, claimed to be due to him from the time 
of entering into fuch fervice, during the whole period of a 
voyage from London to Peterjburgh^ and up to the tim? of 

(«) CertruydM Qittf z Rtb. jiJm. Ref. 2Ti. 
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his Return from Peterjbvrgh back to London, The plain- 
tiiF avers in the firlt coupt of his declaration that the {hip 
performed her voyage out to Peterjhurgh and back to Lon^ 
^ottf and that dpi^ng the whole of the voyage he .continued 
and remained jn and on board the faid fliip jn the fervice 
of the .defendant, as fuch mariner and {hip*s cook, and in 
virtue pf fuch fervice claims to be erftitled to pay at the 
rate of 5/. lor. per month fyom thp time when he entered 
into fuch fervice to the time when the voyage was com¬ 
pleted. The fecond co^nt is nearly the fame as the firfl^ 
only that in the fecqnd the pjaiiitilf avers that hp con¬ 
tinued in the defendant's fervice on board without having 
ever abandoned or deferted theJhip. Tp this declaration the 
defendant pleaded the general iffue ; and upon the trial 
before Lord Alvanley a fpecial verdi£i was found; (the 
fubftance of which his Lordfhip here dated). 

This cafe, in the difcuifion whjcli it has undergone in 
the Court of C. P. and upon the arguments here, has beeiy 
treated as principally depending on this quedion. Whe¬ 
ther the a 61 s done on the part of the Rujfian Government, 
and by which the relative fituation, rights, and intereds 
of the parties are fuppofed to have been affefted, were to 
be conHdered as in e{Fe<Sl amounting to an aBlual capture of 
the fliip and cargo, or only to a temporary embargo there¬ 
upon ? It has been aflumed on all fides that the effeft .of 
capture is to dilTolve the contract, both for freight and 
wages, between the refpe£live parties thereto. Whether 
fuch may qr not be the effe£i of capture^ when it is not 
merely inchoate but perfed and confummate, and where 
rhe right of the original proprietor is not veded by any 
fubfequent recapture, nor fuch right recognifed as dill 
legally in force and continuing by any judgment or au¬ 
thoritative aft of reditution on the part of the capturing 

c nation 
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nation (ubfequent to the feizure, it is not neceflary upon 
this occafion for us to decide. Lord Mamfu'ldt in Hamit- 
ion V. Mendes^ 2 Burr. \ iy8. fays, “ In cafe of a recap¬ 
ture the jus poflliminli continues for ever.” That, \ifi 
fays, is by the (latute law of this country. But Mo/loy, 
h. 2. c. 4.yi 13. lays down generally, that if ^(liip in her 
voyage happen to be taken by an enemy, andfafterwards 
in battle be retaken by another fhip in amity, and rtftiiu- 
tion be made, and (he proceed in her voyage, the contra£b 
is not determined. Though the taking by the enemy di¬ 
verted the property out of the owners, yet by the law of 
war that poflVflion was defeafible, and being recovered in 
b.iftle afterwards, the owner became reinvefted: fo the 
contract by fidion of law became as if (lie had never been 
taken and fo the entire freight becomes dtxe. And Lord 
Eldonf in the cafe of Bergjlrom v. Alills^ (as reported In 
3 EJp. Ni. Pri. Ca/. 36.) appears to have holden, that if a 
ihip be captured and recaptured, and afterwards arrive at 
her port of deftination, and difeharge her c.'ucgL.’J' the 
mariner is entitled to his wages. And in the cafe of Prnti 
V. (which is cited in Tbontpfon v. Ronvemfty 4 Eajl s 

Pep. 430 * circumftances of which are liirle dillin- 
guilhablc from thofe of the cafe now before us, Lord 
* Kenyon w^s ftrongly of opinion at Nifi Prius in favour of 
the plaintiff, who obtained a verdict for his wages during 
the fpace of feven months, for which period he was im- 
prifoned by the Dutch^ who afterwards releafed the vcffel 
opwhich he was mailer, and thereby enabled him to com¬ 
plete his voyage: Lord C. J. Eyre^ in Curling v, Long^ 
(i Bo/, (s' Pul. 637.), and Sir JEm. Si city in the cafe of 
the Eriendi (4 Rob. I. 14 .)> certainly held Otherwife : but I 
am aw'are of no cafe which h.is yet decided, that where 
a rtxip has been feized originally, in the way of hortile 

reprifal. 
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^epriralj or with a view to meafures of retaliation» if it 
Ihould ultimately’ appear juft aud necefTiry to enforce 
fuch meafares, (and that feems to be the proper charaQer 
^ and defcription V>f the a£ls done in this cafe on the part 
of the Ruffian Government); and where the (hip has been 
afterw^ujUlireftored, and the original right to fetze not 
only reqlpfrom but renounced and abandoned, and refti-^ 
tution awarded on the part of thofe who had feized ; 1 
fay, I know of no cafe where property fo dealt with has 
been con(tdered as captured, or in which the coufequences 
of capture, as diflblving a contract fur freight or wages» 
have been coniidered as attaching. Se.z’>rf, even 
feizure, is not neceffarlly capture^ though fuch is its ufual 
and probable refult. The ultimate a£l or adjudication of 
the ftate Ly which the fti/ure has been made adigns its 
proper and conclufivc quality and denomination to its 
own original proceeding. If it condemn in facK cafe, it 
a capture ab initio ; if it award reftitution as an a£t of 
■tffftwR, as the order of the 5ih of yu»e 1801 cxprefsly 
^oes, it pronounces upon its own a£l as not being a valid 
• afl of capture, but an a£i; of temporary ftizure and 
detention upon grounds not warranting the condemnation 
of the property, or the dealing with it a:, ciptured. It 
leems to make ho material difference for this purpofe, 
whether the reftitution were awarded by the Govern* 
ment of the country as an a£^ of ftate, as In this cafe it 
waS| or by any of the ordinary courts of civil judicature 
to which the adminiftration of juftice on thefe fubjecls is 
ufually delegated. Having dated that the acts in queftioa, 
although originally of an hoftile 'tendency and afpett, do 
not amount, according to the refult of them, to a cafe of 
capture; they cannot, i conceive, of courfe have the ef* 
fe<"l3 of capture umperly attributed to them 1 affuminff 
VoL. IV. Qji that 
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that one of fuch effe^ls would be to dtlTolve contra£is of 
affreightmeut and of wagce. If the plainttfF^s claim to 
wages be not defeated on the above ground, viz. of a dif- 
folution of contrafi: aridng from a fuppdfed ad^ of cap^ 
tare, it is next to be coniidered. Whether it be defcateef 
in this cafe on any and what other ground ? ]Dj||||ight of 
the mariner to wages depends, iirft, upon tijHPning of 
freight by his owners in that voyage for which he was 
hired ; and, fecondly, upon the performance by the ma« 
finer of the fervice he has agreed to perform in refpef^ to 
fuch owners during the voyage. And, firlf, Freight mull 
be earned by the owners: which muft be underftood of 
freight for the fpecihe voyage for which the mariner v^as 
hired, and no other. In this cafe the fall freight for thf* 
fpecific voyage was earned and received. The fhip went 
out in ballaft to Peterjhurgh to bring a cargo to Lmdou^ 
and was to be paid freight for that cargo by the ton. It 
is found that the Ihip received the fame freight as if fhcT 
had not been detained, and no more} in other wordc, ^ 
earned and received all that (he could earn and receive 
under the aQual contrail of afifreightment; and this with¬ 
out any new contrafl whatfoever being made. This 
freight was of courfe freight fit tl e voyage^ unlefs the con- 
trafl undgr which it was to be earned ^as put an end to 
on the only ground fuggefted for that pnrpofe, viz. cap¬ 
ture, upon which w«.have pronounced already. Freight, 
therefore, fir the voyage having been fpecifically earned 
and received by the owners of the (hip, the only remaining 
queAion neceBary to be decided, in order to perfe£l the 
plaintiff’s claim to have his wages paid out of that fund, 
is. Hat his fervice as a mariner under his articles been 
duly performed by him ? That fervice. appears by the ar¬ 
ticles ftated in the fpecial vcrdifl to con fill in obeying the 
* lawful 
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lawful commands of his oflSicers on board, ** as a good 
** and faithful feaman, and at all places where the (hip 
Should put in or anchor at during the voyage, uling his 
« -endeavour# for the prefervatiofi of the fbip and 
cargo, and not neglecting or refufing to do his duty by 
day or i^ht, nor going out of the (liip on board any 
** other v<mi, nor being on Jbore under any pretence what- 
« foever till the voyage fliould be ended and the fliip dif- 
*< charged of her cargo, without leave obtained of the 
** mailer, captain, or commanding ofRcer on board, on 
pain of incurring the penalties of the Rats. 2 G. 2. 
** c. 36. and 37 G. 3. c. 73.} and that 24 hours without 

leave fliould be deemed a total dcfertion, fo as to Tub- 

♦ 

*‘je£l the mariner to thofe penalties and forfeitures.’* 
The articles then provide ** that the mariner Ihould not 
demand or be entitled to his wages or any part of them 
until the (hip’s arrival at its port of difeharge and the 
^'delivery of her cargo: and tb U if the mariner (hould 
^ perform the above-mentioned voyage he (hould be 

X entitled to the wages or hire that (hould become due to 
him purfuant to the faid articles.” The quedion then 
is. Did the plaintiff perform the fervice fo (lipulated ? 
The fpecial vcrdiCl anfwers that quedion as far as imme¬ 
diately refpeCls the voyage in the terms of the finding, 
vit. ** that he did hjs duty as a feaman during the voyage.” 
And no difobedience of any command given or required 
to be executed on board, no omilfion of his bed endea¬ 
vours for the prefervation of the (hip and cargo, no ne- 
gleCl or refufal to do his duty, is any where fuggeded on 

the face of this fpecial verdiCl. Nor is it fuggeded that 
» 

he went out of the (hip on board any other fliip or vef- 
fel,” and which by the articles he is enjoined not to do* 
The lad and only,remaining qttedion which can srife 

Qj) 2 upon 
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upon tlie particulars of his duty as fpecifit d in his articles^ 
isy “ Was he onJhori* under any pretence lejuie ihe m^ngt 
was emitd and the flirp difeharged, without the lea^e^f’' 
his commanding officer on board ? AneVupon this hr^ud ic 
is material to obfenre, that the ** being on JJjord^ here meari't 
is, by reference made in the articles to the flats. 2 G, 2. 
c. 36. and the 37 G. 3. c. 73., and to the p^alttes im- 
pofed thereby, a being on fjore analogous to that which is 
the obje£l of penal redraint and corre^ion under thofe 
flatutcs, viz. a departure and abfence from the (hip the 
nnvtthor^fed ebl of the party himfdf; the words ufed in 
thofe (latutes being “ de/ettf or refuje ioptoceed f defert 
or tthjait himjjelf,” ** abfent himfilj without leave “ Lave 
fuih fljip or vtjfd all of which forms of expreffion import 
a departure from the Ihip by the party's own aft; and 
by no means apply to the cafe of a feaman taken out of 
his fhip in the manner dated in the fpecial verdift, viz. 

“ by a Ruffian guard, and marched into the interior of tlr~ 
country 5” in which way, and by which means alone. 
can be contended that he ever was on Jhore before til’ 
voyage was ended without tht, leave of his commanding']| 
offioer. But if it were more quedionable than it is uhe- 
thtr he had incurred a breach of his articles in this 
particular| without any aft, confent, or default, on his 
part^^ furely hl» being received on boird again by the 
xn.ider, as foon as he, the madcr, w'as in a condition to 
receive and av.ul hilnfelf of, and the other, the mariner, 
in a condition to offer his fervice, if it do not amount to 
a virtual difpenfation with his fervice in the interim, and 
a waver of any objeftion to his claim to be conGdered as 
a mariner dill belonging to the iliip under the originalr 
articles of fervice, it only does fo, 1 apprehend, becaufe 
it has not been exprefsly fo found as a faft upon the face 

of 
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of the fpecial verdi£I| as it moft probabl)' would have 
been if it had been exprcfsljr left to the jury for that pur- 
v^j^^RLJ^afonable matter for them to have prefumed 
tn^i^cumftances. But even as the fadl (lands 
on the fpecial verdifl, his ** returning on board the (hipi 
and afterwards proceeding on the voyage to Lt/uden, as foon 
as the maher and miriners had been refpeflively marched 
back to 'Peterjhurghi* and of courfe rcftored to a capacity 
of performing their relative duties towards the fiiip and 
each other, does, in the abfence of any frelb contra^ on 
the fubjecl, Import, (if the cafe wanted it) a rerognition 
on the part of the mailer that he and the failors then . 
Rood in their original relative (icuation to each other un¬ 
der the articles by which that relation was conflituted. 
This do£lrine is familiar in thofe cafes in which quedlons 
mod frequently arifc as to the continuance or difcontiuu- 
^ice of a contra(R of fervice, viz iaSelHons cafes. In The 
King V. Cajlle Churchy (l Burr» S. C. 70.) Lord Hardxvide 
‘.VJk “ Where a fervant returns, and the mader receives 
him, it is always edeemed a difpenfation of the mader, 
and helps the dircontinu\nce, and works in the nature 
of a remitter.*’ So in Ktng v. Eaton^ in the fame bool, 
p. 48, the Court held “ The abfence of a fervant for three 
weeks was purged by the mailer’s receiving him again, 

** whl^h ought to be .confidered in th^t cafe as a difpenf.i- 
« tion \ and, in {lri£lnefs of law, he dill continued in the 
fervice of the mader, notwithdandin^ fuch abfmce.** 
And in the fame w-y, in a cafe of forfeiture, a receipt of 
rent by a landlord conclufively inrports in favour of the 
tenant that he was deemed by his landlord to be aClually 
a tenant during the period for which the rent was re¬ 
ceived. Upon the whole, therefore, of this cafe, and 
without adverting to the probable convenience or incon- 
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venlence which may refult from our decifion, it appears 
to us, in point of law, that the contradf of fervicc between 
the plaintiff and the defendant is to be conf 
having continued and been in force from ^h'?*tifne A 
cuting the articles up to and at the period of the (hip's 
arrival at her port of difcharge and the final termination 
of her voyage there ; and that the plaintiff is to be con- 
fidered as entitled to his wages during the fame time *, and 
that the judgment which was given by the Common Pleas 
for the defend4Ut muft be reverfed. 

Judgment for the Plaintiff. 


Johnson again/i Broderick. 

Lord Ellenborough C J. afterwards gave judgment 
in this cafe, which, he faid, was a writ of error from tj 
judgment of C. B, upon a cafe hmilar in all refpeds to 
the foregoing one, except that here the plaintiff w^a ^ 
foreign feaman} which, his Lordfhip obfenred, made no 
difference whatever in the merits of the queftion. That 
in this Cdfe, therefore, as well as that of Beale v. Thomp- 
fon^ the judgment which.was given in the Court of Com¬ 
mon Fleas fbr the defendant muff be reverfed. ^ 

Judgment for the piaintiff, 
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F«A 8th. 


S\n a£^ion on tbecafe for flander there wat a jufti- 
(ication pleaded; and at the trial there was a 
verdiSt for ia damages; upon which the Mafter taxed 
the plaintiff his full cods. Reader obtained a rule for 
the Mailer to review his taxation, on the ground that by 
the flat. 21 Jai., i. r. i 5 . if the damages in an a£l;ion of 
flander be under 40/. the plaintiff fiiall have no more 
cods than damages. 


la llaader, tho* 
the defendant 
juftify and it 
be found agalaft 
him, yet if the 
danaagea be nn> 
der40t the 
plainbff cannot 
recover more 
coftt than da. 
auger. 


Dayreli fliewed caufe, and faid that the condruAion 
upon the auxiliary datute of the 22 23 Car. 2* r. p , 

where the words were as drong as in the former, had al* 
^ ways been that if the defendant judified, and his plea was 
<«^und againd him, he was entitled to cods in all perfonal 
.q^ions, though the damages were upder 40X. And he 
^ referred to Redrtdge v. Palmer (a), where that rule was 
recognifed in C. 3 , 

Lord Ellen BOROUGH C. J. That was an a&ion of 
trefpafs. But in a£lions of flander the rule has always 
been otheiwife in thU Court (^}. There is no datute 
which admits of it, and no cafe in fupport of it. And 
tlfe Mader ib fatioded that full cods cannot be allo^ved. 

* Rule difeharged. 

(a) % H Bl Cm 3 ,4* 

{{>) Vide V RviiHfiHf Qto, tzi , inJ Bartlett v. 

fet (lite \ 3 H' j. 
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On the defend* 
•fit's sneil his 
•ttorney oro- 
cured hiBcnUrge> 
ment by under* 
ttkin| to give a 
b»l h<«nd to the 
Oeiift in due 
time; which he 
afterwards ne* 

' gledled to'do, 

■nd the plaintiflT 
rrcovered sgainH' 
the iheritf tor the 
cfcap* * belt 
that fuch under* 
taking being 
conttary to the 
fiat, at //• 6 
c. 9. the Court 
would not pro« 
ceed fumniarily 
againft the attor¬ 
ney to make him 
pay the drbc and 
cofts for his 
bleach ot faith. 


SedgWORTH agalnfi Spicer. 

*^HIS was a rule calling on the ^j^fentlant’s attorney^^ 
Ihcw caufe why he fhould not pay the fum of 41/.* 
the debt and coils, and alfo the coils of the application. 
The rule was obtained on the part of the (heriif *s oflicer, 
to whom the defendant’s attorney had undertaken that if 
the oiFicer who arrclted the defendant would let him go at 
large he would give a bail-bond to the iherifF in due time. 
This undertaking not having been fulfilled, the plaintiiF it; 
the a£lion fued the fheriil^ for an efcape, ahd recovered 
againil him. 

hmves (hewed caufe againil the rule, on the ground 
that the undertaking of the defendant’s attorney was in 
itfelf illegal and void, as contrary to the duty impofed oX 
(herifFs by the ila^ute 23 Htn. 6 . e. 9. to take baii'bonds 
only for the appearance of defendants} and to the expW^s 
adjudication of this Court in Rogers v. Reeves (0), and 
Fuller V. Prejl (^), And faid, that this was an attempt 
indire£lly to recover the money paid by the flterifT back 
from the defendant’s attorney, when, according to Eyle* 
V. Faiiney {c), it could not be recovered from the defend* 
ant himfelf the original debtor. 


Reader^ in fupport of the rule, endeavoured to diftin* 
guiih this from the former cafes; on the ground that this 
was an application againil an officer of the court, the at¬ 
torney, over whom the Court had a fummary jurifdi^lion, 

(«) t Tfim Rtp» 41S. {b) 7 Ttrm Rep. loj. 

{c) 0 . R, £. J2C. 3. cited in Peake's Pit, Pn. Ctf. 144. ». 

d ' for 
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for mala fides in the ex^cifc of his profefllon, in prevail- 13^,^. 

ing on the (herifF’s officer to difchargc the defendant ——— 
^wMijd^fsith of a lawful* undertaking, which he had 

That here the undertaking was to do Spic«« 
that ^ich the law m^dred, namely to give a tail bond 
t» theJberiff, and not as in the former cafes to fubftitute 
fomething elfe in lieu of the bail-bond 4 and if the attor¬ 
ney had performed his engagement, there would have been 
no breach of the law; though the flierilF would, in the 
mean time, have taken upon himfelf the riik of letting the 
defendant go at large, a rifle which was not illegal in it- 
felf, nor meant to be reftrained by the ilatute. And in 
Rogers v. Reeves («) it was faid by Mr. Juft’cc BuUer that 
the (latute did not extend to undertakings by attornies to 
^lic parties. 

Lord Er.LENnoROUCH C. J. The cafe of undertakings 
the defendant’s attorney to the plaintiff iiil'the caufe 
.,h,ave been fudained; but to futlain an undertaking of this 
fort by the attorney to the (heriff s ofHcer would he to 
engage the latter to do an afl which is dire£lly contrary 
to his duty under the flat. 23 ibf. 6., uhicli provides 
•* that no flieriff, &w. fhall take or caufe to be taken or 
make any obligation for any caufe aforefaid, or by co- 
•* lour of their office, but only to themfelvcs, of any per- 
fon,.nor by any perfon which fliall be in their ward hy 
•• the courfe of the law,^«/ the name of their ojjice^ and 
** upon condition <writtent that the faid prif mers ffirll ap- 
u pear at the day contained in the faid writ,” &c. The 
a£^ then having proferibed any fecurity to be taken by 
iheriffs and their officers except in writing and in a pre- 
fqribed form, and the undertaking in qucflion not being 


(<f) X Tcnn Rrf 41a. 


in 
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ia fuch written form} it is abfoluteljr void. An inconve* 
nience may refult from this in. particular inftanceS} and 
the condufl of the defendant's attorney in 
to have been very reprehenfible } the l€tl» of 
is peremptory} and we can look t^R>thing elfe. I truft} 
however* we 0 iaU hear of no more fuch experiments from 
the fame quarter, 

Grose J. Both parties are much to blame* and there# 
fore it is not for us to extend relief to either. I know that 
any departure from the direflions of the ftatute is attend¬ 
ed with great mifchief: it gives a handle for extortion i 
and every attempt of the fort ought to be reprefled and 
puniflied. 

Lawrence J. This is a contefl: between didionefty 
and breach of duty. The defendant's attorney has be¬ 
haved very diflioneftly} and the (heriff's has beci^^ 
guilty of a breach of his duty as prefcribed to him by 
ftat. of H, 6. It is difficult to fay which of the two is 
moft to blame. But it is fit that the defendant*s attorney 
Ihould underftand that it is only for the fake of the pub¬ 
lic* and to prevent a praftice which leads to extortion* 
that we refufe to liften to an application agaiiifl: one who 
has afted fo dilhonefi a part and fiiewn himfelf fo little 
troftwprthy. 

Lb Blanc J. declared himfelf of the lame opinion. 

Rule difchargedf 
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Pearson againft Reynolds, 

m- to fct afide proceedings for irregula- 

TKy, the only quttftion was. Whether the defendant^ 
having obtained a Judge's order for time to plead,^and not 
having pleaded within the time given, the plaintidF was 
entitled to Hgn judgment as for want of a plea, without a 
demand of a plea? 


Tivr/En, 

9th. 

After a Judge*# 
order obtained bf 
the adendant^ 
time to plead, 
and no plea wllih* 
in the time, the 
plaintiff any 
judgment as ft>r 
want of a pies 
without a da« 
maadef ib 


Bfpinajfe^ who (hewed caufe, contended that it was not 
necefiary to demand a plea in this cafe; and cited Starhie 
V, W^tlheSf M. 7 G. 2. in R. R. 1 CrotnpU Prac. 16a. 
I Ttdd*s Prac. 396. and Towers v, Povieil$ i H. Blue. 87. 


BarroWf contra, maintained that the obtaining a Judge's 
order for time to plead did not, according to the modern 
praflice, difpenfe with the necelTity of either the demand 
of a plea or a rule to plead; though the practice in C. B, 
blight be different. 

LorJ Ellenborough C. J. faid that the only queftion 
now was. Whether a demand of a plea were necelTary 
after a Judge's order for time to plead ? for it was not 
fworn that there was no rule to plead. And that it feemed 
reafonable to difpenfe with the demand of a plea, where 
the party had the additional time given him which he 
aiked for, and within which he was bound to plead. And 
that the Matter had furnilhed him with the followibg cafe 
In point. 

** The defendant obtained an order for time to plead % 
and after the time expired the plaintiff (igned judgment 
without calling for a plea. And the Court held it regu* 
lar, and refufed to fet it afidc. Buthett v. Latham^ Mich* 
p Geo. 2.” * 

Per Curiam^ 


Rule difcharged« 
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rnJa^t 

Itb, lotbi 

/I. having 
brought an ac« 
tion agamic B » 
the lat'er filed a 
bill in equity 
e^ainft liio^ fra 
difecvery ard in 
jundion and fir 
an acc unt, to 
iwhich Ji having 
put in b a a - 
i«er, denying 
the allegaitona 
of Bt which m> 
volved the me¬ 
nu of the fuit at 
law, tbeiiijunc* 
tion wai dillolv- 
cd: on which 
anfwer B in- 
diAed A for 
perjury , and the 
indiAn ini and 
ad on con i^g on 
to be irtrd at (he 
fame afTiaes, the 
indidtnert 
flandf^g firft 
held that B uas 
a cojiprtcnt wit- 
n-iii to prove (he 
perjUry, is be 
c n)j not avail 
b mfelf of the 
(,pivtdion of A, 
In any tiv 1 pro¬ 
ceeding between 
tnrni e ther in 
law ox equity. 


The King again/i Boston. 

^HE defendant was indifled for perjury, corifmUteT* 
in two anfwers fworn to by him in a fuit in the Court 
of Exchequer, wherein he was defendant, and one John 
Briggs was complainant. Previous to that fuit, Bt^on and 
Briggs had had dealings together in cattle, the one being 
a grazier, the other a butcher } and in 1800 Bojion brought 
an a£Iion at law agMnft Briggs to recover a balance of 
80 guineas upon the file of cattle three or four years be¬ 
fore. Whereupon Bifggti illeging payment, filed the 
billin tbe Court of L\thiquer for a dt/toveiyt and alfo for 
an accounty upon v Inch an uijundion went of courfe; 
and the defendant Bojlony in his firft anfwcr, pofitivtly d£^ 
Hied ihatheevtf did teeme of tle faid John B-negs the fum 
of Zo guineasi as faUd in the faid bui cj the Jaid J. Brigg^ 
to haxe been paid to iht fnd J. Bofion tn patt ^ ih fatd n-- 
county or in iedu£lion of his, BoJlon'\»y demand on BnggSy 
and that he, therefore demed that tie -wf Briggs 

was or could be prefni at any time when Briggs paui Boflon 
the faid fum cj 80 guineas Bflon alfo deutid laving ever 
received from Briggs any money whatever in part of the ac» 
count mentioned in the bill. The firft afTignmenl of per¬ 
jury jvas made upon the fa£ls fworn to by B(fon in that 
rnfwer. '1 he fecon^ aifignmcnt of perjury arofe on the 
defendant's further anfwer put in, (after exceptions taken 
and allowed to the firft,) wherein lie dmud that dij 
o*hr than and except as tn Bofton’j forimr anfweryflated in 
the pi fence of Briggs* wifey count out and pay or diliver fa 
lanty Bofton, 80 guwcosy or cajb to the amount of 8^/*, or 
he^ Bofton, did rcttive or take away with Iim any fuch 

fum 
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foot of money, ^c, on account of the faid dealing, l^c- between 
him and Briggs. No exception being taken to this feeond 
arilj^er the injunction was of courfe dinblved, and the 
^iXintiVi-' 'iSt ^l;e aClion-was at liberty to proceed. That 
aCtioiirar.d this indictment came on to be tried at, the lad 

K 

ailizes for the county* of Cambridge, and the indictment 
was entered for trial next before the aCtion. In fupport 
of the allegation of perjurythe profecutor and the 
defendant in the aCtion was called as a wltnefs, againd 
whofe competency, an objection was taken on the part of 
Bojlon, on the ground that Briggs was intereded to pro¬ 
cure a conviction, which might be made ufe of by him'to 
influence the event of the fpit in equity, and to obtain a 
perpetual injunction ; as that Court, it was alleged, would 
never fulFer the plaintiiF to avail himfelf of a recovery at 
law after he had been conviCted of perjury upon an an- 
fwer affecting the merits of the verdiCt at law. The 
Lord Chief Baron, before whom the caufe was tried, over¬ 
ruled the objection to the competency of the wirnefs; and 
on his tedimonyi corroborated by that of others, the jury 
found the defendant guilty.' Iti Michaelmas term Lfl a 
rule nil! was obtained for fitting aflde the verdiCt and 
granting a new trial,, on the grounds thr: Briggs was an 
incompetent witnefs, andalfo that the verdiCt was againd 
the weight of evidence. 



.The KI^O 

againfi 
Bustuk'. ' 


WHfcn (and Bef was to have argued on the fame fide) 
now (hewed caufe, and contended that Briggs was a com¬ 
petent witnefs. In the early cafes a great contrariety of 
opinion is to be found as to what (hould be deemed ob¬ 
jections to the competency ox only to the credit of a witnefs. 
Mod of thofr, which have gone to eftablifli the incom-' 
petency of the witnefs on the grouhd of an intereft in 
* fume 
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fome other collateral proceeding, have gone upon tli(! 
authority of Rex v, JFhititig [a)y whore one who had bccrt 
induced by the fraud of the defendant to fign a notp^f 
hand was not allowed to be a witnefs on^ aprtndi&gient 
againO; him for fuch fraud ; becaufe, as it was flfd, his 
convid^ion would injluence the jury in an a£tion on the 
note. This governed the deciflon in Rex v. Ellis 
where one againd whom a recovery was had in ejed- 
ment upon the teftimony of a witnefs was holden not to 
be competent to prove the falfehood of fuch teftimony 
upon an indi£iment againft the witnefs for perjury: and 
alfo the decifion in Rex v. Nuney {c\ where one who had 
filed a bill of injun£^ion to ftay proceedings in an adlion 
brought againft him on a promifory note was not fufFered 
to prove perjury in the defendant’s anfwer to fuch bilh 
It is not however obvious how the convi^ions in thofe 
cafes could have availed the parties procuring them. And 
the foundnefs of the rule in R. v. Whiting feems firft to ' 
have been queftioned by Lord Hardwcke in Rex y. 
Bray [d)y and was dire^Ily denied to be law by Lord C. J. 
Lett in Rex v. Broughton (e)} and there it was eftabliflied 
that the obje^ion to a witnefs in a criminal profecutioni 
on the ground that he is interefted in the decifion of a 
fimilar queftion in a civil adlioni goes only to his credit^ 
and not to^his competency^ unlefs the convi£tion in the 
profecution where he is a witnefs can be given in evidence 
in the caufe where hp is interefted as a party. Thlt fame 
doftrine was confirmed by Lord Mansfield in Abrahams 
y. Bunn {/), and fully eftabli(hed| after much confidera- 
tion of all the cafesj in Bent t . Bahr (g)f and in Smith y« 

(«) s SeJi. 283* (S) 2 Serat IS04. (<) *Stni. 1043* 

(d) Jt/f. tmf, Harim* 358. («} 2 Stra. 1229. and vide 4 Burr 2255. 

(/ j 4 B«rr. 2251. (£} 3 7<rR Ref, 27. 


Prager* 
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Prager {a). Now heit, Briggs^ by convidling B^an of 
perjury, could obtain no advantage iit the trial at law 
wherein Briggx was defendant $ for fuch convi£iion could 
be no evidence in the adlion which was next to be tried* 
*But it will be argned that Briggs could avail himfelf of it 
to obtain relief in equity in cafe there was a verdi^ againft 
him at lawj and this, upon the authority of fome Nifi 
Prius cafes. But moft of thefe were before Bent v. Baker^ 
and all before Smith v. Prager. Neither can the prin¬ 
ciple of thofe decifions he fupported. The obje£lion to 
the witnefs fuppofes that the Judges at Nifi Prius muft 
know in what cafes a court of equity would relieve againft 
a verdidl at law, of which they are not fuppofed to be 
competent judges ; and it would not be convenient thus 
to blend the two jurifdiCtions, which have always been 
kept apart. Truth might thus be unadvifedly (hut out in 
I cafe where a court of equity would not have interfered. 
It is a fafer and more certain rule, that where a witnefs 
has no legal intereft, but fome poflible equitable intereft, 
he (hould be heard at law; and if a conviction follow 
upon his evidence a court of equity will have to conlider 
afterwards what weight ought to be given to a verdiCt fo 
obtained. A diftinCtion, however, runs through all the 
Nili Prius cafes, where the indiCtment is sgainft the partf 
to the caufe, or only agalntl a nvitnefs. Where a third 
perfoti, a witnefs, is indiClcd for perjury, equity might, 
after a conviClion, give relief to the party injured, becaufe 
he would be too kte to obtain it at law, and that may be 
a reafon for rejecting the evidence of the party on the 
trial of fuch indiClment; but the fame reafon does not 
hold where the indi^ment is againfl: a party; for he never 
could have been a witnefs in his own catfe, and therefore 
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eqtuty would give tio relief on his convi£lioti| as the 
rits of the caufe muft be fubftantiated by the teftimony 
of otl^rs. The conviction in that cafe is collateral to thtS 
civil fuit. On this diftinCtion the cafe of ii'Cx v. Daiby{a) 
turned j where ooe« who had been charged in an aClion 
with a fum of money by the teftimony of the only wit- 
nefs examined, was ruled by Lord Kmym not to be a 
competent witneL againft him on an indi^ment for per¬ 
jury in giving fuch teftimony, though the profecutor had 
paid the money recovered ; becaufe, as Lord Kenyon faid, 
upon a conviction of the only witncfs to fupport the for¬ 
mer verdiCt the Court of Chancery would, upon the mat¬ 
ter difclofed in a new or fupplcmental bill, order the mo¬ 
ney to be refunded. There, indeed, another cafe was 
cited, of Rex v. Menetone {b), more like the prefent, being 
an indictment againft the party for perjury in an anfwer 
in Chancery, where the other party, who had filed a bill 
againft him for an injunction, which was ftill depending, 
was rejected by Buller J. as an incompetent witnefs to 
prove the perjury, on the ground that, by cpnviCting the 
defendant, the plaintiff in tht fuit in equity would obtain 
o perpetual injunction. That opinion, however, does not 
accord with the decifion of Lord Keeper Henley in Bart* 

O' 

{a) bitting! «t after TV $ 0(7 P ait*t Ni Pri Ca/ la. 

f^) The rollawin|^was the n-tte read to Loid JiTnjroi ti R v Dailj — 
Rex 9 , Mmctontf Sittings after 7 ne. 3 —Tbit was an m- 

diAment for perjory, afllguSd on an aafver in Chancery put ui by the dn> 
icndaat to anfurer to a bill Of InjunAtoo filed by the profccator tp Bay hil 
proceeding! in an adUoo at Uw brought by the defendant, the pldbt IF in that 
fuit. Tie mjkieCluH kxd ear btex mnud t9 bt " le waa obje^d to 

the adm Ifibility of the yrofecvtcr as a witaefi, that upon the conviAion of 
the defendant for perjuiy the ii\>un£lion wmld not be diflblvcd, but would 
continue perpetual AndJ 7 u/ 4 rJ. allowed the objection, and rejeded the 
preltctttor at a wioiefi. 

tea 



IN THE Forty-fourth Year op GEORGE III. 


^77 


lett V. Pickerfgill (fl), who diftniflcd a fupplemental bill 
filed under the fame circumftanccs for a conveyance, af¬ 
ter a convi^ion of the defendant for perjury in his anfwer 
to a former bill fijed for tlie fame purpofe ; which convic¬ 
tion it appears was obtained on the plaintiff’s evidence (^). 


1804. 

This KfMo 
agaxsft 
Boston. 


(«) Cifcd in jihrahamt T. Sunr, 4 Burr 4155. 

(i) LotA ElUnborcugh C. } obfefved fhat there was other evidence ..isen 
in that cafe bilide^ that of the plamtit} . and he raad the following note of 
Bartlett v Ficitt fgtilf which was taken by Mr JuAice yiflon. 

Bartlett V. FukerfgtU, Tr.^z^ a in Chancery.—The defendant 

bought an eftate for the plaintiff, bu'’ there was no written agreement be¬ 
tween them, nor waa any part of the purebaft money paid by the plaintiff'. 
The defendant articled for the effate in ins own name, and rtfuled to convey 
to the plaintiff: fo this bill wa' brought to compel a conve>atfce. There 
being no wiitten evidence that the eftate wa. purchafed for the plaintiff, the 
queflion ssas, Whether the plaintiff might give parol evidence theieaf ^ 

Lord Keeper Henley (without hearing the defendant's counfel) 7 he queflioii 
is, Whether this evidtnee be cofnpetrnt or not ^ This will depend on the ffa- 
tuteof frauds. To allow it in thi cate would be to overturn the flatute. The 
reafon for making the flatute was the confufion of property, owing to per¬ 
jury, either for money or affeAion. The Astute fays, no truff fhall be of 
land, unlefs there be a memorandum in wiiring, ex.e t fuch trufts as arife 
by operation of law. It it not like the cafe of money paid by one man, and 
a conveyance taken in the name of another. There the bill charges that the 
eftate was bought with the plaintiff's money. 11 the defendant fay he bor¬ 
rowed it of the plaintiff, then the proof will be. Whether the money were lent 
01 not i If it were not lent, the plaintiff^ bought the land. If 1 were to allow 
the evidence in the prefent cafe, 1 do not know a cafe where the ftitute would 
take place. The Judges have taken feveral cafes out of the ftatute, as agree¬ 
ments in part executed If Bartle’t bad paid any money, it would have been 4 
reafun with me to admit the evidence} or if there haH Icen any fraud ufedhy 
the defendant to prevent an executio 1 of the agr'ement, but as tliere is none, 
jJycJadl niuft be dilmiflcd wuh colh. 

|| iV. £ The defendant, h ving by hit nnfwcr denied tie trqft, was iniiStsd 
for perjury in tK>t particular, and coavidted on the evidei ceof the plaintiff^; 
circumftance# confirming that teftimony, and proof, by other witneffes, of 
r'eclarationshy ^re defendant. Afterwards the plaintiff petitioned for leave 
to file e fupplemen'al bill In nature of a bill of leview, ftat'ng this convic¬ 
tion. But Loid Keeper Henley difirifled il e p-tition the izd of Nevim- 
ier 176a 

VoL. IV. 


Rr 


In 



S78 


CASES IN HILARY TERM 


1804. 


THe Kino 

^gainfi 

Boston. 


In Rex V, Eden (a), the indidlment for perjury wasitgaind 
the only witnefs in a prior caufe of Earle v. Brett^ on whofc 
tedimony a verdi£l p.ifled for Earle; and therefore Brett^ 
who had not paid the debt and cods /Qcovered in that 
' a£lion, though his bail were fixed, was reje£led b/ Lord 
Kenyon as an inconripetent witnefs to prove the perjury •, 
becaufe the convi£lion of Eden might be the means of ob¬ 
taining relief in equity againd the judgment in the a^ion. 
But in Rex v. De Faria {h)y where the indi£lment was 
againd a party who claimed in the ecckfiaftical court un¬ 
der a prior will which was there fet afide. Lord Kenyon 
permitted the executrix under a fubfequent will which 
was edablifhed to prove the perjury of the defendant in 
the ecclefiadical fait; becaufe, as he faid, though the 
Crown might grant a commidion of review in cafe the 
defendant was acquitted on the merits, yet no objec¬ 
tion could be made to her tedimony on that account, as 
(he could not be examined on that review. So in Rex v. 
Pep^s (^), where crofs bills had been filed in Chancery for 
redeeming and foreclofing mortgaged premifes; wherein 
it became a material qucftlon, Whetiier the defendant, 
(the plaintiff in the bill cf foreclofure) had notice of th*«» 
aflignment of the equity of redemption to the late hufband 
of Elizabeth Knighty (the plaintiff in the bill for redemp¬ 
tion) which {he had fworn in the affirmative in her an- 
l^'cr, as the defendant liad fworn in the negative in his ? 
Ihe was admitted by Lord Kenyon as a witnefs in the in- 
di6i:m€nt for perjury againd Pepys for fuch denial 0 / n(j-- 

(«) Sitcingi after Ilil. Term, 34 Geo. 3. cor. Lord Kenyon C. J. i EJfin. 

N. P Cef. 97. 

(£) Sittings at GuilJball after Mich. Term, 32 Geo. 3. cor. Lord Ken¬ 
yon C. J. Ptnke's N. P Caf. 104. 

(r) Ji. 13S. iittings after I'rin. Term, 32 Cco. 3. cor. Lord Kftiyoit C. J. 

' c 

tice. 
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''tice, on the ground that (he muft adduce other evidence 
than her own to prove her cafe in Chancery. It is plainy 
therefore, that Lord Kenyon did not conceive that the con¬ 
viction of the defendant in that indi£iment could have 
been the ground of relief in equity. And it would be in- 
confident to fuppofe that it could } for then a plaintiff in 
equity, by conviCting the defendant of perjury upon his 
anfvver, might, by means of his own evidence upon fuch 
indictment, entitle himfelf to relief in equity. Befides, 
the only relief which Briggs could obtain in the fuit in 
the Exchequer was a perpetual injunction to redrain 
B^on from fuing at law: but it is not the courfe in 
equity to grant fuch an injunction on an anfwer coming 
in, unlefs upon admiflions in fuch anfwer. The opinion, 
therefore, of Mr. Juftice Bullery in Rex v. MenetorUy was 
founded on a midake in that refpeCt. And even in the 
cafe of a conviction of a witnefs for perjury, which Lord 
Kenyon appears to have conGdered as available to the party 
procuring the conviction, no indance has been fliewn of 
a court of equity proceeding upon fuch a conviction ns a 
ground for a perpetual injunction. He alfo argued that 
, the weight of evidence was with the verdiCt. 

Sellon Serjt., in fupport of the rule. The didinCtion 
faid to run through th^ cafes is admitted not to be 
without exceptions, and having never been juditially re- 
cognifed, the Court will not decide upon fo uncertaiu a 
aground. But in JVatfs cafe {a) it was exprefsly decided 
that the party injured by the perjury (hall not be admitted 
as a witnefs’in an indi^ment againd the party perjured, 
becaufe he may receive a confequential advantage from 
the verdict. And in all the fubfequent cafes wherein the 

(<») Hardr. 331 . 
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rule has been enlarged to let in the teftimony of witnefles^ 
vrho could not avail themfelves in any other proceeding of 
the verdi£t in the fuit pending, the cafes of perjury and 
forgery have always been admitted to be exceptions. But 
fuppoGng it were neceflary to {hew a dice£t intereft in thei 
witnefs, fuch an intereft exills here} for the perjury alfigned 
ill this cafe involves the whole merits of the defendant’s 
claim in the a£\ion at law; and if the convi£lion Rand a 
court of equity would not fuffer a plaintiff under fuch cir- 
cumflances to avail hinifelf of a verd]£l at law, which, if his 
conviflion were jufl, could not confcitntioufly be obtained. 
And here the bill in the F\chequer, which was filed by 
Brtggs {oxannuoitnt as well as for is Jlillpendr 

tngf though the injun£lion ngainft BoJlon\ proceeding in 
his a£lion at law was diflolved ; which materially diftin- 
gulfhes this cafe from moft of the others w here the in- 
terefted party’s teflimony was received. In Re\ v. ATw- 
my(a)f the bill in the Exchequer for (laying proceedings 
in an aflion at law being then pending, the plaintiff in 
that bill was rejected as a witnefs to prove perjury in the 
defendant’s anfwer to it. That is 111 authority in point; 
which, being in the excepted cafe of perjury, has never 
been (liaken. For though Lord Mantfield^ in Ahtahams 
V. Bunn (^), fuppofed it to have been over-ruled in Rex v. 
Broughton (r), yet that was a mjflake ; for there the fuit 
in Chancery was ended, the bill had been difmiffed, and 
the Court, in giving judgment, diftinguifhed it from Rex 
V. Nuney, where the bill was Hill pending. And fo it wm, 
in Rex v. Meneton} [d)t where the witnefs was reje£ted by 
Mr. Jufticc Buller, In Rex v. Dolby (<•), where -the bill 


{!/) 4f»rr. 2255. (c) z Sira. 

(#) Ftait'i if. P. Caf 12. 

had 


(a) zStfM 104.3. 
{4) Antti p. 576 n. 
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had been difinifled, yet- Lord Kenyon reje£led the party, 
injured-by the perjury committed in the anfwer ; becaufe 
the Court, in cafe of a conviction, would, on the new 
matter dated in a new or fuppleraental bill, give relief. As 
*in Needham v. Smith (a), where it is faid that the party v/as 
entitled to a rehearing after the convidion of a witnefs 
againdhim for perjury. And in Rexv, de Faria (^), where 
the witnefs was admitted, all proceedings in equity were 
necedarily at an end, as he had fucceeded there. And fo 
in Rex v. Pepyi (c), the bill of the witnefs examined had 
been difmided. And upon the fame principle his Lord- 
ihip, in Rex v. Eden (t/), the kd of the cafes decided by 
him, rejected the witnefs *, becaufe he, not having paid the 
debt and cods in th| fuit in which the perjury was com¬ 
mitted againd him, would be entitled to relief in equity 
if the convi^ion took place. He alfo referred to Fan^ 
cafe (e), and to Co, Lit. 6 . b. notes. And then he 
was heard on the fecond ground of objection, that this 
was a verdict againd the weight of evidence. 



Tbe Kiko 

ButTOM. 


Lord Ellen BOROUGH C. J. The verdiCt is impeached 
on two grounds} id, on the incompetency of Briggs the 
profecutor, as a witnefs, who it is faid was intereded In 
-procuring tlie conviction, which will be available to him 
in fome i^aiiner or other for obtaining relief In equity 
againd the defendant's aCtion at law. But no indance 
has been mentioned to fliew that a court of equity would 
•Tbok at a conviCtion for perjury procured on the tedimony 
of a party in order to fudain that paity*8 intered. Anti 
the cafe of Bartlett v. Picherfgill is an authority the other 
way : where, after a conviCtion for perjury obtained upCrn 

{a) 1 Fetn.^6^ {b\ Ptakt't N. P. Caf. 104. (t) Jb. 13?. 

|[i/) 1 Pjpiit- Pt. P. CoJ. 97, (<) Skin. 317. 

* R r 3 tiie 



CASES IN HILARY TERM 

the evidence of the party injured and others^ and a peti* 
tion thereon for leave to file a fupplemental bill| Lord 
Keeper Henley would not allow fuch petition, not think* 
ing himfelf at liberty to advert to a convi£tion fo obtained. 
For it would, in efFc£l;, be making the teAimony of the 
party himfelf evidence in fupport of his own bill. We 
cannot, then, admit of the objeffion to the witnefs’s com¬ 
petency without breaking in upon two mod material cafes, 
Bent V. Baker, and Smith v, Prager, in which the rule 
was well laid down and efiablilhed ; that where a party 
is not immediately intereded in the caufc, nor has any 
intered in the event, in fupport of which the verdiA 
in that caufe may be given in evidence by him in any 
other proceeding indituted by or a|;aind him, he is a 
competent witnefs. The only anomaly that I know in 
the law, which may be regarded as an exception to this 
rule is in the cafe of forgery j where a profecutor flialj not 
be permitted to fay that the bond purporting to have been 
made by him was forged, I put this only as an indance. 
Upon what principle that anomalous cafe was fo fettled I 
cannot pretend to' fay \ but having been fo fettled, it may 
be too much for judges fitting on trials to break in upon 
it. The anomaly can only be remedied now by the legif- 
lature. This verdiQ, then, not being evidence for or 
available in favour of the profecutor in 'any cafe, I mud 
confidcT as a competent witnefs to iupport the 
charge. His Lordlhip then fpoke to the other objeftion 
upon the merits, on which he did not fee fulficient grounAv, 
for impeaching the verdidt. 


Grose J. As to the obje£lion in point of law, upon 
the incompetency of the witnefs, I (hould be forry to have 
the rule didurbed which 1 have always underdood to be 

law 


X 


t 
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law fince the cafe of Bent y. Baker^ that unlefs a perfon 
be interefted in the event of the caufe be is a compe¬ 
tent witncfs. The quedion then is, Whether Briggs the 
profecutor were interefted in the event of the caufe ? It 
^ has been contended that he was, becaufe it is faid that his 
procuring the conviction will be the means of affording 
him relief in equity. But that is anfwered by the cafe of 
Bartlett Pukerfgill^ againft which no authority has been 
(liewn. It is enough then to fay that the witnefs was 
not interefted in the event of the profecution, and there¬ 
fore, according to Bent v. Baker^ the law of which 1 
fliould have been forry to have heard doubted, he was a 
competent witnefs. The learned Judge alfo agreed to 
fuftain the verdiCl; on the weight of evidence. 

Lawrence J. After the two points have been fo fully 
difeuffed, it is only netelTary for me to fay, that on the 
point of law 1 fuUy agree with my Lord and my Brother 
Grcfe, 

Le Blanc J. I am of the fame opinion. The objec- 
tlon in point of law muft depend upon the witnefs having 
fome intereft in procuring the conviClion. But after all 
the inquiry which has been made, it does not appear that 
any ufe c ni be made of this conviClion in a court of equity 
for any purpofe of the profecutor. 


1804. 

The Kino 
tffengf 
Boitom. 


Rule difeharged. 



S84 , 
1804. 
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Saturday, 
Fth. nth. 


Brown again/i Vawser, 


- Ao award in wri. 
ting and under 
feal need not 
have a deed 
i)am|), unlefs de¬ 
livered it a dted\ 
hut being only 
delivered as an 
award it ih fuf> 
ficient ifii have 
the award ftatnp 
•f lot. An 
award which is 
required to be 
made in writing, 
&c. and Ttady to 
ho dtlivtrcd at 
fueh a time is 
complete if made 
in writing and 
rtady to be dth- 
vtred by the ar¬ 
bitrator within 
the time, thuugh 
not actually de¬ 
livered. 


Jj RBKINE fhewed caufe againd an attachment foip 
• non-performance of an award ; and obje£ted to the 
award itfelf as being on an award (lamp of lOi.; where¬ 
as being under feai it ought to have been upon a further 
deed {lamp of 25/. 

Beji, contra, faid that tlie award, though under feal, 
was not a deed, unlefs delivered as a deed; and cited Shep. 
J'ouch. —8., and S/ji/fj-, 45p. Dodd v, Herbert; which 
agreed with the laft ilecifion upon this fubje£l, namely,i 
Wil/on V. Smee, Hil. 1798, in the addendum to the lalt edi¬ 
tion oiKydon. Awards. And he read the terms of the fub- 
mifllon in this cafe, which were to abide the award of the 
arbitrator, « fo as the award of the faid arbitrator be made 
<* and fet down in writing under his liand and feal, and 
ready io be delivered to the faid parties on or before the 
ill of May 1^2 Geo. 3.*' But it did not fay that it was 
to be by deed } neither was it delivered 2.% a deed but as his 
award. 


Lord Ellenborough C. J. This not being delivered 
as a deed, there could be no occafion for a deed (lamp. 
The award was convplete when it was ready to be delivered 
within the time appointed, and prior to the actual de^ 
livery; the arbitrator w'as then fundus officio: and 
if any accident had happened afterwards to prevent his 
making a delivery, it would dill have been an award. 


Lawrence 
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Lawrence J- The rime queftion has been feveral 
times agitated in court: and 1 think our final determina¬ 
tion was that if the arbitrator delivered an award under 
feal as a it mufl: then have a deed (lamp; but that 
■ though it were to be by a writing under feal, yet if it 
were not delivered as a deed, it was fuflicient if it had the 
common award ftamp. 

Pifr Curiam, Rule abfolute. 


5»S 

1804. 

BaowM 

agtinfi 

Vawikb. 


Doe, on the Demife of Pjnchard, againft Rof.. 


A Rule was obtained to (lay proceedings in this cie6i-,Procfedingtiii 

^ ‘ . rr ejeftment ftajed 

ment, as to one IVm, Fells, the perfon in polTeflion, until the coSt of 

until the coils of a former ejedlmeiit, brought by Fells ,nent, and a^o 

againft Pinchard for the fame premifes, of which Pitubard mefne^iro^ut*^ 

was then tenant in polTenion, and in which ejeilment 

there was judgment by default; and alfo until the cofts of 


an a£lion for mefnc profits, brought by Fell againR Ptn^ 
chard, wherein Fell recovered, and upon which Pinchard 


lias brought a writ of error, were paid. 


And the Court, after hearing Kty? againft the rule, and 
GafJie in fupport of it, made the 


Rule abfolute. 


Smith and Others againjl Woodward, 


Saturday, 
Fii. izih. 


plaintiffs declared in debt on bond, nkh a profert Where plalmiff 
in Curiam ; to which non eft fa£lum was pleaded, wui a froftrt. 
The plaintiffs were parifti o(Rcers, and the bond was in nJ^pWed*'" 

fecondary ev). 

dence of the bond, by mejns of a copy, and ibewing that the defendant had taken away the 
original, and before aCtiun brought laid he had burnt it, is not lu/Ticient to fuflaia the d«- 
cldtacioa. ' 

fa£l 
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1804. 


Smith 
•nd Others 
againfi 

WooowAiiD* 


fa£k given by the defendant to indemnify the parifh againft 
the expence of a baftard child of which the defendant’s 
fon was the putative father. At the trial, the plaintiffs 
could not produce the bond itfelf, but they, produced the 
draft from whence it was fairly copied by the folicitor, and • 
who afterwards proved the bond to have been properly 
executed and attefted: and they accounted for the non* 
production of the original by proving that when the parties 
were before the magiftrates, after the execution of the 
bond, the defendant got polTcflion of it and went off; and 
upon being applied to for it, before the aSiion was brought^ 
he faid that he had burnt it. ’ They alfo proved notice to 
the defendant to produce it; and fhewed that the parifh 
had been damnified to the amount of 3/. 1 2s, 6d, And 
the verdiCl was taken for that fum; after an objection made 
and over-ruled at the trial before the Lord Chief Baron 
at Cambridge^ that the bond having been pleaded with a 
proferti no fecondary evidence could be admitted, as the 
inflrument itfelf was prefumed to be in court. A rule nifi 
was obtained in Michaelmas term lalt for fetting afide the 
verdict; againfl which 

Hart (with Wilfon) now fliewed caufe, and contended 
(hortly, that the bond having been traced into the de¬ 
fendant’s own hands, and notice given to him to produce 
it, hrs refufal let in the fecondary evidence of neccffity : 
and it was not tp betaken upon his bare allcrtion that the 
bond was deftroyed j but every prefumption was to bfi 
made againfl him. 

Zellon Serjt. and Bcjl^ ill fupport of the rule, were 
(lopped by the Court. 


Lord 
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Lord Ellenborough C. J. There is no cafe, where 
the iflue being whether fuch a deed, profered by the 
plaintiff to the view of the Court, and fuppofed to be in 
court at the time (a), be or be not the deed of the de- 
fendant, in which it has ever been decided that any thing 
can difpenfe with the produ6lion of the deed itfelf. If a 
deed be loft or deffroyed, (and here there was evidence 
that the plaintiff was informed that it was fo before any 
a£lion brought,) the plaintiff may declare upon it as lofl: 
or deffroyed : but here he has precluded himfelf by his 
mode of declaring, in which he takes upon him to aver 
the exlffence of the indrument, and offers it in court. So 
if it were loO: or deffroyed, after having declared upon it, 
the plaintiff might have moved to put off the trial, and 
amend. But here he has perfevered in his original error, 
notwithffanding the information given him. 


1804. 

Smith 
and Others 
agminji 

WooowAin. 


Per Curiam, 


Rule abfolute (£). 


(a) Vide S/,cJ>h, ‘Toueb. 70, 71. If the deed be denied, it is to be kept 
in court till it be determined. 

{b) Vide Read v, Brookman, 3 Term Rep. 151. and the cafes there cited, 
particularly Terrjr v Nejbitt, T, z\Ge«. 3. B.R., and Matnfon v yitktnfoti, 
i*’ 47 Cep. 3. B. R 


In the Matter of Sir Edward Pricje, a Prifoner. Monday, 

Feb, 13th. 


'“PHIS prifoner was confined in lUhefler gaol by virtue a habeas cerpm 
X * ^ ° ' ad teftificandum 

of a commitment by this Court for non-payment of ifliied to bring 

up a prifoner to 

a fine impofed on him as part of the judgment of the give evidence 

_ •• before an elec- 

Court upon an indictment for an auault. And a petition lion committee 

having been prefented to the Houfe of Commons from cVmmrn$*I^M^ 

aliidiivit ol fer* 


vice of a rule to ihew caufe on the difFeient perfona concerned, and no enufe Ihewa. 


Mr. 
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1S04. Mr. Webht complaining of an undue ele£l;ion and return 

In the Ma'tr f borough of llchejier in the county of Somerfet^ 

SirEo. pRici, againft the fltting member Sir Wm, Manners^ for the 

trial of which a committee of tlie Houfe was to 

• • 

balloted for on the 14th of this month, in fupport of r 
which petition the prifoner was Hated to be a material 
witnefs; the Speaker, upon application, had iflfued his 
warrant to bring up the witnefs by the day appointed; 
but, to obviate any dilHculty which the gaoler might make 
to fufier the prifoner to go out of confinement without 
the authority of this Court, 

Wetherellf on a former day, applied for a habeas corpus 
ad tellificandum to ifiue to the gaoler of llchejier gaol to 
bring up the witnefs before the committee; and faid that 
he had been informed of fuch an application having been 
before granted by the Court to bring up a prifoner to be 
examined in fome matter before the Houfe of Lords, 
upon the refufal of the gaoler to let his prifoner go with- * 
out fuch authority. And this motion was made upon an 
affidavit of the circumftance abovementioned and of the 
materiality of the witnefs* 

^he Court at firH entertained doubts of the propriety of 
fuch an application, of which they did not recolledl; any 
precedent. But after fome hefitation they gave a rule to 
. iliew caufe; and defifed that it might be ferved on the 
Attorney-General, and'the gaoler, and alfo on all perfons 
. at whofe fuit the witnefs might be detained in cuftody on 
civil procefs at the time. And now 

I ft 

Nolan moved to make the rule abfolute, no caufe being 
fhewn, on an affidavit of tlie fervice of it on the under- 

flier iff. 
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fiieriflF, the Solicitor of the Treafurjrt the prifoner himfelf, 1804. 

and one Thomas King, the only perfon at whofe fuit the ^ ^ 

prifoner was then in execution; he being fuperfedeable in sir E*. Price, 
odiercaufes ii^ which he had been detained at the fuit of ^ *’"*“"* 

' other creditors on mefne procefs. 

And The Court, upon the applicant's undertaking to be 
at the expciice of bringing the witnefs up and returning 
him to cuftody, made the 

Rule abfolute. 


Lewin, Executor, &c. againjl Smith the Younger- Mmdaj, 


'J^HE plaintiff having fued out one latitat againft 
Smith the elder and Smith the younger, on their joint 
and feparate promiffory note, upon one ailidavlt of debt, 
Hating them to be jointly and fcparately indebted to him; 
on which the defendant alone was arrefled and holden to 
ball; afterwards declared againft the defendant feparately. 
Whereupon a rule was obtained calling on the plaintiff 
to (hew caufe why all the proceedings fliould not be fet 
afide for irregularity; which was afterwards fupported by 


In bailable pro* 
ctifs the plainrilf 
cannor declare 
againft one de¬ 
fendant Teparate* 
ly upon joint 
procefs and affi¬ 
davit to hold to 
ball againft two •, 
though they were 
furd upon a joint 
and fepaiate pro- 
miflory tiucc. 


upon the ground that both the defendants being 
joined in one ac etiam, and included in one aflidavit of 
debt, as upon a joint caufe of adfion, if the plaintiff could 
afterwards declare feparately againft one he might declare 
feparately againft both as for diftin£l caufes of atflion, 
and thereby the revenue be defraudedfbf one fet of (lamps, 
and one part of the procefs made incongruous with ano¬ 
ther : 
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ther: and he referred to Holland v. Johnfon (a), and the 
cafee there cited as fettling the pra£Iice. • , 


Gafelee fliewed caufe, and attempted to di{llngui 0 i 
from all the former cafes; for there the rule laid down was, 
that feveral defendants could not be joined either in one writ 
or one affidavit to hold to bail, for diJlinSl caufes of aflion: 
but this appeared to be for the fame caufe of aflion, in 
which cafe there was no reafon why the plaintiff might 
not afterwards drop proceedings agaiuit one of the de¬ 
fendants. 


The Court, however, were clear that the declaration 
ihould be fet afide for irregularity, not having followed 
the writ and ^davit to hold to bail it not being com> 
petent to declare feparately againtl one of two defendants 
upon joint procefs and affidavit againll both. And to that 
extent they made the 

Rule abfolute (i], 

(<•) 4 Term Rep. 6; 5. 

(i) Vide Stablii v. /^jhhy ai:ri Qiktn, x B J. Tull. 49. S. P. in C,Bm 


mniaj, Hawood and Another ambijl Rodgers. 

rtb* ijtn. •' 

Asan affurfd '^HIS was an aftion on a policy of aflurance, dated 

impliedly war- JL ^ t / > 

rants the Ihip 20th of \iiiprU i8o2, upon the fliip Eliza, loft or not 

Inrurcd to be fea- . ^ 

worthy, what- loft, at and from Trinidad to London, with liberty to call 
•for forms an 

ingredient in feaworthinefs is not necefTary to be difclofed by the aflured to the underwriter, in 
(be firit indance, uiiicls information upon the fuhjedl ' e particularly called for ; and then the 
alTurcd mud; difclofe truly what he knows in^e rcfpcA lequirsd. Therefore where the afliired 
of a ihip had received a letter foefn his c«ptaiffinforfflii)g him that he had been dbliged to have ■ 
furvty on the foip at TrlKutaJ, on account e/* her bad charaEler ; but the furvey which accom¬ 
panied tJ e letter gave the ihip a good chaiadler : held that the non-difclofure of fuch letter and 
Jurvey to the underwriters did not vacate the policy ; though it appeared in evidence that fuch 
circaiAitani.e, if known, would have enhanced the preiniuni of iafu:ance, 


590 

1804. 

Lewin 

againjt 

Smite. 


at 



IN THE Fortt-eourth Year OP GEORGE III. 

t * 

at all or any of the Leeward or Windward lilands where¬ 
in the plaintiffs declared upon a lofs by perils of the fea, 
and upon the common money counts. The defendant 
pl«aded the general iffuc as to all but the premium declared 
for in the count for money had and received, as to which 
he pleaded a tender; on which ifiues were taken. At the 
trial before Chambrc J., at the laft Lancajier alTizes, the 
principal queftion which arofe was upon the materiality 
of a certain letter and document, which was received by 
the alFured prior to the infurance being effe£lted, and which 
was not communicated to the underwriters. The letter 
was dated on the 29th of January 1802, in v/hich the 
captain informed his owners of his ** fafe arrival at STri- 
nidadf after a pleafant voyage of fix weeks from Liverpoolt 
that he had got his (hip very clean, and the carpenter had 
got her all caulked ; that fTie was in very good order ; but 
that he had had a furvey on her on account of her bad charac¬ 
ter i that he Irad two letters from Mariinique, but no en¬ 
couragement for freight, as he underftood Ivlariiniqttc 
was full of fliipping; but that he had advertifed for Xo«- 
dofif and expelled to fail in Marchy This letter was ac¬ 
companied by rhe document in queftion, the furvey taken 
at ^rinidadt which was perfe6\ly fatisfaftory} the fur¬ 
vey ors all agreeing that the Jhip was fujjiiient to take in her 
enrgOf and proceed to any port in Great Britain with fafety. 
In addition to this, the captain and ihip’s carpenter proved 
'that the (hip failed from Liverpool on the 6th of November 
1801, and arrived at Trinidad on the i8th oi December 
following in as good condition as when (he failed, having 
met with no accident on the voyage; that (he had Man- 
chejier goods on board, which arrived in very good order. 
That on his arrival the captain applied to a Mr. Mitchell 
for freight, which he declined, becaufe the captain of an 

African 
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1804. 


Haywood 

agattp 

RoDGXIIt. 
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1804. 

Maywooo 

againji 

Rouesiti. 


African veflel, which had arrived juft after the Eliza, and 
offered to take in a cargo at a lower freight, had informed 
him that the Eliza was a very old flip and had a very bad 
charadler. In confequence of this the captain of tjie 
Eliza had the furvey in queftion made in order to fatisfy . 
MitchelL And he proved that the Chip, though 30 years 
oldj was in the good condition defcribed in that furvey. 
The£/izfl afterwards failed on the 9th of March from STri- 
nidad, bound to Martinique, and on the i8th ftruck upon a 
reef of rocks o^^ Tobago, which damaged her fo much that on 
her arrival at Fort Royal in Martinique, where it was en¬ 
deavoured to get repairs, (he was found upon examination 
unfit to come home, and was therefore fold there for 
about 89/. fterling only(having been originally fold to 
the plaintiffs for 1200/.) owing to the quantity of (hipping 
upon fale there at that time, which fold then at a very low 
rate. With fome (light repairs, however, (he was ren¬ 
dered fit to navigate in ballaft to America, a paflage of only 
17 days. And it was proved that if (he could have got a 
more fubftantial repair of the damage received in her bot¬ 
tom by running on the rocks (he was very capable in 
other refpefts of proceeding fafely with a cargo to any 
port of Great Britain. 

On the part of the defendant it was contended, ift, 
that the (^ip was not feaworthy; and, 2dly, that the po¬ 
licy was avoided by the concealment from the under¬ 
writers of the letter of the 29th of January, deferibing 
that fbe had been furveyed at Trinidad on account of her bad 
charaEler. And two under'writers were called to prove 
that whenever a furvey of a (hip has been made in the 
Wejl Indies it was the conftant practice to difclofe that 
ctrcumftance to the underwriters, whatever the refult of 
fuch furvey might have been} and that y^hatever was the 

5 charader 
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l:hnra£ler given of the (hip therein it never failed to en- 1804. 
h.ince the premium} and fqme underwriters would not ' 

HaywooO 

then engage on any terms. The reafon of which opinion againjt 
and pmcflice theyjfated to be the general inaccuracy of J'*®®®*®** 
fifch furveys } the taking of which always befpoke a doubt 
at lead in the minds of thofe concerned, which made the 
fliip always fufpefted. There was alfo an attempt made 
in evidence to (hew that the Ihip was not feaworthy. The 
learned judge, however, thought that the defendant had 
failed in proving the (hip not feaworthy at the commence* 
ment of the rifle ; but he confidered that the aiTured ought 
to have communicated to the underwriters the fadl of the 
furvey having been taken, and the letter inclofing it, 
which mentioned the circumftance of the drip’s having a 
bad character, in order that they might exercife their 
judgments upon it, in deciding w'hether they would un¬ 
derwrite at all, or if they did, at what premium ; for 
want of which communication he thought the verdidb' 
fliould be with the defendant. The jury, however, found 
for the plaintiff. And a rule nifl having been obtained 
for fetting afidc the verdi^, 

Park (and with him were Topping and lAttledale) (hewed 
caufe againd the rule, and, admitting that every material 
information known to^ the aiTured at the time of the in- 
furance, wlfich might vary the rifle infured, ought to be 
communicated by him to the underwriter, contended that 
the""-letter and furvey fent from Trinidad contained no 
material information which could judly be confidered as 
affe^ing the rifle. The letter indeed dated that the (hip 
was reported'to have a bad character; but the fame letter, 
condrnted by the furvey, (hewed that fuch report had no 
foundation in fafk, and that it probably arofe from the 
VoL. IV. S f intereded 
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interefted views of the captain Of the African (hip which 
arrived at Trinidad foon after the EUza^ in order to ob¬ 
tain the preference of freights. The opinion given at the 
trial by the two underwriters called for the defendant, 
founded on the general inaccuracy of furveys taken in the 
Indies cannot weigh againft the poGtlre proof that 
the diip was feaworthy: and the reafon why the furvey 
was taken was, not becaufe of any doubt entertained of 
that faA by the captain, but to fatisfy the merchant at 
Trinidad of the falfity of the African captain’s account. 
The jury might probably think that the opinion exprelTed 
by the two underwriters was not founded in general ex¬ 
perience. But at any rate thefe documents were not ne- 
celTary to be difclofed to the underwriters at the time; 
becaufe whatever doubts they might have fuggefted 
(though without reafon) of the feaworthinefs of the ihip, 
the aflertion of her being feaworthy was no more than 
is included in the implied undertaking of the alTured) and 
whatever is the fubje£i-matter of warranty, either exprefs 
or implied, fuch as feaworthinefs, need not be .communi« 
cated to the underwriters, according to the opinion of 
Lord Mansfield in Shoolbred v. Nutt {a). 

Scarlett, (and with him Rrfkitie was to have argued) in 
fupportW th<^ ruk, fald that there were difl'erenc degrees 
of feaworthinefs, which it was material for an under¬ 
writer to know, and which, when known, formed in com¬ 
mon experience the bafis of calculating the quantum of 
premium. * It formed the difFerence between what were 
called good and bad lilks. On this ground the letter and 
furvey were material to b'e communicated; for though if 

(a) Sittings after KM. Tetn*., 1781, Park en Infur, 129. a., tnd vide 
poit, $98. S. C. ' 

the 
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the fufpicion of the (hip*t bad condition had merely ex¬ 
ited in the captain’s own mind, it might be faid to have 
been done away by the opinion afterwards exprefled by 
him and confirmed by the furvey, and therefore not ma¬ 
terial to be communicated to the underwriters; yet the 
fame confequence does not follow when it appears from 
the letter that the fufpicion was general, and that it was 
not removed by the furvey, fince the (hip was not able to 
procure freight in confequence of it. The underwriters 
were as much entitled to exercife their own judgment on 
the credit due to the perfons making the furvey as thofe 
upon the fpot who difregarded their report. And the 
reafonablenefs of the difcredit attached in general to fur- 
veys fo taken, and aded upon in this in (lance by the mer¬ 
chants of Trinidad^ is not liable to be removed by the event 
in this cafe j as it appears that the (hip, in confequence 
of an injury merely partial, was foon after fold for a mere 
trifle. The materiality of the difclofure was (Irongly for* 
tifled by the evidence of the two underwriters at the trial; 
(ince it appeared that the mere clrcumftance of taking 
fuch furveys in the We^ Indies had in feveral inftances 
within their experience, which had been very long and 
exteniive, varied in fa£l the premium, and with fome 
underwriters was a reafen for declining infurance al¬ 
together. 

Cur, adv, vult. 
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Lor 4 Ellemborough C. J. now delivered judgment. 

This came on upon a rule to (hew caufe why there 
(hould not be a new trial | in which the only real quedion, 
(for feaworthinefs did not, according to the Judge’s re¬ 
port, make any material queftion,) was, Whether the af- 
fured oUght to hq,ve communicated a letter he bad re- 

S f 2 ceived 
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celved from the captain of the fiiip before tlic policy was 
effected} by which letter he was informed that he had 
been obliged to have a fur vey on th^ JJjip at U'rinidad, from 
which place the voyage infured (/. e. fieom Trinidcd to 
London) commenced, on account of her bad chavacUr ThitJ 
letter, containing, as it did, a furvey, by which it appeared 
that all the peifons on the furvty had agreed that the 
fliip was fufficient to take in a cargo to proceed to any 
port in Great Britain with fafety. In Carter v. Boehm^ 
3 Burr. 1905. Lord Mansfield fays, “ 'i'hc reafon of the 
“ rule which obliges the party to difclofe is to prevent 
** fraud and encourage good faith; it is adapted to fuch 
“ fails as vary the nature of the contrail, which one pri- 
“ vately knows, and the other is ignorant of and has no 
“ reafon to fufpeil.” The quellion therefore ihull al¬ 
ways be, “Whether there were, under'all the circufn- 
“ fiances at the lime the policy was underwritten, a 
“ fair ftatement, or a concealment, fraudulent if de- 
“ figned, or, though not defigiied, varying materially the 
“ ohjeEl of the policy^ and changing the rifle umlcrfood to be 
“ run Applying this, which appears to be a correft 
rule on the fubjeil, to the non-communication in tjucflion, 
did the clrcumflance of the letter and furvey vary mate¬ 
rially the objeil of the pollcvi viz. the infurance of the 
fliip for the voyage, or did it vary the rilk itfclf under- 
flood to be run ? in other words, did it render the indem¬ 
nity a more or lefs hazardous one ? It does not appear to 
have varied either. But it is faid, it might have varied 
the opinion of the underwriter as to the prudence of un¬ 
derwriting fuch a rifk when it was known that the found- 
nefs of the fliif) had been fo far queflioned as to render 
a furvey of the fhip necelTary in order to obviate the 
,«doubts of perfons from whom the (hipment of goods on 

freight 
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freight was expeaed. Is it then to be laid down as a 
principle) that every faa* known to the afl'ured with re- 
fpea to the condition, quality, and circumllances of the 
fliip prior to thS period of efte6ting the infurance, which 
may polfibly guide the judgment of an underwriter in un¬ 
dertaking or refusing to undertake the infurance, is to be 
communicated to him? It certainly would have fomc 
weight in guiding the judgment of an underwriter on 
fuch a fubje£t to know how old the (hip was, where (lie 
was built, whetl^er originally Briujh or foreign, what was 
the form of her conaruaion, whether clinker-built or 
not, whether copper-bottomc<l or not, what repairs (he 
had received, and when anti in w'hat docks tliofe repairs 
were done to her, and how lately before the voyage in- 
fured; and if the voyage were, as this was, a voyage home, 
what accidents the fliip had met with in her outward 
voyage. All this may be very proper and convenient for 
an underwriter to be informed of before he takes upon 
him the rifle} and all this may be alktd of the alTured ; 
and if he (hould withhold, upon being afked for it, any 
material part of fuch required information, his policy 
could not be fuftained for a motneiii *, for fuch a fup- 
preflion would be a fraudulent concealment of material 
fa£ls, which has always been confidcred as avoiding the 
policy. But the queflion is. Is it the duty of the affured in 
the firft inftance,and as a condition precedent on his part, 
to inform the underwriter of all ihcfe circumllances to the 
extent of his the aifured’s own aaual knowledge on the 
fubjea ? If it be, and it never yet has been either in 
theory or praaice affumed to be the cafe, the aflured 
mud, before he effeas his infurance, collea from all his 
documents all the materials for the hiftory of his fliip, 
from the moment of her being launched down to that of 
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fubfcribing t^e policy. But it i$ to be recoUeded that the 
underwriter virtually is indemnified againft or exempted 
from the efiFe£t of thefe circumftances, whether difclofed 
or not, as far as they render the (hip nol a proper object 
of infurance: for if on thefe or any other account what- 
foever the (hip be not feaworthy at the commencement of 
the rifle, the underwriter is difeharged from, or rather 
never incurred, any refponfibility in refpe£l to it. And 
therefore in the cafe of Shoolbred v. Nutt, Park, 22p. <r. 
Lord Mantjield held that where the owner had received 
letters from his captain the day before he eflre61ed the in¬ 
furance, dating that the fliip had arrived at Madeira^ but 
was very leaky, and that the pipes of wine had been half 
covered with water $ which letters were not communicated 
to the underwriters; Lord Mansfield told the jury ** That 
there (hould be a reprefeiitation of every thing relating 
** to the rifle which the underwriter has to run, except it 
** be covered by a warranty. It is a condition or implied 
warranty in every policy, that the (hip is feaworthy; 
« and therefore there need be no reprefentation of that. 
** If (he fail without being fo, there is no valid policy. 
** Here the leak was (lopped before (he failed from jifa- 
** deira, and (he failed in good condition from thence, and 
*< there i« no occafion to (late the condition of a (hip or 
cargo at the end of the former voyage. Verdi£l for 
** plaintiff.” Upon this authority, as well as upon the 
reafon of the thing, and the almoft abfolute impolfibility 
for the afliired to (late and bring forward (without any 
fpecific inquiry or requeft for information having been 
addrefled to him on the part of the underwriter relative 
thereto,) every thing which if ftated might have been 
deemed, in the judgment of the underwriter, material to 
the queftion, whether he (hould underwrite at all, and if 

fo. 
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fo, at wha^ premium: We think that an aflured having 
impliedly warranted as he has. his (hip to be feaworthy^ 
and having concealed no circumftance relative to the fea* 
worthinefs of the flup which he was required to difclofe» 
and not having, at the time of efre£iing the policy, known 
of any fa£i which rendered her, with reference to the rifle 
infured, otherwife than feaworthy, is entitled to retain the 
benefit of that verdl^l, which a jury, upon conflderation 
of thefe circum(lances, has found in his favour. 

Rule difeharged. 
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Buy AN againjh Horseman. 


Mvniay^ 
F*t. 13th. 


J N afliimpflt for wheat fold and delivered, the defend¬ 
ant pleaded non-alTumplit, and the (latute of limi¬ 
tations* And at the trial before Lord Ellmhorttugh C. J. 
at the (ittings after lad term, the plaintiff, tn order to take 
the cafe out of the (latute^ called the (heriff's officer, 
who proved that the defendant, oh being arrefted, faid, 
** I do not confider myfelf as owing Mr. Brjan a farthing, 
#V being more than Jtn years Jince I centraffed. I have had 
the v/heat, I acknowledge, and I have paid fome part of 
it, and 26 /. remains due.'* On the part of the defendant 
it was obje£led, that thefe expreffions amounted to no more 
than what he had dated upon record in his plea, which 
confefled the exideiice of the debt, but avoided it by al¬ 
leging the lapfe of time. His Lordlhip, however, thought 
that according to the authorities fuch an acknowledgment 
of the exidence of the debt mud be deemed fufficient to 
(ake the cafe out of the datute, though if the matter had 
been res Integra the point might have admitted of doubt s 
and accordingly, by his dire^lion, a verdifl palTed for the 

Sf 4 
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1804. Bofanquet on a former day moved to fet dfide the ver« 
di£l and have a new trial. The words of the ilatute 

Bryan r.- t. 

£i Jac. I. c. 16. f, 3. are exprefs that all actions on the 
HoastMAN. <( jjg commenced and fued’within fix years 

** next after the caufe of fuch a£Iions or fuitSj and not 
** after.” And in every form of a£Iion but that of afi^ 
fumpfit the con(lru£tion has been in unifon w'ith the 
words and policy of the law. In afiampfit, however, any 
acknowledgment of the debt within fix years as then ex* 
jfting has been holden to take the cafe out of the Aatute : 
which has arifen out of. the nature of the a£liOn; con* 
fidering fuch acknowledgment as evidence pf a new pro* 
mife made on the meritorious confideration of the ante* 
cedent debt, and therefore giving a new caufe of a£lion 
di(lin£): from the original confideration. The iiToe there 
joined is upon promtfe within fix years j ^nd therefore 
'whatever amounts to evidence of fuch a promife in fa<SI 
is fuffieient to maintain the affirmative of the iffiie. If 
there be a fimplc acknowledgment of the debt as then 
exifting, a promife to pay it may be implied from the rea- 
fon and juflice of the thing, and the prefumed intention 
of the party making it. But that implication or prefump- 
tion may be rebutted, and cannot apply to an acknow* 
ledgmait accompanied with a pofitive declaration that the 
pSrty did not confider himfelf bound in law to pay the 
debt j Qtherwife <1)6 very plea of non affumpfit infra fex 
annos, whiph is an acknowledgment of the antecedent 
debt, might be drained into a promife. But if an ac¬ 
knowledgment and an avoidance, when put in the form 
of a plea upon the record, be a good defence, it cannot 
pverfet the plea when tendered as evidence. In this cafe 
,the prefumption of a new promife, which might arife 
from the acknowledgment if it dood alone, is rebutted 
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by the concomitant avoidance. In Dkhfon v. Thompfin {a) 
it was ruled that though a promife within fix years would 
evade the {latute of limitatlonsi yet a bare acknowledg- 
ment of the cf(^t would not. And this was folemnly de¬ 
cided by all the Judges in Heylin v. Hajllngs (^) \ but they 
held that it was evidence of a promife to go to the jury, 
and Rokebyl. compared it to the cafe of trover and con- 
verfion, where a demand and refufal are holden to be 
evidence of a converfion, but not a converfion in them- 
felves. The fame dodirine is adopted by Mr. Jufiice 
Bullcr in his i^ift Rriits, 148., who, in addition to Heylin 
V. HaJlmgSi cites the cafe of Owen v. Wolley^ Salop^ *75 *• 
where, in an action by an executor for money had and 
received to the ufe of the teftatrlx^ the defendant was 
proved to have faid, I acknowledge the receipt of the 
money, but the tejlatrist gave it to me** On which Clive B. 
directed the jury to find for the defendant; for fuch an 
acknowledgment could not amount to a promife to pay 
when the defendant infifled that he was entitled to retain. 
Lord Mansjieldt indeed, in the fubfequent cafe of Trueman 
v. Fenton (r), faid that the llightell acknowledgment has 
been holden fufficient to take a cafe out of the ftatute, 
fuch as, Prove your debt and I will pay youor, ** I 
am ready to account, but nothing is due to you.*' But it 
does not appear from thence whether he confidered an 
acknowledgment as fetting up the old promife, or as evi¬ 
dence of a new one. If only the latter, it mufl, like all 
other matters of evidence, be capable of being rebutted. 
And indeed the firlt inftance put by him is the very ac- 

% SAow. 1x6. 

{b) 1 td. Raym. 4x1. Carf/i. 470. 5 Mod. 4x6., and t%Med. xx], 

^t) Ctwf, 548. 
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I So4* knowledgment which was the fabjed; of difpute in Hiyltn 

“■ V. HaJtnftSf and (hews that he had that cafe in view at the 

timci and there, according to the report of Qarthtw^ it waa 
gjjpygfjjy confidered that the acknowledgment of the 
debt was “ evidence of a new promifc,” And the fe- 
cond inftance put by him is, properly fpcaking, no ac* 
knowledgment, but rather a denial of a debt, with a new 
promife, however, to pay whatever fliould appear due upon 
taking an account. In Tta v. Fourahfr (/i), the defendant, 
who had been furety in a note for another, faid, after fix 
years, you know I had not any of the money myfelf, 
but I am willing to pay half of it." And this, according 
to the report in Buller^s Nt. Pru was holden to be a pro¬ 
mife fufHcient to take the cafe out of the ftatute ; and, 
according to the report in Burt owy it was a fulHcient ac<« 
knowledgment for that purpofe, though made after the 
a£i*on commenced. But whether taken as a diftin^^ pro^ 
mife or only as evidence of it, it was a complete recog¬ 
nition of the original tranfaflion, unaccompanied with 
any excufe or refufal to pay, and, on the contrary, ex- 
prelTive of a willingnefs to pay ha ^.* but the queftion as 
to the quantum did not arife, as the jury had found for 
the defendant, and the Court granted a new trial gene¬ 
rally. Bqt taking it even as an acknowledgment, and fo 
oiiIy<evidcnce of a promife, it mud: be evidence of it at 
any period within w^hich the debt is acknowledged to be 
due, that is between fuch acknowledgment and the ori¬ 
ginal confideration. So in Lawrence v. Worrall (^), the 
defendant’s faying to the plaintilF, « what an extravagant 
bill you have delivered me," was ruled by Lord Kenyon to 

(•) Bull N P. 149. and a Burr. 1099. 

j[S) Sittings after Mtck Term, 3a Geo, 3 , Peekt't Nt, Prt, Caf 93 
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be an acbnowledgment of fome money being due^ co take 
the cafe out of the ftatute, though accompanied by a rc- 
fufal to refer the demand to arbitration. But the defend- ^ 
ant there neitlysr infifted upon any excufe for the whole, 

’ nor indeed refufed to pay what in his opinion was a rea- 
fonable charge. The ftrongeft cafe is that of Clarke v. 
Bradjbanu and Coghlan (a), where the defendant BradJbavj 
faying “ that the plaintiff bad paid money for him twelve 
years ago, but that he had iince become a bankrupt, by 
which he was dlfcharged, as well as by law, from the 
length of time the debt accrued,” was, by the fame 
learned and noble Judge, deemed to take the cafe out of 
the flatute. But as a dire£l: acknowledgment was alfo 
proved to have been made by the other defendant, the 
partner of Bradjhawt the plaintiff was at all events en¬ 
titled to a vcrdifli which accounts for the point not 
having been afterwards moved in court: and further. Lord 
Kenyon is there faid to have fo decided upon the authority 
former cafes; but none of thofe, upon examination, ap¬ 
pear to warrant the do^rine to this extend 

^he Court, after fome hefitation, granted a rule to (hew 
caufe i but when Garrow and were to have (hewn 

canfe on this day. 

Lord Ellenborough C J. faid that they had looked 
into all the authorities; and that whatever their opi¬ 
nion upon the ftatute might have been had the quef- 
tion been new, yet, after the long train of decifions 
upon the fubjea, it was ncceffary to abide by the con- 
ftruaion which had been put upon It; in conformity 
with which they thought themfclves bound to hold that 

(«) Siitlfigs ifiei Ehfttr Term, 40 Ct$. 3 3-^* 7* 
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what was faid by the defendant was a fufiicient acknowv 
ledgraent of the pre-exifting debt to create an aflumpfit, 

fo as to take the cafe out of the ftatutc. 

Rul®- difeharged (a). 


( 5 ) Rucker r. Sir Samuel llannay, B. R. "Tr. 29UiO. 3. MS The de¬ 
fendant had Hated to the Court, in an affidavit for leave to pUad ihc ft Jtutr of 
limitations, that « fir.ee the bill of exekarge (on whicli the aftion was hrought) 
became dutt (which was more than fix years before) nc d.mar.dfr payment had 
been made cn him j” and this was deemed fufliclent to he left to the jury as an 
acknowledgment j and the jury having found a vcrdia f-r the plaimifF, th^ 
Court refufed to grant a new trial. And vide Lloyd v. Maundt a Trrw 
Ref. 760. 


M'^nday, 
leb. 13th. 


The King againjl The late Shcrift of Middlesex, 


The fame IhcrtfF, 
by whom any writ 
dire^ed and de> 
livered to him 
is executed wliile 
in office, ought 
to make his re¬ 
turn lo the fame, 
and hand fuch 
writ and Te''urn 
over to t.^ie new 
jherilT, who 
comes into office 
before the return 
day; and fuch 
new fficrift will 
return the writ 
with the old 
fteriff’s return 
thetcon. And 
if the old flicriff, 
atrer arielting a 
defetidaot, fuller 
l)jm to cfcapc, 
and go out of 
pf'i ce heforc the 
return day, he 
alon.' is anfwer- 
ah'.e for the 
ci>.ape. 


A Rule was obtained calling on the profecutor to fliew 
caufe why the writ of attachment idued againft the 
late fheriffof Middlrfexy for not bringing in the body, and 
alfo the habeas corpora requiring the prefent Iherift to 
bring into court the late (hcriff of Middlefcxi fliould not 
be fet afide for irregularity with cofts, and proceedings in 
the mean time aayed. The faas were, that Pugh, the 
defendant in the original caiife, was arrefted in Septemlur 
laft by the late flicrilT, on a bill of Middlefex ifTued in the 
lafFlong vacation, and was feen at large again the latter 
end cf the fame month. On the 7th oi November the. 
late fheriflr was ruled to retuin the writ, whereupon the 
prefent fheriff, who had never had Pugh in his cuflndy, 
returned cepi corpus, and then the late (hcriff wa», on the 
12th of November, ruled to bring in the body, and after¬ 
wards the attachment in queftion iffiied againft the late 
(heriff, who had made no return. But no objeaion was 
taken t#the irregularity till the 27th oi.Janunr;^. 


Hulloch, 
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Hullocli^ in fupport of the rule, contended that the rule^ 
of Court, TV. 31 Geo. 3. (o), fhcwed that the attachment 
could only ilTue againd that flierifF who had returned 
cepi corpus; though it might ilTue againd him notwith- 
danding he was out of ofiice before he was ruled to 
bring in the body. And that the praiSlice was for the late 
flieriff to make over to the new (herifT on his coming into 
odlce all his prifoncrs and all writs not returned^ and the 
returns were made by the new fheriff. 

lirjhine and IF'ijrley^ on the other hand, contended that 
it WuS the duty of the late flierifF, by whom the defend¬ 
ant had been arreded, to have made the return of cepi 
corpusand that fuch return by the prefent (heriff was a 
mere midake, which ought not to bind him. That in. 
dri£lnefs the return ought always to be made by the flieriff 
to whom the writ was direiSled and delivered, and not by 
one who was a ftranger to it: that otherwife no proper 
return could be made in a cafe where the writ having been 
dire£ked to the late flieriff and the party arreded by him, 
he had afterwards fuffered an efcape; for the new flieriff, 
to whom the writ was delivered over, could not be bound 
to return cepi corpus w'here the defendant had never in 
fa£l been in his cudody, and if he returned non ed in¬ 
ventus, fuch return would not be true in regard to the 
late (heriff. 

The Court ordered t^e matter to dand over for further 
inquiry as to the practice, and to look into the authorities. 
And on this day 

(*) 4 ‘Ttrm Rtf. 379. 
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Lord Ellenborough C. J. delivered the opinion of 
the Courts 

In ftri^nefs a (hetiflT ought to return every writ di<* 
re£fed and delivered to him. JUvAt E, ^ Jac* i. t6o8* 
And the new (herifiE is not chargeable with fuch things 
which are executed before they are delivered over to him 
by the old (herifF. Cro, Eli%, 355. For if the old fheriff 
take a man in execution, and afterwards a new iheriflT be 
inade> and before the old (herilF deliver his prifoner to the 
new (herifF the piifoner efcape, the old (herifF only is 
chargeable for the efcape} for the new (heriff (hall not 
be chargeable for any other prifoners than what are de¬ 
livered over to him by indenture. Hob, 266. 1 Bulfir, 
70. 79. 2 Leon. 54. If a writ diredied to the (heriff be 
executed, and afterwards a new (herifF be ele£led, thefuc- 
cejfor (if the writ be returned over to him) ought to return 
the writ with the old Jheriff*s return thereon^ and that he 
received the writ as above indorfed from his predeceflbr. 
2 Roll. Abr. 457. Halt, 516. I Bulfir, 70. Now the rule 
is for the late (herifF to make his return. In 3 Rep, 72. 
Wejlb^^ cafe, it is refolvcd that after the ele£lion of a 
new (herifF, and before delivery over of the prifoners to 
him, they do remain in the enftody of the old (herifF, and 
after the delivery of them over to the new fherijf he at the 
day*of the return ought to return cepi corpus. So in Style*s 
Prac. Reg. p. 587.,.a (lierifF out of his office cannot be 
fined by a Court, but a tipftafF may be fent for him to 
bring him to aiifwer a mifdemeanor committed by him 
when he was in his office, althougfl^the procefs which the 
law allows agaiiift him when he is out of his office is a, 
diflringas nuper vie., and diflriiigas after diftringas until 
he doth appear. 22 Car, B. R. And by another rule of 

2 Court, 
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Court, T. 31 Geo, 3. («), “ Where a {beriff, before going out 1804. 

of ofEce, (hall arreft a defendant, and a cepi corpus (hall " 

afterwards be returned, he fliall and may, within the time 

allowed by law, be called upon to bring in the body by a of MinDLxssx. 

rule for that purpofe, notwithflanding he may be out of 

office before fuch rule (hall be granted.*' 

The Court therefore, upon the whole, held the attach¬ 
ment irregular in this cafe againft the late (herifF, he 
having made no return; but that the irregularity had 
been waved by moving fo late to fet it afide. 

Rule difeharged. 


(«} R. and 0. of B. R, 4 ^. 


Heckscher and Others atainjl Gregory. 

* '' Btb. I 3 tb. 


an a£tion on the cafe, framed on the flat. 7 Geo. 2. 
c. 8-, to recover the difference of fiock, the plaintiffs 
declared that at the times of making the feveral fales and 
offers of transfer aftermentioned, viz. on 5th of May 
1803, they were entitled to the intereft or (hare of 1000/. 
(lock 3 per cent, cons., (landing in the books of the Bank 
of England In the name of Daniel Bliafon as their truflee} 
and being fo entitled, it was agreed between them and 
the defendant, that the plaintiffs bargained to fell and the 
defendant to buy of them their intereft in the faid (lock, 
at the price of 7c|/. for money, and the faid (lock was to 
be transferred on that day into the name of the defendant, 
and he was then to pay the price of the fame to the plaintiffs: 
and the faid agreement being fo made, afterwards, &c. in 
confideration that the plaintiffs, at the inilance of the de¬ 
fendant, had p/omifed to perform the faid agreement in 

every 


In an a£tSon on 
the ftockjobb'ng 
aS 7 Gee. ». c. 8. 
/ 6. to recover 
damages againft 
one who had re- 
fufed to accept 
and pay forftocfc 
agieed to be Told 
to him, it is ne- 
ceflary to prove 
an adtual transfer 
of the Rock to 
fnme oth*r per- 
Ton before the 
adion brought} 
and proof alone 
of a contraA to 
fell to fuch other 
prrfon before the 
adion brought, 
though followed 
up by an adtual 
transfer after¬ 
wards, is not 
fufficient to fuf. 
tain tbeaAion. 
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1804^ every thing on their parts to be performed, the defendant 
promifed to the plaintiffs to perform every thing on liis? 
* part, &c. The plaintiffs then averred that they, on the 
■ xcorv. ^£. 1803, were ready and wiling to transfer 

the (lock at the prije aforefaid and in purfuaiice of the 
faid fale^ and did then and there, in due manner tender 
and offer to transfer the fame, 8cc. to the defendant, ac¬ 
cording to the /aid ftle^ and to make the proper entries., 
&c. in the books of the bank, &c., of all which premifes 
the defendant then and there had notice, and was then 
and there requeued to accept and pay for the far'd flock, 
but the defendant then and il:r.re and from thenre hither¬ 
to has refufed to accept ii'.e f.id tiansfcr, or take the iii- 
terelt fo fold to him, or fur the. fame, according to the 
faid fale. And then the pl .inilfis averred that from tlie 
time of their making fiich tender anil offer as aforefaid 
until the commenci.nent of this fuit tiu-y were unable to 
fell the laid flock, or any part of it, at or for the price or 
rate aforefaid. Anti the plainti/l's afterwards, and before 
the commencement of this fuit, viz. on the oth of Juti'i 
1803,yo/J the faid flock at a lefs price than aforefaid, viz, 
for s8>/. per cent. See. There were other counts laying 
the fame tranfadlion in dilTercnt ways ; concluding to the 
plaintiffs* damage, 8cc. 

At the trial before Lord Ellcnborou^h C. J. at the fit¬ 
tings after lafl term, at Guildhall^ it appeared that the. 
plaintiffs, who refided abroad, had written to their agent 
Mr. EliafoHy on the 22d of April 1803, advifing him to 
fell out their flock as foon as flocks rofe to a certain price. 
And an opportunity offering for this purpofe, on the 5th of 
M.ay^ upon intelligence then fuppofed to have been com¬ 
municated by one of his Majefly*s Secretaries of State to 
the Lord Mayor of London^ purporting that all differences 

3 fubfifling 
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fubfifting between this country and France were happily 
terminated; (a letter which very foon afterwards turned 
out to be a forgery j) in confequence of which the ftocks 
fuddenly rofe t(^ 704/., FAiafon'^ broker coutra£ted for 
the fale of the (lock at that price to the defendant, 
and a transfer was on the fame day direifled to be made 
to him, and the ticket necefl'iry for making the transfer 
was given in at the Bank. But before fuch transfer could 
be made the fraud was difeovered, and the defendant re- 
fufed to execute his bargain, though the flock was for* 
mally tendered to him on the fame day. In confequence 
of the defendaDt*s refufal, Eliafon wrote to his principals 
abroad, the plaintiffs, and on the receipt of their anfwcr 
the plaintiff's broker received dirc£lions to fell the flock 
on the 9th of June following, and a contrail of fale was 
then accordingly made to a Mr. Cepe for Sl'J- div.; 
but as the flocks were then fliut no transfer could be made, 
nor was any in fail made till the opening on the <Sth 
of July 1803. The declaration was of Trinity term laft, 
nS the memorandum on the Nill Prius record was of the 
§5th of June, to which day of coutfe the commencement 

r 

of the ailion related. Lord Ellenborough C. J. w'as of 
opinion that an ailual refale and trap.‘.-fcr were iicccfiary 
by the flat. 7 Geo. 2. c. 8. to the maintenance of the 
ailion, and that the mere contract of file which took 
place on the pth of June was not fuflicicnt in itfelf with¬ 
out the aitual transfer, which w.’s the completion of the 
fale, which was not made till after the commencement of 
theailion: he therefore nonfuited tlie plaintitf. And on 
a former day of this term a rule nifi was obtained for fel¬ 
ting afide the nonfuit and having a new trial. Which was 
mbved on the grounds, ifl, that an ailual ti.insfer was 
not neceflary to fupport the action \ or, 2dly, if It were, 
VoL. IV. T t yet 
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yet that, when made, it would relate back to the time of 
the fale^ which was before the aftion, and the only thing 
required by the flatute to fuftaiti the a£lion. 

f 

Gihbs (and Marryat was to have argued on the fame 
(ide) {hewed caufeagaind the rule. This action is framed 
on the 6th claufe of the ftat. 7 Geo. 2. c. 8. which ena£ls, 
** that no perfon who (hall fell any dock to be delivered 
and paid for on a certain day, and which Hiall be refufed 
** or negle£Ied to be paid for according to fuch agreement 
“ {hall be obliged to transfer the fame,” (that is, to the per¬ 
fon fo Tcfultng to pay for it): “ but it fliall be lawful for 
fuch perfon to fell fuch dock which fliall be fo refufed 
“ or neglected to be paid for to any other perfon for the 
** bed price which can be obtained : and after fuch fale to 
** receive, (if the parties can agree,} or to recover as aforc- 
” faid from the perfon who firll contracted for the fame 
** all the damage which {hall be fuftained thereby.” Now 
as well from the reafon of the thing as from conipariiiii- 
this with the antecedent and fubfequent claufcs, it up> 
pears that fule mud mean transfer; becaufe till the actua!. 
transfer of the flock, or the delivery of it to tlie purchafer, 
the falc is not complete \ it is only a contraiit for fale j 
it refls*in fieri. The Lie is not of any fpecific thing ; but 
ifw'ould be a fuflicient performance of fuch a contract 
though the holder had fold his own flock to another than 
the one with whom he fiifl contracled, provided by the 
purchafe of new flock of the fame denomination he was 
enabled to make good his bargain in time by transferring 
it to the firft contradlor. So in Butterfield q. t. v. Win- 
die (a), the fale of coals was holden to be in that county 
where the contrail was performed and the delivery made. 


(«) 3^5 
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ind not where the contra£t of fale only took place. Be- 1804. 
fides, the policy of the a£t was to prohibit mere gambling h^Tkicher 
fpeculations on the price and ilu£iuations of ilock, without 

CEE6«Ky« 

any real purchaf^s taking place. This could only be in¬ 
jured by requiring an adual transfer of the (lock previous 
to any recovery of damages either for the not delivering 
or not paying for it. By the 5 th claufe, therefore, it is 
ftipulated, “ for preventing the evil practice of com- 
** pounding or making up differences for flocks bought, 

“ fold, or agreed fo to be,*^ that no money or other con- 
fuleration be paid, See, for the compounding. Sec. any 
difference for the not delivering, transferring, having, 

“ or receiving” any ftock, See. “ or for the not perform- 
** ing of any contrail or agreement fo ftipulated and 
“ agreed to be performed ; //jai every fuch contra 6 i and 

** agreement Jhali be fpedfically performed and executed on all 
**fideff and the ftock or fecurity agreed to be ajfigned^ 

** transferred^ or delivered^ fliall be usually fo done, and 
“ tjie money or other confideration thereby agreed to be 
“ given for the fame (hall alfo be aBually and really given 
and paidf See. If the a£l had flopped there, one who 
had agreed to fell to another who was unwilling to per¬ 
form his part of the contrail would have been left with¬ 
out remedy; becaufe, if the contra£l were at all events to 
be fpeciheal]y performed before he was entitled to recover 
his damages, he mull firft have gone into a court of 
equity. To remedy which, without invading the prin¬ 
ciple of the flatute, the 6th claufe was framed, which 
fubftitutes an a^ual fale and transfer to another purchafer 
in lieu of that to the original coiitra<Slor, and then enables 
the feller to recover the difference, if any, in damages. 

But unlefs an a£lual transfer were required the whole 
policy of the adj would be defeated j for then the feller 

'r i 2 might. 
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might, after recovering the difl'erence, dill retain the {lock 
which he had coniraflcd to fell, and under fuch a cover 
cfFeft would be given to thofc fpcculalions, unfounded on 
any real tranfa6tions, which the Icglflatuye meant to pro¬ 
hibit by the 5th claufe («). This conllrudlion is rendered 
ftill more evident by the 7th cluufe, which provides that 
“ it (hall be lawful for any perfon who lhall buy any dock, 
&c. to be accepted and paid for on a future day, and 
“ •which /hall he neglcHed or refufed to be transferred^ to buy 
“ the like quantity of fuch dock of any other perfon at the 
“ current market price, and to recover, and receive, after 
fuch ptirchdfe and acceptance^ (if the parties can agree), 
“ from the perfon who fird contracted to fell or deliver 
“ the fame, the damage which fliall be fudained by renfon 
oj the net dtlivcriug or net transferring fuch dock or other 
fecuritics.” If then the transfer of other dock be fpe- 
cifically required to be made to the buyer under ilie 7th 
claufr, to enable him to recover damages againd the 
dock owner wdio had originally contraclcil to fell to him, 
and who had not performed his contr.ulb, that diews what 
fort of fale was meant in the 6th claufe to be made by the 
Jlockholder who had contracted to fell to one who had 
refufed to accept the dock, in order to entitle fuch dock- 
holder to recover the difiercnce, uan.ely, a falc perftdled 
by an aClual transfer. 


Etfhine (with whom Garroiu and Wigley were to have 
argued) in fupport of the rule, admitted that if in confe- 
quence of the ntceflity for D>Ir. Eliafon to write to the 
plaintiffs abroad, and to wait their anfwer till the 9th of 

(o) The words of this clsufe arc, that no money or other consideration 
•• whatfoever (eacept, &c.) flwll be <vdtntauly t'uen, paid, &c. for the 
“ compounding, &c. any ditfcieiice for the not delivering, &c. ftock.” 

Junffi - 
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the (locks had rifcn at any period in the mean time 
to as high a price as that which the defendant had con- 
tratled to give, by which the plaintiiTs would have been 
enabled to have fold out without incurring any lofs, it 
might have been an anfwcr to this adion for the differ¬ 
ence of the price at which they adlually fold their ilocic 
on the pth of ^une: but they could not have fold for 
more than they did on any intermediate day; and as the 
difference was the true meafure of damage, that muft re¬ 
late to the time of the fale agreed to be made, and not to 
the fubfrquent transfer in purfuance of fuch fale. The 
contract of fale, therefore, was the only criterion of the 
damages, and the operative words of the 6th fe£lion re¬ 
fer only to the fale, and not to the transfer; and the 
requiring of a transfer in other claufes more ftrongly 
marks the difference. If the flatutc had (lopped at the 
5th claufc the ftockholder, before he could have had his 
remedy, muft have transferred his flock Into the name of 
one wlio was perhaps an infolvent; to remedy which in- 
conveniertee the 6th fe£lioii was made, which regards 
merely the contratl of fale and not the a£lual transfer: 
and it fpeaks of perfons who (Irall /t/l (lock to be delivered 
and paid for on a certain day; and in cafe the buyer refufes 
to m:'ke good his bargain, it enables the ftockholder to 
fell to any other, and after Juch fale to receive or recover 
the difference. The legiflature, therefore, fo far con(i- 
dered that there might be a fale diftincl from a transfer 
of flock, that it enables the holder, in cafe of a fale to one 
who will not pay, to with-hold the transfer and fell to 
another; and this would hold good as well in regard to 
the fecond as the fir ft fale. The ufe of requiring the fale 
was to afeertain the mofure of damage, and the party to 
whom it was foU would of courfe compel the transfer to 
* T t 3 ^ be 
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be made; otherwifc, by tbe 7th fc^ioni he may *m hia 
turn buy the lijie quantity of another, and recover the dif- 
ferencfs. But fuppofing a transfer to be neceffiiry, yet 
yvhcp made it will have relation to the time of the fale, fq 
that the Court may be aOured at the trial tliat the fale it« 
felf was real, and not pretended only, in evafion of the 
a€b. 


Lord Eli^endorough C. J. The objeft of the ad wa«i 
to prevent radically all dealings in flock by perfons who 
were not proprietors, and who Oiould not a£lually make 
a transfer of their intcreft in the flock. And, therefore, 
to entitle the proprietor to recover damages in any cafe for 
the non performance of a contrail for the purebafe of 
his flock, he mufl either fpecifically carry that contrail 
into execution by firfl making a transfer to the party with 
whom he contra£led, according to the 5th fe£lion ; or, iq 
cafe of the iufolvency or inability of the latter, by firll 
making an aflual transfer to a fubftituted pprehafer, ac¬ 
cording to the provifion of the 6th feflion, and then he 4' 
may recover the difference againfl the original contpadlor. ^ 
But in no cafe fhall any confederation be voluntarily paid 
for the compounding any difFcrence for the not transfer¬ 
ring floqk i but there mufl be an a£lual transfer; and 
then the difference between the purchafe-money con- 
tra£led for and that actually received fliall be the meafurc 
pf the danaage to be recovered. The 5th fcajoh requires 
that the contrail fhall be fpeeifically performed: but that 
cannot be faid to be a fpecific performance where any 
thing executory remains to be done. The (lock agreed 
to he afiigned, irr.Ktferred, or delivered, fhall be oHuallyfa 
done. The mon» y too agreed to be given fhall be aBnalif 
and really given or paid. The 6th fc6lion merely enables 

thf* 
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the proprietor to fubftitute another purchafer in lieu of 
him with whom he had contracted, and who had refufed 
or negle£led to pay for the (lock; but that is to be done 
in the fame manner, by an actual fale and transfer; and 
.then the price aOually paid, compared with that which 
was contra£l;ed to be paid, is to form the meafure of da¬ 
mages for the non-performance of the original contraff. 
The fays that after fuch fale the party fliall receive or 
recover the damage ; but that cannot be till after the com¬ 
pletion of the contrail: of fale, which is by the transfer. In 
each cafe provided for by the acT there muft be a fpecific 
contradl of fale executed: and when the contrail of fale is 
thus perfected, the difference is that which the party is 
entitled to recover in damages againfl the perfon with 
whom he had contracted, and who had refufed to per¬ 
form his contra£t. The words are ** That no perfon who 
(hall fell any flock,” See. There, indeed, the word fell is 
not ufed In its proper fenfe, as denoting a perfedfc and 
complete fale, but in a loofer fenfe, as denoting a contrafl 
ibr fale, an inchoate fale as it may be called, one to be 
perfefled afterwards by an a£lual transfer: for the claufe 
goes on to fay that no perfon who fhall fell flock “ to be 
<( delivered and paid for on a certain day, and which fhall 
** be refufed or neglecTed to be paid for according to fuch 
<* agreement, Jhall be obliged to transfer the fame but he 
may fell fuch Itock to any other perfon, &c. and after fuch 
falct receive or recover from the fitft coniraflor the da¬ 
mage fuflained by his breach of contrail. But the whole 
context and fpirit of the aa (hews that by the word fale 
in the latter part was meant not merely a contraft of fale, 
but a fale properly fo called, followed up and perfeaed 
by a!i aclual transfer; for otherwife the whole policy of 
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the a£l might be defeated, as a man might make twenty 
contracts of fale of the fame (lock, and fatisfy the words 
of the a£l by flipulating for as many conu.icb of refale, 
paying or receiving the difierence, without the Hock being 
ever aftually transferred out of his own name. But there 
can be but one transfer the fame ftock j and that was the 
feturity intended by the legiflaturc for the reality of the 
tranfa^lion. Here it unfortunately happened, that the 
ftock was fiiut at the time wlien the contrn£i; of falc vt'as 
made, in conf^qucnce of which no transfer could be made 
of it at the tim.?; hut we cannot fupply the omifTion ; 
and for want of fuch transfer before the a<flioii brought 
the Tcquifite of the a£l has not been complied with, and 
the plaintiff cannot fuHain h’-s a>;lion. 


Giiosr. J. The fla'ufe was meant to prevent all gam¬ 
bling fpeculatiens in the ftochs, and that damages for 
non-performance of eci.-itracfs for the f.de of ftoi k fhould 
only be computed upon real tranfacHions. And for this 
purpofc no method cnuld be more effedhu ii than requir¬ 
ing an aftual transfer of the ftock before any a£lion for 
damages for the breach of any contraft for the faie of it 
could be maintained. And this is w'hat the aCt requires 
to be done. Therefore, where ftock lias been contraclcd 
to be fohf, and it is afterwards refufed to be accepted and 
paid for, the a£l requires that it fliall firft be fold to 

■k 

fome other perfon before any a£tion can be brought for 
the breach of the firft contrail. This, from the whole 
view of the a£V, and comparing tlie fcvcral claufes to¬ 
gether, muft be meant of a falc follov/ed up and per- 
fe£led by an a£lual transfer; witliout which the objedl: 
of the legiflaturc could not be attained. 


Lawrence 
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Lawrence J. The 6th fedlion, it mull be confefled, 
is rather awkwardly worded ; for though in other parts 
of the a6l the transfer is exprefsly mentioned, yet it is 
not in terms required in that part of the claufe on which 
.this quedion arifes. A contradl of fale may indeed be 
complete before the transfer of the dock; and by virtue 
of fuch a contrail the owner would be compellable to 
make a transfer in order to complete the fale i and fo the 
ail confiders it: for if the buyer neglcil or refufe to pay 
for his bargain, the atl abfolves the feller from transfer- 
ring the dock to him : And in that fenfe the fale and the 
transfer of the dock may be different. Yet taking the 
whole ail together, the legislature, by rhe word fale (“ af« 
ter fuch fale,”) mud have intended a fale followed up and 
perfeiled by a transfer^ otherwife the objeil of the law 
might be defeated. The 5th feil. provides for the cafe be¬ 
tween the original parties to the contrail; and there there is 
an exprefs provifion that the dock fhall be transferred. The 
6th feilion provides for the cafe where the dock is refufed 
i\y paid for by the buyer : and it enables the feller to 
\wlth.hold the transfer and fell to another; and, after fuch 
fale, gives the remedy for damages againd the original 
contrailor. Still keeping in view, therefore, the neceflity 
of a real tranfailion, this claufe merely enables the feller 
to fubditute another purchafer in lieu of the fird, who 
had made default in payment: and it is clear by the 
5th claufe that there mult have' been a transfer to him. 
Then again under the 7th feilion, which gives a remedy 
to the buyer to whom the dock is refufed to be tranf- 
ferred, it is clear that no ailion can be maintained till 
after the purchafe and acceptance of other like dock ; and 
the damages are given againd the feller for not delivering 
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er transferring the flock or other fecurities. Therefore, 
conflruing the whole together, it is evident that the legif* 
lature meant that the aflual transfer of the fame or other 
flock fhouid precede the a6lion for the recovery of da¬ 
mages for the not buying or not felling flock contra£led 
to be bought or fold. There could be no reafon for 
putting the buyer and feller in diflerent fituations with re¬ 
gard to their refpeflive remedies for a breach of the fame 
contrafl i more efpecially as it is evident that the legifla- 
ture looked to the a^ual transfer of the flock as the means 
to provide againfl gambling fpeculations. 

Le Blanc J. It is no uncommon thing In the con- 
flru£lion of ftatutes to give diiFerent meanings to the 
fame word uftd in different parts of an acl, where it is 
clear that it is ufed In a dilferent fenfe. Here the legif- 
lature, in the firfl part of the 6th claufe, has ufed the 
word fell to mean a ccntracl to fell^ and in the latter part 
they have ufed it to mean a fale completed by a transfer. 
And this is evident from comparing that with the ^ 
and yth claufes. The obje£l of the legifl iturc certainly 
was to prevent gambling tranfaflions in the funds by 
perfons making pretended bargains for the purchafe of 
flock, when no flock was in fa£l transferred, but only 
the (iifitrences of the prices feptled at the appointed times. 
It therefore provided that no perfon fliopld be entitled 
to recover damages againfl another as for refufing to buy 
or fell flock except there was a convincing proof given 
that the parties were fair and bona fide buyers and feilers 
of the flock, by their having refpe£lively put thcmfclves 
fairly into the condition they afl'umed to contrail for, 
by an a£)udl transfer in the cafe of a feller of the flock 
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which he had contrafted to fell, or in that of abater 1804. 

by tlie a£lijal acceptance and receipt of the fame quan-. ■ ' ■ ■ 

tity of ftock which he had be fore agreed to purchafe. **fj!f»/!** 
And fuch transfer was Jor.Iced to as the criterion of a GmeoaT. 
fair tranfaflion for the purchafe or fale of ftock. For 
otherwife a man who had made one contract for fale 
which had been broken, and for wliich he fought to re» 
cover damages, might make a contradt for the fale for 
the purpofe of trying his caufe and afeertaining his da-- 
mapes, with a ftipulatlon for a refale of the fame ftock 
to him after the purpofe w’as anfwered. And thus, after 
all, the cife would turn out to be one of thofe very tranf> 
actions which the IcglHature meant to prevent. 

Rule difeharged. 


END OF HILARY TERM. 
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ABANDONMENT. 

Ste Insurance, No. i. 

ABATEMENT. 

DEFENDANT putting in a pica 
in abatement in time, with an 
affidavit in the ufual form that the 
protnifes covtaimd in the declaratton 
wete entered into, if at all, by others 
as well as himfclf; which affidavit 
was fworn at Liverpool on the day of 
filing the dcclariition in town, and 
before the defendant could have feen 
it; was liolden not to be a nullity, 
fo as to ent'tle the plalniifF to fign 
interlocutory jud^'rnent as for want 
of a plea. Luf/^ v. C omber, M. .4 ^ 6. . 

ACTION. 

The plaintifF is entitled to recover for 
gt'cdh fold and delivered upon cre^lit 
lor a certain time ; it appearing by 
the ipccial memorandum that the 


ACTION ON THE CASE. 

bill was filed on a day fubfequent to 
tiie expiration of the credit, though 
the writ appeared to have ii^ed 
be<"ore. But if the defendant were 
adluady arrefled before the credit 
expired, femble that he has his re¬ 
medy in damages. S’wetneott v. 
Weftgarth, T. 43 G. 3. 75 

ACTION ON THE CASE. 

Bee Pleading, No. 1. 

Where goods were fold upon a con- 
traft that the vendee was to pay for 
them tn three months by a bill of tvoo 
months: held that the conrradl vvas 
for a credit of Jive months, and 
therefore that alfumplit for goods 
fold and delivered couhLwfiot be 
brought at the end of three mnnHis 
upon the ncgicdl of the vendee to 
give his bill at two months; the re¬ 
medy being by a fpecial adion on 
the cafe for damages lor bieach 




AGREEMENT. 


6tz 

of contrafi in not giving f\ich bill. 
Mujffen V. Frtce und anoihtr^ T. 

43 <'’• 5 *. *47 

S. P. in Millirv Sbawe, Lancuf 

/vr Lent aflizrs, iSoi* cor. Cham 
brt J. But after the time of credit 
expired indebitatus aiFunipht lies. tb. 

Z- Where a carrier gives notice to his 
cuftoniers that he wil) not be ac' 
countable for any parcel, &(:• if more 
than $1. value t unitjs entered us Juch 
and paid for accordingly ; if a parcel 
be fcnt above that value, without be¬ 
ing entered and paid for as fucht and 
it be loft, the owner is not entitled 
to recover any thing. lx.ett v. /V/cn;/- 
M. 44-(?. 3. 37j 

AGENT. 

Trover, No. 3. 

AGREEMENT. 

$te Insurance, No. 5aid6, 
Kespondlnti A. 

I. A. agrees by parol to fell an eft.ue 
to 7 i. on certain terms, piovidud li. 
will continue C. his tenant, .i.-jt for 
Cite ytar enhf but from yrur to }rat, 
(C\ having jull before been let iniu 
poirellion under a concrai^t ior the 
purchafe of the eltate, which he had 
failed to pay for in time, and had 
theretofore forfeited his depoftt;) 
and A» thereupon agreet^co take C'.'o 
forfeited depoiic as pari of the pur¬ 
chafe* money : A. and F. aFtcrw.ii J.*'' 
reduce their agreemeuc rc(pe(!:ti(ii^ 
the purchafe into writing, in vthich 
no notice is taken cf the ftipulaiun) 
concerning C.'s tenancy; yet held, 
that this ilipulatiun, being coIl4c1-r.il 
to the written agreement, was bind¬ 
ing upon Jff.; and that the agreement 
c^pc^ated as a tenancy for two years 
certain at leaft, though no lent was 
then mentioned, but was to be fettled 
afterwards; and that the tenancy 
could no*' be put an end to at the end 
of the fir ft year by fix months' pre¬ 


vious notice to quit. Denn on tbt 
dimije offackliH v. Cartwright^ T. 

43 ^'-3 . 3‘ 

2. H contrafl entered into by a prac* 
tifing attorney to relinquifti his buii- 
nefs and recommend his clients to 
two other attornies for a valuable 
confideration, and that he would noc 
hiinfclf praAife in fuch bufinefs with¬ 
in certain limits and would permit 
them to make ufe of bis name in 
their firm for a certain time, but 
without his interference. See, was 
holden to be valid in law. Bunn, 
Executor of Bum^ v. Guy, M. 44 G. 3. 

1^0 

3. A truA-deed is propofed to the cre¬ 
ditors at large of an infol vent, where¬ 
by they all engage to accept pay¬ 
ment of their whole debts by certain 
iujjalments, the four Aril of vvhich 
are to be guaranteed by collateral fe- 
curity, ttie two laft to remain upon 
tht /tugle fecurity of the infol^ent: fe- 
vcidl cf the creditors refulc to Agn 
ui.lefs the plaintifFs do; and the 
plj'ntifi's Aipulaic privately with the 
infolvent as the condition of their 
fignature that he fhall procure them 
collateral fecurity for the two lajl in- 
jial/nenis as well as the prior ones | 
conceiving that they had collateral 
fecurity originally to cover their 
debt; and upon the faith of fuch 
piivate agreement they lign the ge¬ 
neral crult-dced, which is then figned 
by the reft of the creditors: held 
luth private agreement a fraud upon 
ttie other creditors, and void ; al¬ 
though the cfFeft of it were not to 
fecuic to the plaititiiFs the payment 
of more money than the other ere** 
ditois were to receive, but only fur¬ 
ther Ictunty for the fame fum. Lei- 
cfjter and another v. Rofe, M. 44 G. 5. 

37* 

4. School-money for the education, 
&c. of the defendant’s fon, pay¬ 
able half-yearly, is not a debt due till 
the end of the half-year, fo as to bo 

prc'e-i 
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AMENDMENT. 


Jfroveable under a commidion of 
bankrupt againll the parent, who 
became bankrupt a few days before 
the end of the half-year; though he 
hadtjull before his bankruptcy, taken 
his ion home *for the holidays ; the 
contrail not being thereby put an 
end to: and confequcntly the bank- 
rupc’s certificate, under the iiatute 
5 G. 2. c. 30., is no bar to an adion 
againfi him for the half-year’s edu¬ 
cation, &c. The Hat 7 G. 1. r. 31. 

/. 1., which enables debts payable at 
a future day ru be proved under the 
commiffion, is confined to ivritten 
fecurities. Parjlonu v. Dearlo-Xie, tl. 
44G. 3. 438 

5. On the defendant’s arrell liis attor¬ 
ney procured h’s enlargement by un- 
dcrt.iking to give a bail-bond to the 
fherifFin due time ; which he after¬ 
wards negledcd to do; .md the plain¬ 
tiff recovered agiinll the fiieriff for 
the efcape : held that fuch under¬ 
taking being contrary to the- ilat. 

23 li. 6. f. y. the Court would noi 
proceed fuinmarily againft the attor¬ 
ney to make him pay the debt and 
coils for his breach of faith. Sedz' 
nitiortb V. Spicer^ H. 44 G. 3. 508 

ALIEN. 

No matter of defence arifing after ac¬ 
tion brought can properly be plead 
ed in bar of the action generally, 
but it ought to be pleaded in bar oi 
the further maintesiance of the fuit. 
Therefore where one who was an i 
alien amy at the time of the adion 
brought became an alien enemy be 
lore pica pleaded, and the defend- 
ant pleaded that the phiiiitiff oughi 
not to have or ihanitain his action, 
becaufe he was b'jfore and at the 
time of exhthitsig bis btll^ and that he 
no^M IS an nhen memy, ; conclud¬ 
ing that in-, reloie i- e plaiu!..fi ought j 
to b«‘ barred from having or main j 
taining his aclion^ Lc, 'l‘o wi'iich Ui<- j 
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plaintiff replied, that at the tissu of 
exhibiting his hill he was an alieu 
amy ; wherefore he prayed judgmene 
and bis damages : to which there was 
a demurrer: held that the plea was 
ill pleaded. But yet, as the Court 
were ex officio bound to give fuch 
judgment as appeared upon the 
whole record to be proper, without 
regard to the iffues found or con- 
feffed, or to any imperfection in the 
prayer of judgment on either fide; 
and as it appeared upon the whole 
that the plaintiff was novo an alien 
enemyy and therefore incapable of 
maintaining further his fuit, judgment 
was given that he be barred from 
further having or maintaining his ac- 
tion, Le Bret v, Papillont //. 44 G. 3. 

504 

AMENDMENT. 

1. Tf the award of the writ of inquiry 
on the rull be right, the tefle of the 
writ, if wrongs Qiall be amended by 
it. 'John/on v. Toulmin, 2 ”. 43 G. 3. 

73 

2. After vcrdifl of guilty upon an in¬ 

dictment on the flat. 9 Ann. r. 14. 
for an affault on account of money 
won at gaming, the return to the 
writ of certiorari which had been if- 
fued at the inflance of the defendant 
was amended by inferring in the re¬ 
turn of the caption the true time 
when, and the nsmes of thejullices 
befoic whom, the quarter feffions 
at which the indiilnient was found 
was holden, and the names of the 
jurors by wnom it was found. And 
tlie ciury-ruil and record of Nifi 
Piius Mcie allb amended, as to the 
cainion ut the indi<5t nent, (but not 
as 10 the names of the grand jurors,) 
by making the fame agTl^'d’VitiNihe 
caption fn amended. Rex v. Hilt 
Darley^ ‘ 7 *. 43 G. 3. 174 

3. A ritiitu to a wiic of certiorari if- 
iued at the inflaii;;e 0* the d«.f i.dun 
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ANNUITY. 


ARREST. 


624. 


ivas amended by inferting therein 
the commiHion of oyer and terminer 
by virtue of which, and alfu tnc 
names of the juliices by whom, the 
Court before whom the indidlment 
was found was holder), on prod ndlion 
of the laid comm illon and the mi* 
notes taken by the clerk in court. 
And aUo the caption of the indidl- 
ment was amended by irferting the 
names of the grand jur* rs (though 
this latte- was holdcn not ir. be nc- 
cefTary in R. v. Aylctt^ II. 27 G. 3., 
and was omitted there, and in Dar- 
ley^h cafe, fupra). Rex v. Athinfon, 
T. 24 G. 3. cited ih. 176 

4. AKo the entry-roll in the Treafury, 

and the record of Nifi Prius, in the 
fame caufe, were amended, as to the 
caption of the indidfment, by in.>k- 
ing it agree with the amended cap¬ 
tion. ib. 

5. An amendment allowed in an aflioii 
for a penally under the bribery afl, 
by altering the venue trom the coun¬ 
ty at large to an interior juriiaiilion, 
after me time limited for commen¬ 
cing a new adlion; the particularity 
of the declaration making it appear 
piubaoir rothc Court that the plain 
titf v^as proceeding on the laoic fac. 
for which the adticn wt-s originally 
brought when laid by rniftake sn the 
wrong county, though there were 
no afliviavii that it was the fame. 
i^ctre V. Ctaft, H. 44 Cjgo. 3. 

6. Such anriendment allowed, thoe^'. 

it appeared that il ere were dillindi 
caufes uf the two d>il^rcnit 


couiitie'-, upon an aftidavit that the 
plaintiff proceeded on a miliakt; in 
iuppcdir.g that both cauies of c-dliun 
could l.e proved in il-.e coui-.ty wr.cic 
the clcdlion v.as hr.Iden. Doxcr v 
MfJiacTt li. 44 G. 3. 455 


ANNUITY. 


. A bond to feenre an annuity fet 
forth ia the memorial recited that the 


I 

i 


confideration-money, 14C0/., was 
paid on the 24th of Decmber^ when 
all the deeds except one were exe¬ 
cuted and bore date ; and the me¬ 
morial alfo contained a fpecihe alle¬ 
gation that the coviGdcration-money 
was p.aid, but without dating any 
particular time; but, in fadl, that 
one deed not having been executed 
by one of the gianturs, the grantee 
deiiv. red over the confideration- 
money on tiiai d iy to another of the 
grantors to be by him lodged in a 
bar ker’s hands in the names of him- 
felf and the grantee’s attorney till 
that deed was executed; and luch 
deed was not in faft executed, nor 
the money adualiy avail.,b!e to the 
grantors till the 26th of the fame 
month . held that this was a fub« 
llatitial compliance with the annuity 
adt, 17 G. 3. c. zb.t the time of pay- 
meinoi tiic coniiduration-nioney not 
being fpci ideally required to be dated 
L'V that adi, i.or being any otherwife 
r:: itcrial than as entering into the 
queilion of the value of theconfider- 
ation. And held, that upon an ifliie 
taken (ill un adtion of debt on bond) 
in pi^cneral terms, without reference 
to the annuity adl, upon a traverfe 
tl'.at the confideraticn-moncy was 
nci paid by the grantee to the ufe of 
tl.c grantors, evidence that it was 
fo paid on the 26th by the grantee't 
w'ill fuflain the aHirmative of 
iiie n'liio (o generally Iramcd. Coare 
V, Gihlett^ T, 43 G. 3. bj 

ARREST. 

rbe plaintiff is entitled to recover for 
goods fo.d ai d delivered upon credit 
ter a certain time ; it appearing by 
the ipetiai incn<oiandum that the 
bill was filed on a day fubfequent to 
tlij expiration 0/ the credit, though 
the writ appealed to have iffued be¬ 
fore. B.t il ti^e defendant were 

actually 
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a£la&11y arrefted before the credit 
expired, femble that he has his re 
inedy in damages. Swancff/t v. 
Wejlgarthf T'. Gr> 3. 75 

ASSAULT FOft MONEY WON 
AT PLAY. 

If the jury, on an indidment on tht 
fiat. 9 Ann. c 14 , find that the af 
fault was on account of money won 
at plav, the cafe is within theftatute, 
though the afiault were committed 
at a (ubiequent time and place, and 
after abufive language between the 
parties in relpeit of fuch money won 
Rex V. Hill Datlejt T. 43 G. 3. 174 

ASSUMPSIT. 

Limitations, Mar- 

aiAGE Articles. 

I. Aflfumpfit lies to recover wages by 
the mafter of a vefiel againft hi*- 
owners which accrued during the 
detention of the vedel under a hof* 
tile embargo in a foreign port, when 
the crew were made prifoners, but 
were finally releafed, together with 
the vefiel, and afterwards completed 
the voyage; it appearing that freight 
was received. Pratt v. Cuff, Sit¬ 
tings at Guildhall after Hilary term 
1798, cor. Lord Kenyon C. J. cited 
in Thampfon v. Rowcrfft. 4^) 

a. The plaintifi^ is entitled to recover 
for goods (old and delivered upon 
credit for a certain time ; it appear¬ 
ing by the fpecial memorandum that 
the bill wa*! fihd on a day lubfaquent 
to the expiration of the credit, though 
the writ appeared to have ifiued be¬ 
fore. But if the dt-fendant were ac¬ 
tually arrefted betore the credit ex 
pired, femble that he h is his remedy 
in damages. Swancett v. IVifigarth, 

7 *. 43 U. 3- , 7 1 

3. One who marries a widow having 
children bv her former buiband is 
not bourd to maihtain fuch children, 
though they were maintained by the 
VOL. IV. 


wi low before her fecond marri^e, 
when her fecond hulband acquired 
her fbrmer means. Therefore if 
the fecond huiband maintain fuch 
children, it is a good confideratioti 
for a promife by them when they 
come of age to repay the expence of 
their maintenance refpeAively. Efpe- 
cially where the fecond huiband was 
a man of fmall fubftance, and the 
children had a competent provifion 
to receive when they came of age, 
which was to accumulate for them 
in the mean time, and he made no 
applicauon to Chancery for an al¬ 
lowance out of the fund, as he might 
have done. Oooper v. Martin, T, 
43 G. 3. 76 

4. A. having neither money nor credit, 
ofFers to B, that if he will order with 
him certain goods to be (hipped upon 
an adventure, ij any profit jhould artfe 
from them, ^.flaould haw hedf for bis 
trouble, B having lent his credit on 
this contrail, and ordered the goods 
on their joint account, which were 
furniihed accordingly, and after¬ 
wards paid for by B. alone: held 
that he was entitled to recover back 
fuch payment in alTumpfit againft A, 
who bad not accounted to him for 
the profits; fuch cuntradl not con- 
ftituting a partnerihip as between 
themfelves, but only an agreement 
for a compensation for trouble and 
credit; though B. were liable as a 
partner to third pcrfons, creditors. 
Hejketb v. Blanchard and another, ex-" 
ecutoti of Robertfsn, T. G I43 
5 Where goods were fold upon aeon- 
trad that the vendee was to pay (or 
them in three months by a bdl of t’o.o 
months: held that the contrad was 
for a credit of five months, and there¬ 
fore that alTumpfit (or goj^s told and 
delivered could not be orougtlTf^t 
the end of three month 1 upon the 
negled of the vendee to give his bill 
at two months; the remedy being by 
a fpecial adion on the oele for da¬ 
mages lor the breach of centrad in 
U tt 
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ATTORNEY. 


BAIL-BOND. 


npt giving fuch bill. MuJJtn v. Price 
and another, T. 43 G. 3. 147 

S. P. in Miller v, Shanue, Lan- 
cafter Lent affizes 1801, cor. Cham- 
hre J. But after the time of credii 
expired indebitatus afTampfit lies', ib. 

6.. In an aflion againfl: a tenant upon 
promifes that he would occupy the 
farm in a good and hvjbaudlike man¬ 
ner according to the cujlom of the coun¬ 
try ; an allegation, that he had treat¬ 
ed the eftnte contrary to good huf 
bandry and the cujiom of the country, 
js proved by fnewing that he had 
treated it contrary to the prsn/alent 
courje of good bujbandry in that neigh¬ 
bourhood ; as by tiNing half bis farm 
at once, when no other Lriner tilled 
more than a third', though many 
tilled only 0 fourth. And it is not ne- 
ceHary to lh..'\v any precife definite 
cuftom or ufage in rcfp;il to the 
quantity tilLd. Legh v. Hen.veft, T. 
43 G. 3. tj4 

7, Where the plaintift declared that A., 
iiflcc deceafed, was indebted to him 
fo much, and that after his death, in 
conlideration of the premii'es, and 
that he, at the inAance of the de¬ 
fendant, would forbear and give day 
of payment oi the debt (not flating 
to nvhotn he was to forbear') the de¬ 
fendant promifed, Scc.i held on de¬ 
murrer to be no confideration for the 
promife; for a promife can only be 
fullained on a confideratlon of benefit 
to the defendant or of detriment to 
the plaintiff; and unfefs there vvere 
fome perfop whom the plaintiiTcoufd 
have filed for his debt, his forbear¬ 
ance was no detriment to him. ‘Jones 
V. jijhhurnham and Nancy bis ‘wife, 
Af. 440.3, 45 S 

^ATTORNEY. 

A contrail entered into by « predifing . 
attorney to relinqui|h his bufinefs 
and recommend bis clients, to two | 
other attornies, for a valuable con-(! 
Ederatibn, and that he would notr 


himfelf praflife in fuch bufinefs with¬ 
in certain limit', and would permit 
them to make ufe of his name in 
their firm for a certain time, but 
without his interference, &c. was 
holden to be valid in law. Bunn, 
Executor of Bunn, v. Guy, M. 44 G. 3. 

190 

AWARD. 

See Practice, No. 6 . 

1. An award in writing and under feal 

need not have a deed llamp, unlefs 
delivered as a deed ; but bk'i.ig only 
delivered as an award, it is fufficient 
if it have the award ' ftainp of 10/. 
Brown V. Vauih, U , 44 fr. 3. '584 

2. An award which h required to be 

made in writing, &c. and ready to be 
delivered fuch a time, is complete 
if made in writing and ready to be 
delivered by the arbitrator within 
the time, though not adually deli¬ 
vered, ib. 

BAIL. 

I* Time refufed to be enlarged for the 
bail to render their principal, on an 
affidavit that he could not be re¬ 
moved hither without endangering 
his life. IPyna v. Petty, T. 43 G. 3. 

102 

2. The time for bail to render their 
principal will not be enlarged be- 
caufeof the unwarrantable arreiland 
detention of the principal by a fo¬ 
reign enemy. Grant v. Fagan, M. 
44 3- 189 

BAIL-BOND. 

On the defendant’s arrell his attorney 
procured his enlargement by under¬ 
taking to give a bail-bond to the 
fheriffin due time; which he after, 
wards neglcAcd to do, and the plain¬ 
tiff recovered againft the flierifffor 
the cfcape : held that fuch under¬ 
taking being contrary to the ftatute 
23 //. 6. c. 9. the Court would not 

^proceed fummarily againfl the attor¬ 
ney 



B'ANKRUPT. 


ney to make him pay the debt and 
corts for his breach of faith. Sa/g- 
•wortb V. Spicer^ H. 44 G. 3. 508 

♦ * 

BANKRUPT. 

I. A trader, before maniage, agreed 
hy paroi to fettle all his (lock on his 
intended wife ; which llock, it ap¬ 
peared afterwards, amounted then to 
4jo/. 3 per cents, but in the niar- 
nagc-articles it was only dated to be 
340/ dock ; and the deed executed 
after marriage fettled the fame funa: 
this mitlakc (proved and accounted 
for by the witnefs who prepared the 
deed, and by the bankrupt, to have 
originated from the latter giving the 
f«>m of 340/. as the <value ot the 
flock in money at the time, and the 
other fetting it down as the amount 
of the Jlock it/el/) was admitted and 
agreed by the bankrupt, after his 
bankruptcy and abfeonding, to be 
reflihed oy the alteration of the fum 
as it ftood in the articles and the 
deed from 340/. llock to 450/. dock; 
which was accordingly done; and 
the inftrument re-executed, with the 
confent of the bankrupt and his wife, 
and the trudecs: and the whole dock 
havim^ been fold out by the bank¬ 
rupt before his bankruptcy, and the 
amount paid into the hands-of the 
trudees before fuch alteration, who, 
after the bankruptcy,, purchafed 
ether dock with the money: held 
that,however fuch an alterationmighi 
avoid the indruments if done vvith 
the confent of the parties incerelled ; 
yet, inafmuch as one of the parties, 
the feme covert, (to whom no fraud 
was imputed), was incapable, by 
fuch confent, of exonerating the 
trudees from the performance of the 
trud; but equity would probably fet 
up again the dedroyed indruments 
in.her favour; the trudees, who had 
received fuch mon£y under the in- 
Arq/nehts when they exid^d in a va- 
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lid form, held the fame fubjc^Sl to 
the purpofe of the trud, and not for 
the bcneHt of the bankrupt’s eftate ; 
and that the adignecs could not re¬ 
cover in aduniplic from the trud^-es 
the value of the dock originally ir:- 
cluded in the marriage-.irricles and 
deed, but only the furplus; and fuch 
furplus they were entitled to recover 
at law ; the agreement for the fettle- 
ment of the whole llock not being 
evidenc^J by writing before marn'iige 
within the lUtuteof frauds; but be> 
ing the fubjedl of equitable jurii'dic- 
tion only, under the circumdance?. 
Sba-M and another^ Ajpgnees of Hill, 
a Bankrupt, v. fakeman, 44 G. 3, 

zoi 

2. A deed, w'hereby a bankrupt con¬ 
veys all his property in trull to di-, 
vide amongd his creditors, is an acl 
of bankruptcy ; though the creditors 
with whom lech d^'ed was in the firll 
indance concerted, afterwards, and 
when it was executed, changed their 
purpofe unknown to the bankrupt, 
ani intended to frt it up as an acl cf 
bankruptcy. And fuch deed is ope¬ 
rative though it contain a provil'o to 
be void if the truft-’ps think ht. And 
a commidion of bankrupt being 
terwards fued out thereon upon the 
petition of a creditor who had not 
concurred in fuch fraudulent dce<l, 
and who, together ssith others who 
had lb concurred, uas chofen an af- 
lignee: held that it was noobjcilicn 
to an aftion brought by them as af- 
(ignees for the recovery of part of 
the bankrupt’s ellate, that ibine of 
them had concurred in Inch fraudu¬ 
lent deed fet up ai the ael: of ba>tk- 
ruptcy ; for fuch cltoppcl applies not 
to alfignces who are 
for the creditors at large, but onVy" 
to a petitioning creditor who origi¬ 
nates the commidion. T.ippenden 
and others, Ajjignees of Biinkhorn and 
mufgrave. Bankrupts, v. Burgers, M, 

I U u ^ 3. School- 
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3. Scbool'inoney for the education, &c. 
of'the defendant's fonr, payable half- 
yeaHy, is not a due tilt the end 
of the half-year, fo as to be prove* 
able under a commiffion of bankrupt 
againft the parent, who became 
bankrupt a few days before the end 
of the half-year; though he had, 
juft before his bankruptcy, taken his 
ion home for the holidays ; the con¬ 
tra^ not being thereby put an end 
to: and confequently the bankrupt’s 
certiScate under the ft. 5 G. 2. e. 30 
is no bar to an a£iion againft him 
for the half-year’s education, &c. 
ParJlo>w sP Dearlove, H, 44 G. 3. 

^ 43 « 

4. The flat. 7 G. 1. r. 31. yT 1which 

enables debts payable at a future day 
to be proved under the commiflion, 
is confined vonvritten fecurities. it 

BARON AND FEME. 

After interlocutory judgment againft 
a feme upon a contradl, (he mar¬ 
ries:'yet the plaintiff may procet-d 
to judgment and execution againll 
her, without joining the hufband by 
feire facias: and a capias ad fatisfa- 
ciendum againft her following the 
judgment is, at all events, reguUr, 
though theplainiilF had notic* of the | 
marriage before. Cooper v. Rachael^ 
Huttchm, //. 44G. 5. 321 1 

BILLS OF EXCHANGE, See. 

I. The acceptor of a bill, dated 41 h of 
^uljt and due 7th of Septemhert tak¬ 
ing a premium of 6 d. in the pound 
from the indorfee and holder for 
payment of the bill on the 20th of 
Augttfi before it was due, is not 
, j^ilty^of ufury; there being no loan 
” or forbearance. Barclay qui tarn v, 
fValmJhy, 7 *. 43G. 3. ^ 55 

a. A.t in confideration of having com- 
iniffioned B. to receive certain Afri- 
can bills payable to him, drew a bill 
upon B. for the amount, payablqT to 


BILLS OF LADING. 

his own order; B. acknowledged by 
letter the receipt of the lift of .the 
African bills, and that A, had drawn 
for tl^ amount, and aflurrd him that 
it would meet with due honour from 
him. This is an acceptance of the 
bill by B. : and the purport of fuch 
letter having been communicated by 
A to thiid perfons, who. on the cre¬ 
dit of it, advanced money on the 
bill to A., who indorfed it to them ; 
held that B. was liable as acceptor 
in an aiftion by fuch indorfees, al¬ 
though after the indorlement, in 
confequence of the yifrican bills hav¬ 
ing been attached in B.*i hands, 
who was ignotam of his Inter having 
been (hewn, A wrote to B , advifipg 
him not to accept ihe bill when ten¬ 
dered to him ; which, as between A. 
and A., would nave been a diirliarge 
of B.*h acceptance if the bill had 
flill remained in //.’s hands. Clarke 
and others v. Cock^ T. 43 G. 3. 57 

BILLS OF LADING, 
s. The confignor of goods abroad, upon 
receipt of orders from a correfpon- 
dent here, (hipped goods on account 
and at the liflcof ihe confignee, and 
took bHls of lading from the captain, 
making the goods deliverable to the 
confignor’s own order, and iianfmit- 
ted one of fuch bills unindorfed with 
the invoice to the confignee, inclofed 
in a letter, informing him chat he had 
drawn upon him for the amount, 
which he doubted not would meet 
due honour and ctofe the account; 
and the confignor, by way of pre¬ 
caution, aHo fetit another bill of 
lading indorjed to h g own agent. 
Held that upon the ftiipment on ac¬ 
count and at the lifk of the con¬ 
fignee the property of the goods 
veiled in him, (ubjedl only to be de- 
vefted by the configner’s ftopping 
them while in tranfitu; and that 
upon the arrival of the goods, the 
confignee having obtained po^efliun 
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tf .hem from the captain by the pro 
dudion of hts umndorftd bill of lad 
ing, the property became abfolute in 
the conlignee* hov^ever wrongtully 
P4rted with by the ciptain without a 
competent authi^ity from the (hip> 
per, and however aniwerable ih<; 
captain might be to the (hipocr on 
that account. Coxt and others v 
Harden and others, Af. 4^ G. an 
2 Qoa:re whether the mere indorie 
ment of a bill of lading to an agent 
to enable him to rece've the good» 
on account of the principal, without 
any confideration, will enable fuch 
agent to maintain trover in his own 
name for the goods ? Semble not. th. 

BOND COVENOU 3 . 

Evidence, No, I. Fraudu¬ 
lent Judgment. 

BRIBERY. 

1. In an adlon on the Aac. 2 G 2. 
f 24. for bribery at an elefiiun for 
members to ferve in par'ianlent, it is 
no objedtion to the competency of a 
wirner<> for the plaintiA* to prove fuch 
bribery, that a (Imilar adtion was 
pending againA the witnefs himfelf 
for bribery at the fame cltAion, and 
that he claimed to be the Aril difco- 
verer of the bribery of the defend- 
ani*, and meant to avail himfelf of it, 
if neceffirv, in cafe of the defend¬ 
ant’s convidbon. Hens/ard v. Ship- 
ley, T. 43 G 3. ^ Ido 

2 Where the evidence given by fuch 
a witnefs of the defendant’s bribery 
was by means of the defendant’s 
ctmfejjion of it to the wuoefs; held 
that the truth of the fadl io confeAed, 
as well as of the confeffion of fuch 
fadl, was material for the conAdera 
tion of the jury. th 

CARRIER. ^ 

Where a carrier gives notice to his 
cuAomers that he will not be account¬ 


able for any parcel, &c e/ more than 
5I. value, unte/s entered as fuch ased 
paid for accordingly ; if a parcel be 
lent above that value, without being 
entt red and paid for as fuch, and it 
be loll, the owner is not entitled to 
recover any thing. Jsutt v. Moun¬ 
tain, M. 44 G. 3. 371 

CERTIORARI. 

See Costs, No. 1. 

CHARTER. 

1. The furrender of a charter is vovl 

for want of enrolment. Rex v. 
OJhourne, M 4^ G. 3. 339 

2. Wnere a charter granted to the 

mayor and commonalty that any 
aldei man being wanted, the reA of 
the aldermen might nominate two hur- 
gejjes, for the chooAng of one of 
tnem as alderman by the commonalty 
(percommUn ta'em): held thatcejgi- 
monalty included the wholp Corpora¬ 
tion, and that an alderman, fo defi¬ 
ed by the votes of the other aider- 
men, as • ell as the burgeAes at 
large, was properly defied. ib. 

3. It feems that cotemporaneous and 

continued ufage may be reforted to 
in aid of the cohllruAion of doubtful 
words in an old charter. tb, 

COALS. 

The offence of filing coals of a dif¬ 
ferent defeription from thofe con- 
trafled for, upon the Aat. 3 G. 2» 
c. 26./ 4 is complete in the coun¬ 
ty where the coals are deliveted, and 
not where they were contraSed for, 
the concrafl not being for any fpe- 
cihc parcel of coals, but for a certain 
quantity of a certain defeription. 
But the not juftly mtafuri 9 ^ 
is a local omiAion of a local afl, re¬ 
quired by Che iithfeflion of the zGt 
to be performed at the place where 
the coals are kept for fale, at which 
U u 3 place 


1 
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place the bufliel of Queen Anne is 
required to be kepi and ufed for the 
purpofe of raeafuring the coals into 
lacks of a certain defeription, in 
which they arc to be carried to the 
* buyer ; and iherefore the offence is 
local, and mui^ be laid in the county 
where the coals were put into the 
fades without having been lb jujily 
meafttred. Butterjield qut tnm v. 
M^'indle and another, 385 

CONDITION. 

See CoPYHoi.D, No. I. or Land¬ 
lord AND I'ENaNT, No. 3. 

CONDITION PRECEDENT, &c. 

See Pleading, No. 7. 

CONFIRMATION. 

See Tenure. 

CONSIGNOR AND CON- 
- .SIGNEE. 

The copfignor of goods abroad, upon 
receipt pf orders from a corrtTpon' 
cent here, Ibips goods on account 
' and at the riffc.of the coniignee, and 
lakes bills of lading from the cap¬ 
tain making the goods deiiveiable to 
the con fignor's own order, and tranl- 
mits one of fuch bills unindorjedt with 
the invoice, to the confignee, inclofcd 
in a letter inlcrming him that he had 
drawn upon him^^or the amount ; 
which he doubted not would meet 
due honour and clofe the account^ 
and the confignor, by way of pre¬ 
caution, alfo fent another bill of lad¬ 
ing, indi/rjed, to his own agettf. Held 
that upon the Ihipmcnt, on account 
and at the rilkof the coniignec, the 
property in the goods veiled in him, 
lu^l^ only to be develled by the 
troiiiignor’s Hopping them while in 
tranfittf $ and chat upon the arrival 
of the goods, the confignee having 
obtained pofleflloa of them from the 
captain by the produftion of his ua- 


indor/ed bill of lading, the property 
became abiblute in the confignee, 
however wrongfully parted with by 
the captain without a competent au¬ 
thority from the ihipper ; and how¬ 
ever anfwcrable tthe captain might 
be to the Ihipper on that account. 
Coxe and ethers v. Harden and others^ 
M. 44G. 3. an 

CONSPIRACY. 

I. An information -at common law for 
a conipiracy betwetn the wapiain and 
purler of a man of war for planning 
and fabri*-ating falle vrueners to 
cheat the Cr«'\vp, (v.hich p'anning 
and fabrication were done upen 'he 
high leas,) is well triable in Middle* 
jcXf upon proof thtte of ihe receipt 
by the Commiliiorers of the Navy of 
the falfe vouciicrs tranfmitted thither 
by one of the confpirators through 
the medium of the poll, and the ap¬ 
plication there by a third perfon, a 
holder of one of fuch vouchers (a 
bill of txchangc) for payment, which 
he there received. Btx v. Bri/ac and 
Scott, T 43 G. 3. 164 

2. So where an indiClment for a con- 
fpiracy was laid in Middlefex, wl.ere 
aifls dune by fomc of the confpira- 
tors were proved, adls done by otnei s 
of the confpirators in other counties 
were given in evidence againll them, 
Rex V Banjoes and others, in 1787, 

cited ib, 171 

> ■ 

CONTRACT. 

See Agreemekt. 

CONVICTION. 

One, not a- general trader in filver 
P’late, who fells a piece of plate in a 
particular inilance for a price above 
the valu^f old filver, is nor there¬ 
fore a •vtSder of platf within the flat, 
31 G. 2. c. 32, /. 6., which ena£ls 
that all perfons «ifing the trade of 
felling plate. See, ihall be deemed 

traders 



COPYHOLD. 

traders in./eilers or •venders oft plate, 
iez. a-;d Oidll cake out a licence. The 
King V. BuckUy M. 44 G. 3. 346 

COPYHOLD. 

5'f^TaKURE. 

A copyholJi-r demiicd for one year, 
ai.d fro n the.ice ‘roni year to year 
for 'he »erm of 1 3 years more, if the 
lord •would l/cenje, and Jo tes the J'ame 
Jhould no! he liable to forfeiture i held 
that the licence of the lord, &c. was 
a condiiion precedent to tne leafe of 
the further term 0/13 years; and 
the lord having given notice that he 
would not give fuch licence, the af- 
fignee of the lefTor, to whom the 
premifes werefurrendered, was hold- 
cn entitled to recover in ejcifment 
agaii'ft the tenant after fix months* 
notice to quit; altnougli it appeared 
that fuch lurrenderce was a truftcc 
for tiie lord, (the real purchafer,^ 
who lu-’.d notice of the terms of the 
demife when he purciiafed, with an 
exception in the contradf of purchafe 
of all fubjijhng Icq/es, and afterwards 
accepted of quit-rent from the te¬ 
nant ; the conlideration of thefe lat¬ 
ter circumitances belonging to a 
court of equity. Doe d. Nunn v. 
Lufkin and others, M. 44 fr. 3. aai 

CORPORATION. 

1, Where the eleflion of mayor was to 
be made by the majority of an af- 
fcmbly compofed of feveral integral 
definite parts of a corporation and 
other burgelles and inhabitants for 
the time being: held that one of fuch 
definite integral pai ts, being reduced 
below a majority of its proper num¬ 
ber, could no longer be reprefentt d 
in fuch corporate affembly, and the 
whole corporation W4S thereby dil- 

• folved, being no longer capable of 
continuing itleU. Rex v. Morris, 
Rex V, Steward, 7 . 33 G. 3.. 17 

2 . charter coaf\jt5iie.s a corporation^ 
to confill of two bailiffs (fcnior and 

.1 
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junior), twelve aldermen, and an in¬ 
definite number of burgelTes; and 
after nominating the two firft bailidi* 
and difc£ling the eleflion of thei£y$ ^ 
twelve aldermen, provides that on a . 
certain day in the year, the fenior 
bailiff fhall be chofen by the bailiiFs 
and aldermen, or the major part of 
them, out of the aldermen, for one 
year, and until another of |he aider- 
men to that office in due manner 
Ihould be eledled, perfe^edt andjworn ; 
and alfo provides for the eledlion of 
xhe junior bailiff on the fame day, bj 
a different mode of eleGion for one 
year, and until, &c. (as before): 
held that the two bailiff's do noc 
thereby conflitute but one officer ; and 
that the fenior and junior bailifFs of 
different years laff legally appointed, 
(their refpedive fucceilurs de fadu 
for fcvQral years having been oii/lcd 
by quo warrantos) might coaiefeu 
together, and prefide at a corporate 
meeting of the bailifFs and alde/mea 
for the eledion of a fenior bailiff. 

I And that the charter haying direded 
the future eledion of a fenior bailiff' 
(after the ffrff appointment of t^wo 

I bailiff's and t^wtbve aldermen) to be 
made of one of the aldermen, muff be . 
taken to mean that there ihould be 
only elt’oen ading efficient aldermen' 
apart from the fenior bailiff-', who 
was alfo an alderman; and confe- 
(juentiy thaty^js-aldermen were a ma¬ 
jority of that integral part capable 
of making, together with the two 
Jart legal bailiff-*.-, an eleftive aflembi/ 
for the purpofe of choofing a fenior 
bailiff. Rex \ , Thornton, M, 44G. 3. 

294 

3.— I. The furrender of a charter is 
void for want of enrolment. 3. Where 
a charter gr..nted to the mayor an 1 
commonalty thatany ^Iderman be¬ 
ing wanted, the n-ft of thc^iftrmen 
might nominate two burgejfes, for the 
choofing of one of them as alderman 
by the 'lommonaUy (per communita- 
tem) : held that commonalty included 
U u 4 the 
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the whole corporation* and that an 
alderman fo eieded by the votes oi 
the other aldermen* as well as the 
burge/Tea at large, was properly 
eleded. 3. It feems that cotem 
poraneous and continued ufage may 
be reforted to in aid o^ the conftruc- 
tion of doubtful words in an old char* 
ter. 4 Where an inforiration ir 
nature of quo warranto was moved 
for on the ground of a difputed mode 
of eleAion* which alone was in con- 
troverfy at the time of the defend* 
eot*s eleAion* and which ground 
was afterwards anfwered on (hewing 
caufe* the Court would not, in their 
diferetion* make the rule abfolute to 
try another inci'^ental and fecondajy 
quedion* as to whether there were a 
fufHcient interval of time allowed 
between the nomination and cIe£lion 
of the defendant; no perfon’s right 
having been fet afide by means of 
fucb acceleration of the eledion, if 
it were accelerated. Rfxv. OJhourne, 
M, 44 C. 3. ^ ^ 327 

A (wearing in* though defi<£iive in 
law* yet being fuch whereby the 
party claimed at the time to be a 
free burgefs of a corporation ; held 
a fudicient ufer of »he office to war- 
rant an information in nature of 
quo warranto, and not like a mere 
claim of the office. Rex v. 7 h/e, 

Jlf. 44G. 3. 337 

* 

COSTJS. 

I. The 12th feft. of the dat. 38 G. 3. 
e 52. providing that no indictment 
(hall be removed into the next ad 
joining county, except tie perjon ap 
plytxg for fuch removal (halt enter in 
to a recogniza ice in 40/. for the 
extra colls, dec, does not relate to 
indiAments fent by B R. to be tried 
jp neifi adjoining county after a 
removal thither by certiorari. Rex 
▼. llotttngham^ ilf. 44 1* 208 

In dander* though the defrndart 
jttdify* and it be fouod againft him* 


yet if the damages be under 4cr. the 
plaintiff cannot recover more cods 
than damages. Halford v. Bmitb, 

Hm 44 3 * 5^7 

Proceedings in ejeflment dayed un¬ 
til the cods of a feirmcr ejeCfnient, 
and alio of an a£lion for mefne profits* 
were paid. Doe d. Pincbard v. Roje^ 
/f. 44G. 3. 585 

COVENANT. 

See Pleading, No. 7. 

COVENOUS lUDjGMENT OR 
bOND. 

See Fraudulent Judgment. 

CREDIT. 

1. The plaintiff is entitled to recover 
for goods fold and delivered upon 
credit for a certain time ; it appear¬ 
ing by the ipecial memorandum that 
tht bill was filed on a day fubfequei t 
to the eipuatton of the credit, 
tho gh the writ ap|.eared to have 
ilTatd befo e But if the defeidant 
were aftually arrefttd before the 
credit expired, femble that he has 
his remedy in damage^. Siit/nctft 

*v. Wejigauht T. 43 G. 3. 75 

2. Where goods were fold upon aeon- 
traCl that the vendee was to pay tor 
them tn thtee months by a bill of tv.o 
months: held th.it the contract v^as 
for a credit of fi\.e months; and 
therefore that aflumpfit for goods 
(old and delivered could not be 
brought at the end of three months 
upon tne negleCl of the vendee to 
give his bi'l at two months; the re> 
medy being by a fpecial aflion 00 
the cafe for damages for the breach 
of contrafl in not giving fuch till. 
Mufen V. Price and another, T, 

43 3 *. *47 

S. P. in Msller V. Shawe, Lan- 

eajier Lent affizes 1801, cor Cbam^ 
^ bre ], But after th'e expiration of the 
I time 
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time of credit, indebitatus airampfit 
> lies. 147 

CREDITORS. 

Agree/semt, No. 3. 

CUSTOM OF THE COUNTRY. 

Set Landlord and Tenant, 

No. 2. 

CUSTOMARY ESTATE. 

See Tenure. 

DEBTOR AND CREDITOR. 

See Fraudulent Judgment. 

DEED. I 

Evidence, No. I. * 

I. A trader, before marriage, agrees! 
by parol to fettle all his flock on his 
intended wife; which flock, it ap* 
peared afterwards, amounted then 
to 4^0/. 3 per cents.; but in the mar- 
riage-articles it was only flatcd to be 
340/. flock : and the deed, executed 
after marriage, fettled the fame fum : 
this miflake, (proved and accounted 
for by the witnefs who prepared the 
deed, and by the bankrupt, to have 
originated from the latter giving the 
fum of 340/. as the *value of the flock 
in money at that time, and the ocher 
fetting it down as the amount of the 
JiockitJil/) was admitted and agreed 
by the bankrupt, after his bankrupt* 
cy and abfeonding, to be redlified 
by the alteration of the fum as it 
flood in the articles and the deed 
from 340/. flock to 4^0/. flock; 
which was accordingly done, and tne 
inflrument re-executed, with the 
confent of the bankrupt and his wife, 
and the truflees; and the whole 
flock having been fold out by the 
bankrupt before hia bankruptcy, and 
ihel^mount paid into the bands pf 
th^tru flees bdfore fuch alteration, 
, who, after the bankruptcy, pnr- 


chafed other flock with the money s 
held that, however fuch an alterjp- ^ 
tion might avoid the inf^uments, tf 
done with the confent or the partiea 
interefled; yet, inafmuch as one of' 
the parties, the feme covert, (to 
whom no fraud was iniputed), was 
incapable, by fuch confent, of exo¬ 
nerating the truflees from the per¬ 
formance of the trull i but equity 
would probably fet up again the de- 
llroyed inflruments in her favour{ 
the truflees, who had received fuch 
money under the inflruments when 
■they exifl'*d in a valid form, held the 
fame fubjefl to the purpofe of the 
trull, and not for the benefit of the 
bankrupt's eflate : and that the af- 
fignees could not recover in afliimp- 
fit from the truflees the value of the 
flock originally included in the mar- 
riage.articles and deed, but only the* 
furplus: and fuch furplus they were 
entitled to recover at law; the agree¬ 
ment for the fettlement of the whole 
flock not being evidenced by •writing 
before marriage within the ftatote of 
frauds ; but being the fubjefl of 
equitable jurifdiflion only, under the 
circumUancps. Shaw and anetber, 
jdjjignetfof titll a Bankrupt, v. JtJtt- 
man, M. 44 G. 3. 201 

2. One may declare in covenant that 

the deed was indented, made, and cbh» 
eluded on a day fubfequenc to the day 
on which the deed' itfelf is flated on 
the face oj it to have been indented, 
made, and concluded. Hall v. Cazt» 
nove, Ht 44 G. 3* 477 

3. Where a ebarterparty, dated 6tb 
February, but averred nor to be exe¬ 
cuted till the i 3th of March, con¬ 
tained^ covenant by the owner that 
the fhip fjould and would proceed 
from D., where fhe $ben I^^m or 
before the \xth February, on lier 
outward.bound voyage, and return, 
5 cc. and a covenant by the freighter 
that in eonjideratiou of every tbing 
above mentioned, &c. he wooid pay 
certain freight for the voyage ; the 

voyage 



DEVISE. 


EMBARGO. 


fiS4 • 

voyage being averred to be per¬ 
formed, and the freight earned, the 
owner may recover in an action of 
covenant/^ without averring that the 
ihip failed on or before the i .tb of 
February, fuch covenant that th>* 
Ihip Ihould fail on or before the KZtb 
^February being either no con .i- 
tion precedent, but only an inde¬ 
pendent covenant, for breach of 
which the party had his remedy in 
damages; or not of the fubliance of 
/the conirai:!, which was for the per¬ 
forming of the voyage for which the 
ihip w is chartered, and earning the 
freight; or being rendered iinpof- 
iible to be performed by the parties 
themfeives not hiving cxecjied the 
deed till after the t'me appointed for 
doing theatl, and thereby difpenfing 
with the performance of it. ib. 477 

4. An award in writing and under feal 
need not have a dred damp unlefs 
tielivereJ as a deed ; but being only 
delivered as an ansjard it is fufftcieoc 
if it have the award damp of ics. 
Bro-voa V. Vavfert G. 3. 584. 

DEVISE. 

5«Iwfant Devisee. 

I, Under a-devife to A.t and to the 
ijfue of his body, his^ her, or their 
eeirSf equally to be dmi4fd if more 
than one j and if A. have no iflue of 
bis body living at his deceafe, then 
over: held that/f. took at lead an, 
edaie for life, with a contingent i*e 
mainder in fee to his ifTuc, if aoy ; 
in which cafe the remainder over 
was alfo contingent, being a contin- 
g'ncy with a doable afpeci; and thoi 
whether A. took for life, with fuch 
contingent remainders, or whether 
be tet/k ad*edate tail, the remain¬ 
ders over were equally dedroyed by 
his having fuffered a recovery before 
he had any iffue born. Doe d. Gii- 
m(uif widow, V. Ehey, M. 440. 3. C 

3»3 


j 2. A devife of ** all the red I have in 
I the world, both houtes, lands, goods- 
and chattels, Sjc. to my wife, my 
executrix ; jo that die lhall Id! my 
dock in trade and houfehold g-'ods, 
and tfthp.ft will rtot ptiy the debts, 
Ih'* dial! ^cl! nt it thchouic rf fee in 
Penzance, &c.; fo that my evecutiix 
dia'i pay in good time all lawful 
debts,” &c. : held to carrv l' e fee 
of the houfc in P. to the executrix; 
Ihe being charged perfonaliy with the 
payment of debts, in refpeftofthe 
real as well as pei ional cliatc deviled. 
And the podporicment of the fale of 
the realty till after the perfonal ellate 
was exhauded being merely recom- 
mcndaiofy to her. GoodtuU d Pad¬ 
dy^ nvtdcnjo, and otberst v. Muddern, 

'i'ne (iidinflion turns, in refptdl to 
carrying the fee, on this. Whether 
the debts, &c. are merely a charge 
on the edate devifed, or a cliarge on 
the devifee himfelf in refpcdl of fuch 
edate in his hands. th, 

DISTRINGAS. 

See Practice, No. 3. 

ELECTION. 

See Corporation. 

EM 3 ARGb. 

A foreign Prince, under pretence 
of precaution againd a fnppofed adl 
of aggrtflion of our Government, 
made a hodilc fozurc of Britifa fliips 
in his ports, and imprifoned our lez- 
mc*n on fliore ; and after fix months 
tr.ey were lelei-fed, and lefumcd and 
concluded tiicir voyage, and the 
owners reC'-ivtd their freight: held 
that fuch feixure, however bolli.'e in 
the manner, fo far partook of the 
nnture of an ^nbargo in its refult, 
and not of a capture, that it di^ not 
put an end to the contrail of|a ma*- 
finer for wages even duiing the tiiqe 



EVIDENCE. 

of fach detention and imprlfonn^ent. 
But even conlidering it as a tempo¬ 
rary capture, yet, like the cafe of a 
captme and recapture, the mariner 
was liill entitled to his wages; for a 
mariner’s titlc'to wages depends on 
the (hip’s earning her freight on the 
voyage, and the performance of his 
llipulated duty { and here freight for 
the^oyage was ultimately earned : 
and the mariner »as guilty of no 
breach of duty; for his ftipulation 
mt to be on Pore under any pretence, 
nXittbout leave, btfore the voyage was 
ended, mult be underllood of a being 
on Ihore by the party's own unautho¬ 
rized aSl, And even if fuch impri- 
fonment on (hore could be fo con- 
fidered, yrt the mailer’s having af¬ 
terwards received him again on 
board without objedion amounted to 
a dirpenfation of the fervice in the 
interval, and entitled him to wages 
according to his original contrafl, 
Beale v, Thomp/on, H. 4). G 3. 546 
S. P. in "Johujon v. JSrodench, H 
44 G. 3. 560 

ESTOPPEL, 

See Bankrupt, No. 2. 

EVIDENCE. 

See Conspiracy. Frauds, Sta¬ 
tute of. No. 2. llFLb, No. 1 

1. The anfwer of the obligor of a bond 
to a bill filed for a difcovcry, in 
which he admitted the bond to have 
been executed by him, is only fe 
condary evidence, and cannot be re¬ 
ceived as evidence p' r fe of the exe¬ 
cution, without (hewing that dur 
diligence had been u(od to dilcover 
who the fubferibing witnels was, who 
was alleged to be unknown. Call, 
Bart. V. Dunning, T. 43 G. 3.^ 53 

a. Upon an iliue uken (in an action o( 
debt on bond to^fecurc an annuity) 
p general terms, without reference 


EXECUTION. 635 

to the annuity a£t, unon a trai^rfe 
that the confideration-money was not 
paid by the grantee to the ofe of the 
grantors; evidei.cs that it was fo 
p^id by the grantee's agent will fuflaia 
the affirmative 0^ the liTue. Coart 
V. Gihlett, T, 43 G. 3. 85 

3. In an action on a policy, the pro* 
perty of the (hip be proved by 
parol evidence of the pofleilion of 
the alTured, unlefs difproved by the 
produdion of the written documents 
of the (hip under the regiller *ids. 
And held that fuch parol evidence 
of owncrfliip, aniing from poiTeffioa 
at a particular period, was not dif- 
proved by (licwing a prior regifter 
in the name of another, and a tubfe* 
quent regiller to the lame perfon. 
Roberipn and Thompjon v. hrench, T. 

43 G 3. 130 

4. Cotemporancous and continuing' 
ufage may be reforted to, in aid of 
the Lonftrud'on of doubtful words in 
an old charter. Rex v. Opourne, M. 

44 G. 3. ^ 327 

5. Where plaintiff declared on bond 

iKith a projert, on non ell fadum 
pleaded, (econdary evidence of the 
bond by means of a copy, and (hew¬ 
ing that the defendant had taken 
away the original, and before adion 
brought faid that he had burnt it, ia 
not (ufficitnc to fulhin the declara¬ 
tion. Smith V. Woodward, Htl. 
44 G. 3. 585 

EXCEPTION. 

Copyhold, No. 1. 

t 

EXECUTION. 

I, Money, the furplus of a former 
execution againlt the defendant’s 
goods, was refufed to be (bi^edain 
the late (heriff's hand's for the pur- 
pofe of fatisfying another execution 
at the fuit of the fame plaintiff 

' againlt the fame defendant, who had 
no other effeds on which the Iheriff 

* in 



EXECUTION. FRAUD. 


i# office could levy. F/elSou/t v. 
Crnftt H» 44G. §io 

a. After interlocutory judgment againfl 
a feme upon a contrail, ilie marries; 
yet the plaintiff may proceed to 
judgment and execution agaii fl her, 
witnout joining the bufband by fcire 
facias. And a capias ad fjtisfarim- 
duoi agaioil her, following the judg* 
mint, is at allevents regular, thoug'i 
the plaintiff hadliotice of the mar 
riage before. Ceoptr v. Rachel Hun- 
AT. 44 G. 3. 521 

3. Allowing that the award of a writ 

of fequefiration out of Chancery 
(which is the proerfs of that Court 
to compel appearance and the per 
formance of decrees) has the fame 
obligatory effect to bind the goods 
as a writ of fi. fa. at common law ; 
yet if the party at whofe prayer fuch 
fequeftration is iffued take no mea- 
fnre tq compel the execution of it in 
due time, and the feque^rators do 
not in fad poffef- themfelves of the 
goods, it is no excufe to a Qieriff, to 
whom, ata diftance of 18 months, a 
writ of fi. fa. is direfled againil the 
goods of the party, defendant in the 
fuit in Chancery, for not executing . 
fuch writ and felling the goods; the I 
plaintiff in the fequeflraiion having 
at all events loft his priority by fuch 
laches. And therefore the iheriff, j 
who had ieized under the h. fa.,| 
having on notice of fqph fuppoftd 
obftacle returned nulla bona, was 1 
holden liable to fhe plaintiff in an 
aflion for a falfe return. Fajne v. 
Drewe, H, 44G. 3. 513 

4. Though a writ of ii. fi. bind the 

goods as againft the defendant, yet 
the property is not devefted out of 
him till execution executed: and 
therefore ap execution and fale under 
a fuKiequent writ delivered to the 
Iheriff will bind the goods ; but the 
ptainiiff in the firft execution has his 
remedy agahift the Iheriff if the non* 
execution did not proceed from hi* 
own laches. th. 


EXECUTOR DE bON TORT. 

A creditor of an inteilate, who re¬ 
ceived goods of the inteftate after 
bis de»th from his viidow, in pay¬ 
ment of the debt, Connor protet^ his 
poffefiion againft an action of trover 
by the lawful adminiftratur, upon the 
ground of fuch delivery having bee^ 
made by one who had, bv fuch in¬ 
termeddling, made herfelf executrix 
de fon ton; no faA appearing to 
give colour to her having aited in 
that refpedf in the charafler of exe¬ 
cutrix, except the fingle aAof wrong 
complained of, in wnich the defend¬ 
ant participated How far any 

payment by an executor de Ton tore 
to a creaitor can be fee up aa a bar 
to an a£lion of trover by the lawful 
executor, &c.; though if it be fuch 
as the latter would have been bound 
to make, it fhall be recouped in da¬ 
mages. Mountford, Admtntftrator of 
Hollandf V. Gt/fon, tl. 44 G. 3. 4<^i 

FORBEARANXE. 

See Assumfsit, No. 7. 

FOREIGNER, 

A foreigner may gain a fettlemenl here 
by occupying a tenement of 10/ i- 
year for forty da>s. Rex v. he In¬ 
habitants oj Eafbamne, F. 43 G. 3. 

103 

FORGERY. 

See Deed, No. i. 

FRAUD. 

A truft'deed is propofed to the credi¬ 
tors at large of an infolvent, where* 
by they engage to accept pay¬ 
ment of their nuhoU debts ly certain 
tnjlalments^ the firft four of which are 
to be guaranteed by collateral fecu- 
rity, the two latt to remain upon tbt 

• finglt fecurtty of tbS tnJol*uent : teveral 
of the creditors refuie to fign unless 

• the 



FRAUDULENT JUDGMENT. 

^e‘ plaintiffs do; and plaintiffs fli* 
palate privately with the inCoIvent, 
as the condition of their fignature. 
that he fliail procure them collateral 
fecurity for tfe t-wo lajl injlalments as 
well as the prior ones; conceiving 
that they had collateral iecurity ori¬ 
ginally to cover their debt; and 
upon tHe faith of fuch private agree¬ 
ment they ftgn the general trail' 
deed, whit-h is then figned by the 
reil of the creditors: held fuch pri¬ 
vate agretment a fraud upon the 
other creditors, and void; although 
the elFe^ of it were nut to fecure 
the plaintiffs the payment of more 
money th^n the other creditors were 
to receive, but only further fecurity 
for the fame fuin. Leicejler and ano¬ 
ther V. R/fot M. 44 G. 3. 373 

FRAUDULENT JUDGMENT. 

After a creditor has diftrained for rent 
the goods of his debtor, who was alfo ! 
under engagement with the credi- j 
tor's agent for the fale of his goods, j 
for the purpofe of difeharging the 
rent, and alfo certain book dc bts due 
to fuch creditor and his a gen*, the 
debtor confeffed judgment to the 
defendant, another creditor, for a 
large nominal fum, with a defea¬ 
zance that execution ihould only iffue 
for fuch an amount as would cover 
the debt of the defendant, and all 
the other creditors, amongft whom 
a rateable diilribution was to be 
made: held, that luch judgment 
confeffed, being in fad made bona 
fide, and upon good cogfideraticn, 
was not covenous or franoulent with¬ 
in the flat. 13 f/is:. c. 5., although 
its effed might be to delay or hinder 
fuch firE-mentioned creditor from re¬ 
covering the whole amount of his 
demands. Neither could it be faid 
to dehy or hinder at all his recover¬ 
ing the rent due to him, and^for 
which he h*ad diilrained; fuch*dif- 
treis having a legal priority. But it 


FRAUDS, STATUTE OF. tfijy 

feems that the penalty given by the' 
third claufe of the ftatute attaches as 
well upon a covehous^odgment as 
upon a covenous bond, though the 
Utter alone be named in that part of - 
the claufe. Meux and others fui tom 
V. Howell and Atlett * 7 '. 43 G. 3. l 

FRAUDS, STATUTE OF. 

1. A trader, before marriage, agrees 
by parol to fettle all his ftock on bis 
intended wife; which ftock, it ap* 
peared afterwards, amuunted then to 
4^0/. three per cents, but in the mar¬ 
riage-articles it was only listed to be 
340/. Hock; and the deed executed 
after marriage fettled the fame fum : 
this miftake (prov.ed and accounted 
for by the witnefs who prepared the 
deed, and by the bankrupt, to have 
originated from the latter giving the 
fum of 340/. as the value of the ftock - 
in money at that time, and the other 
letting it down as the amount of the 
foci it/elf) was admitted and agreed 
by the bankrupt, bis bankrupt¬ 
cy and abfeonding, to be rectified 
by the alteration of the fum as it 
ftood in the articles and the deed 
from 340/. ftock to 430/. ftock; 
which was accordingly done, and 
the inftrument re-executed, with the 
cenfent of the bankrupt and his wife^ 
and the trnftees; and the whole ftock 
having been fold out by the bank¬ 
rupt before his bankruptcy, and the 
amount paid into the hands of the 
trullees before fuch alteration, who 
after the bankruptcy, porchafed.' 
other ftock with the money: held 
that, however fuch an alteratioa 
might avoid the inllruments if done 
with the confent of the parties in- 
terelled; yet, inaffnuch as one of 
the parties, the Verne covert ;(tc^ 
whom no fraud wa^imputed), was 
incapable, by fuch confent, of exo¬ 
nerating the trullees from the per¬ 
formance of the trull; but equity; 
would probably fet up again the de-; 

ftroyed 



FREIGHT. 


GRANT. 


6}f 

ftroyed ioftrutnents in her favour; 
the trotteesy had received fuch 
money onder the inftrumencs when 
thcv exided tn a valid furm, held 
thu fame fubjefk to the purpofe of 
the trull, and not for the benefit of 
the bantcrupt’s eilate; and that the 
afitgnees could not recover in alTunnp' 
fit from the truftees the valur of the 
Rock originally inclodcd in tne mar- 
Tiage-articles and deed, but only th** 
furplua : and iuch iurp^us they were 
entitled to recover at taw; the agree- 
ment for the fettlement of the whole 
ftock not being evidenced by writing 
belore marnige within the daiuce of 
frauds; hut oeing the fubjeit of equi 
table jurifdicbon only, under the 
circttinilanci*5. Shatv and another, 
AJJtgruts of lltl\ a Bankrupt^ v. fake 
man,, M, 44. tr. 3. zoi 

t. Where o.ic was alleged to have 
bought an efta^e for another, whicr. 
he bad articled for in his own name, 
but there was no written agreement 
between them, nor any part of the 
pUrchiife money paid by the plain 
tiff, parol evidence that the elUce 
was purchal^’d for tne plainiifF was 
refufed, and equity refufed to com¬ 
pel a conveyance Bartlett V. Ptek- 
trfgtlh T. 32 33 G. 2. t?i Chan¬ 
cery t cited in if. V. Bojton. 57^ 

FREIGHT. ^ 

See DbED, No. 3. 

A fii'p owner having fird infured his 
Jhtp with A. &c. a-id his fretght with 
j?. hz. for a certain voyage, and 
having notice of an embargo laid on 
the ftiip in a foreign port, abandon^ 
the ihip and freight to the refpedUve 
underwriters, and reccivi b fiom them 
the whole amount of their fubferip- 
tions as for a fotal lois of b9th ; full 
undertaking, by a memorandum on 
the pip poliijr, to aflign to tue an- 
derwriteis thereon his int'^reil in the 
ihip, and to account *0 them for it; 
ahd afterwaids undertaking, by a 


fimilar memorandum on the freight 
policy, to affigo to thofe under¬ 
writers all right of recovery, com- 
penfation, &c. The fiiip being 
afterwards liberated, and earning 
freight, which was received by the 
aiTured; held, that however the 
queftion of priority as to the title to 
the freight might have been as be¬ 
tween the different fets of under¬ 
writers litigating out of the fame 
fund, and however the weight of 
argument might preponderate more 
in favour of the underwriters on the 
ihip; yet that the aiTured, who had 
received the freight from the ihip- 
pers of goods, was at all events lia¬ 
ble on his exprefs undertaking to 
pay it over to the underwriters on 
freight; and that, without deducing 
the expences of provifions, wages, 
&c. which were charges on the 
owner before the abandonment, and 
on the underwiiters on ihip after¬ 
wards, rhompfon v. Rowerftt 7 *. 

43 ^- 3 - 34 

GAMING. 

If the jury, on an indifhnent on the 
fiat. 9 Ann. c. 14., find that the af- 
fault was on account of money won 
at play, the cafe is within the fta- 
tutc, though the aifault were com¬ 
mitted at a fubrequent time and 
place, and after abuiivc language 
between the parties in refpeA of 
fuch money won. Rex v. Htll Dar^ 

. 43 3 * *74 

GRANT. 

Ste Title. 

A* being mortgagee in fee of certain 
lands, and B. the mortgagor, en¬ 
titled to the equity of redemption, 
by leafe and releafe A, conveys and 
B. releafes the lands to C. in fee, 
who by the fame inilrument cove^ 
pants with and grants to B. tnat it 
mall be lawful for i?., his heirs and 
aiOgns, at ell times to enter upon the ' 

lands 



INDICTMENT. 


INSURANCE. 


lands to fearch and dig for coal, and 
to take and carry away the fame to 
his and their ow'n ufc. is only 

a licence^ and conveys no intefell in 
the toil Co as to exclude C. and thoie 
claiming undef hiir From getting 
coal there: nor could it operate as 
an exception or re/ervation out of the 
grant in refpe£t to B»t who had not 
the legal title in him at the time. 
Chet ham V. fVtlliamfon and other H. 
446'. 3. 469 

HABEAS CORPUS AD TESTI- 

FICANDUM. 

A. habeas corpus ad teHificandum if- 
fued to bring up a prifoner to give 
evidence before an eledion commit¬ 
tee of the Houfe of Commons, on 
affidavit of I'crvice of a rule to (hew 
caufe on the different perfons con * 
cernrd, and no caufe (hewn. In the 
Matter of Sir Edward PrieCt a Pri~ 
/oncTt H. 44 G. 3. 587 

HIGHWAYS. 

If the magilirates, upon proper lids 
returned to them, omit to appoint a 
furveyor of the highways at th'ir 
lirlt fpccial feffions after the Michael¬ 
mas quarter feffions, as diretled by 
the flat. 13 G, 3. r. 78,yl i.,'they 
are bound to make fuch ap,.uintni<'nt 
at a fubfequent fpccial felll.>ns. Rex 
V. The yujlices of DerhyJljtref T. 
43 G. 3. 1^2 

INDICTMENT. 

Amendment, No. 2. 

INFANT DEVISES. 

An infant devilcc fued by a fpecialty 
creditor of the devifor cannot pray 
the parol to demur by reafon of 

' his nonage; fuch privilege of an 
heir who is in by defeent not being 
extended to a devifee by the flat. 
3 fir, Af. f. 1 , which charges the 

; land in his haifds for the fpecialty* 
'.debts of the devifor. Plajktt^ Exe- 


cuior of Plajket, v. Btehj and others^ 
//. 44 G. 3. 4S5 

' • .*• 

\ K* < 

INSOLVENT. 

. 9 rr Agreement, No. 3. . 

INSURANCE. 

r. A fWp-owr.er having firft infured 
his Jhip with &c. and bis freight 
with if. &c. for a certain voyage, . 
and having notice of an embargo 
laid on the fh*a in a foreign port, 
abandons the ftiip and freight to the 
refpedlive underwriters, and receives 
from them the whole amount of their 
fubferiptiuns as for a total lofs of 
both: firfl^urndertaking, by a me¬ 
morandum on the fsip policy, to af-^ 
lign to the underwriters thereon his 
intered in the iliip, and to account 
to them for it; and afterwards un> 
dertaking, by a iimilar memoran* 
dum on the freight policy, to affign 
to ihofe underwriters all tight of 
recovery, compenfation, &c. The 
Ihip being afterwards liberated, and 
earning freight, whicn was received 
by the alfured: held, that however ' 
the quelliun of priority as to the 
title to the freight might have been 
as between the difFeienc fets of un* 
derwriters litigating out of the fame 
fund, and however the weight of 
argument might preponderate more 
in favour of the underwriters on the 
Ihip; yet that the alFure'f, who had 
received the freight from the fhip- 
pers of goods, was at all events 
liable on his exprefs undertaking to 
pay it over to the underwriters on 
freight; and that, without dcdudl- 
ing the expences of orovifioni, 
wages, dec. which were charges on 
the owner before the Sbandonmept, 
and on the underwriters on fhip af¬ 
terwards. Thompfotf V. Roweroft 

r. 436'. 3. . ^ 34 

2. Where by a policy of infurance fbip 
and goods were infured ** at and 
9 ** from 
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H^surance. 


'* from all and every port,»&e. en 
•• tht eoajt of Brazil, and ^ter tbt 
•* 17//& September to the Cape of 
** Qoad HopOf bej^tnning the adventure 
•* upon the goods from the loading 
•* thereof aboard the Jatd »Mp at all 
** or every port, &c on the coall of 
•* Btaxil, and ftom the \’)th o/bep 
** tcmber 1800; and upon the fhtp tn 
** the fame manner and with liberty 
to fail to, &c. any places baclcwards 
or forwards under the Portuguefe go¬ 
vernment, &c at a premium of four 
guineas per cent., to return 3/. ior.< 
ihould the ihip have arrived, or the 
nfit have otherwife ceafed on or be¬ 
fore the tyth of September: held, 
that the policy only attached on the 
homeward-bound cai^go laden on 
bhard at the coaft ^Brazil, and did 
not cover a cargo originally taken 
in at the Cape of Good Hope, and 
which continued on board after the 
lytb of Septembert white the ihip 
was on the coaft ot Brasmlt and alter 
file left it on her return to the Cape 
Neither did the policy cover the 
(hip itfelt, which was infured tn the 
fame manner as the goods Robett 
Jon and The»t/on w. French» Tr 

43 O 3. 130 

> PoIkicv of infurance are to be con- 
ftrued by the fame rules as other 
inftrumencs, unlefs where, by the 
known ufage of trade, or the like, 
certain words have acquired a pecu> 
liar fenfe d ftindl from their ordinary 
and popqj^ar ienfe. tb 

.. In an adion on a policy, the propel^ 
ty of the fiiip may be proved by 
parol evidence of the polTelfion of 
the afliirfd, unleis difproved by the 
pioduAion ot the written documents 
of tbu (hrp under the regifter ad*. 
And held, that fuch parol t.idence 
^of ownerihtp, aridng from pofleftion 
At a particular pen^, was not dif- 
proved by (hewing a prior regifter in 
the name of another, and a fuble- 
^Mmt regifter to tha fame perfon. 

tb. 


— 1 A policy on a foreign (hip tnuft 
be underftood as containing an ex- 
ceptioi. ot all captures made by the 
auillority of our own government. 
Kellner't,LeMeJurier,M. 44G 
3. A clauie in a (hip policy at and from 
Ltffon to Cadtx,y and at and from 
thence to h lujbing, at a premium of 
zol. per cent., to return 8f. per 
cent., if the (hip infured failed with 
convoy from Ladm for England» and 
2/ per cent, more for convoy from 
England to Flujhtngt or 10/. per cent, 
if with convoy tor the voyage, and 
arrtmedt does not entitle the alTured 
to a return of premium of 8/. per 
cent, in confequence ot the (hip*8 
arrival merely tn England with con¬ 
voy from Cadtz^ being afterwards 
captured before her arrival at Fluff¬ 
ing, for arrived means at the ultf 
mate pert of defiinahon, tb, 

6 . ^ If no intereft be averred, it is 
fuifacient, under the ftat 19G 2. 
r. 37 / z t io ftate that the (hip was 
foreign when the policy was under¬ 
written and the lofs happened, with¬ 
out ftatlng the (hip to be fuch when 
the ritk comm*nced. tb, 

7 An underwriter on Fteneh property 
in time of peace is not liable for a 
lo(s occaftored by capture by the 
King’s (hiDs during hoftilities which 
commenced againft Great Brilatn 
and France fublequtnc to the policy 
being eft &. d, and terminated prior . 
to 'he adiun brought. Gamba and 
another v, Le Me/urter, M, 44 G 3* 

407 

8. An infuiance on goods from London 
to Bayonne in Ftancet (hipped on 
board a neutral fhip on account and 
at the I ilk of Frenchmen^ befote the 
declaration of hoftilities between 
Great Britain and France, but ex¬ 
ported afterwards, cannot be enforced 
againft the underwriters, even after 
the reftoration of peace, to recover e 
lofs by capture of a co.belligerenc 
^ (though not dated to be .an alfy) 
during the war. For every infurance 

on 



insurance, 


LANDLORD AND TENANT. 64% 


«>n alien property hy a Britifii fub 
JeA nfaft be underilb^ with iMs iin« 
plied exception, th<ic it fliall not ex¬ 
tend to cover taty lofs happening 
during the exifience ef heftthttet be 
tween the refpeiWve countries of tiie 
alTured and the alTurer. Brandem v. 
Curhng, Af. 44G. 3. 410 

• As an aiTured impliedly waiT 40 t 8 
the Ihip infured to be fcawortky> 
whatever forms an ingredient in Tea* 
worthinefs is not necedfary to be dif- 
clofed by the aflored to the under¬ 
writer in the drft inftance, unlefa in¬ 
formation upon the fubjedt be parti 
cularly called for» and then the af- 
ftired muft difclufe truly what he 
knows in the refpe^ required; 
therefore where the affured of a (hip 
had received a letter from his cap- 
taio» informing him that he had 
been obliged to have a furvey on 
the (hip at Trinidad en at count of her 
bad chataSer { but the furvey which 
accompanied the letter gave the (hip 
a good character: held that the 
non-difclofiire offucb letter and fur¬ 
vey to the underwriters did net va¬ 
cate the policy ; though it appeared 
in evidence that fneh circumlUnce. 
if known, would have enhanced the 
premium of infurance. Haynvard 
and another v> Rodgers, H, 44 G* 3 

5^0 

JUDGMENT. 

See Fraudulent Judgment. 

LANDLORD AND TENANT. 

See Tenure. 

. agreed by parol to fell an ellate 
CO on certain terms, provided B. 
would continue C. his tenani, notfor 
omyoar only, hut from year to year, 
^C. having juli before been let into 
pqdbffion QMer a contradl for the 
pnrcbafb of the eftate, which be had 
iidled to pay for,in time, and had 
tiierefore forfeited his depofic;} 
* V0L.IV. 


and thereupon agreed to take C.'t 
forfeited depofit aa part of the pnv* 
chafc-iDoney: jt. apd B, afterward# 
redbeed their agfeeaaent refpndiiw 
the purchafe into writing, in srlklem 
no notice wai taken of the ftipolai^ 
concerning G.*a tenanev: yet h«d« 
that this mpulation* being coiIat»a 2 
to the written agreement, wa# bind¬ 
ing upon B. I and tiiat the agreement 
operated as a tenancy for two year# 
cerutn at leaft, though no rent wa# 
then mentioned, but Wat to be fettled 
afterwards; and that the ceoancy 
could not be put an end to at the end 
of the firft year by fix monthi* pro* 
vioot notice to quit. Denn. on tht 
demtje ofjaekhn v^ C^tniirtght, 7 *. 

43 ®* 3 ’ 3 ^ 

2. In an adion againft a tenant upon 

promifes that he would occupy the 
farm tn a good and b^andliio man» 
ner according to the cuftom of the coum» 
try $ an allegation, tl^t he had treat* 
ed the ellate contrary to good huf- 
bandry and the cufiom ^ fhe eostnt/y, 
is proved by (hewing that he bad 
treated it contrary m the prentaltnt 
courfe of good hujbandry in that neigh* 
bourhood ; as by tilling half hii farm 
at once, when no other farmer tilled 
more than a third', though many 
tilled only a fourth And it is nOt ne- 
ctlTary to &ew any precife definUe 
ciillom or ufage in refpefl to the 
quantity cilied. Legh v. Henuett, Tm 

43 ® 3 * >54 

3. A copyholder demifed fpr one year, 

and from thence from year td year 
for the term of 13 years more, if tht 
lord •uould hcen/e, oxkAJo at tbtfame 
Jhould not be liable to fotfetture: held 
that the licence of the lord, Ac. was 
a condition precedent to the leafe of 
the further term of 13 years; and 
the lord having given notice be 
would not give fuch licence^ the $C* 
fignee of the leiTor, to whoip 
premifes n^ere furrendered, was bol^ 

4 en entitled to recover in ejeflmenjt 
fgainft the tenant after fii montiM* 
X X nottco 
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nolle* to quit: alttiough it appeared 
th^ fuch lurrerderee waa a truftee 
ior the lord, (the real purcharer,} 
had notice of the terms of the 
when he parehafed, with an 
txfiftion in the contraA of porchafe 
tdifuhjijitng Uqfest and afterwards 
''accepted of quit-rent from tne te¬ 
nant ; the condderation of thefe lat¬ 
ter circumdances belcngingf to a 
court of equity. Dm d Nunn v. 
Lu/ktuandothers, M. 44 G. 3. aai 

LICENCE. 

Air TtTLB, No. 


being, mortgagee in fee of certain 
lands, and B the mortgagor entitled 
to the equity of redemption, by 
leafe and releafe conveys and B 
releafes the lands to C. in fee, who 
by tha fame, inftrnment covenants 
w th and grants to B that it ihall 
be lawful for B. his heirs and afligns 
at all times to enter upon the lands 
to fearch and dig for coal, and to 
take and carry away the fame to his 
and their own ufe This is only a 
liccaee, and conveys no interell tn 
the foil, fo as to exclude C. and 
thofe claiming under him from get 
ting coal there nor could it opeiate 
at an exception or refe root ion out of 
the grart in refped to B , who had 
not the legal title tn him at the time 
CletLam v. WiUiamjou and othets^ 
lid, 44 G 3. , 4C9 


LIMITATIONS, STATUTE OF. 1 


i,‘ Aq acknowledgment of the debt, 
though accomp<tnled with a dectara, 
tiOn by the defendant that hed,d not 
confider himfell as owing the plain- 
tidT a farthing, it being more than fix 
. yeare fince«he controlled^ *\% fulfictent 
take^the cafe out of the (latute of 
^UattODS. Er)an v. Uorfiman, H, 


44 G, 3. , 5 W 

3, ^ where the defendant in an affi¬ 
davit for leave to plead the llatote | 


Hated, that finee the bill of excbcutgr^ 
(on which the a£lion was brought) 
no dememd for payment had been made 
om him. It was deemed fufbcient to 
be left to the jury as an acknow¬ 
ledgment, Rucker V. Sir S, Hannajy 
B,R. It. 29G. 3. cited 1^.604 

MARINER. 

5rrMAsr£K. and Mariner 

MARRIAGE ARTICLES. 

A trader, before marriage, agreed 
by parid to fettle all bis ftock on his 
intended wife; which ftock, it ap¬ 
peared afterwards, amounted then to 
4So/. 3 p-r cents, but in the mar¬ 
riage articles it was only ftated to be 
340/ ftock; and the deed executed 
after marriage fettled the fame fum : 
this miftake (proved, and accounted 
f0£ by the wttnefs who prepared the 
deed, and by the bankrupr, to have 
originated from the latter giving the 
fum of 340/. as the wa/m of the 
ftock tn money at that time, and the 
other felting it down as the amount 
of the fiech ttfelj^ was admitted and 
rgreed by the bankrupt, after his 
bankruptcy and abfconding, to be 
rc£i &ed i. y the alteration of the fum 
as it ftood in the articles and the 
died from 340/ ftock 10430/ ftock; 
which wis accoidingly done; and 
the inftrumeot re executed, with the 
cunfent o* the bank] upt and his wife,” 
and the truflees * and the whole ftock 
h'lvin > been fold out by the bank* 
rup** btjore his bankruptcy, and the 
amount paid into the hands of the 
truftees before fuch alteraticm, who, 
after the bankruptcy, purchafed 
other ftock with the money: held 
th8t,howeverfQch.aD alteration might 
avoid the inflrunients if done with 
the confent of the parties interefted ; 
yet, inafrouch as one of the parties, 
the feme covert, (to whom no fraud 
was imputed), ivas incapable, by 
fuch confent, of exonerating the 

trdftdbs 



MASTER AND MAItiNfiR. PARENTS AND CHILt»RBN, 


traftees from the performance of the 
truft; bat eqmtjE wotild probably fet 
up again theVeftroyed inftramenta 
ip her favour; the troftees* who had 
received fueh money andef the in¬ 
ftramenta whet# they exifted in a va-* 
lid 'form* held the fame fubjefi to 
the purpofe of the truftt and not for 
the benefit of the bankrupt’s eftate; 
and that the alSgneea coaid not re¬ 
cover in aftampfit from the troftees 
the Value of the ftock originally in¬ 
cluded in the marriage-articles and 
deed, bat only the furplus; and fach 
furplaa they were entitled to recover 
at law; the agreement for the fettle- 
ment of the whole ftock pot being 
ewdtnced by writing btfort marriage 
within the ftatate of frauds; but be¬ 
ing the fubjed of equitable jurifdtc- 
tion only, under the ctrcumftances. 
Sbirw and another^ Jffigntes of Htll, 
a Bankrupt^ v. fakemant M» 44 G. 3, 

801 

MASTER AND MARINER. 

A foreign Prince, under pretence 
of precaution againft a fuppofed ad 
of aggrefiion of our Government, 
made a hoftile feizure of Brtttft» (hips 
in his ports, and imprifoned our lea- 
men on (hore; and after fix months 
they were releafed, and refumed and 
concluded their voyage, and the 
owners received their freight: held 
that fuch feizure, however hoftile in 
the manner, fo far partook of the 
nature of an embargo in its refult, 
and not of a capture, that it did not 
put an end to the contrad of a ma 
liner for wages even during the time 
of (uch detention and imprifonment. 
But even confidering it as a tempo¬ 
rary capture, yet, like the cafe of a 
capture and recapture, the mariner 
was ftiil entitled to his wages i for a 
snariiter’s title to wages ^pends on 
the (hip’s earning her freight on the 
voyage, and the»performanee of his 
ftipulated duty; and here freight for 


the voyage was ultimately etmed t 
and the mariner was guilty of 00^ 
breach of duty; for his (tipidalioo ^ 
mot to be OH flm* n»dtr aty * 

•mthout leave, before the v^age eves « 
ende4, muft be underftood of’abelnw 
on (hore ly the party*s own nnemtb^ 
rized aSl* And even if fuch 
lonmenc on (hore could be fo cep^ 
(idered, yet the matter's having af¬ 
terwards received him agein oa 
board without objedion amounted to^» 
a dirpeofation of the fervice In tho , 
interval, and entitled him to wag^ , 
according to his original contra^ \ 
^eale v. Thompfon, H, 44 G, t. Utfe 
S. P. in Jobnfm v. Brodent^t^ 

44 G. 3. "|6<S 

MONEY. 

Money, the forplua of a former exe* 
cation againft the defendant’s goods, 
was remfed to be ftayed in the 
late (heiifiF’s hands for the pur- 
pofe of fatisfying another execution 
at the fait, of the fame plaintiff 
againft the (ame defendant, who luiil 
no other effedl on which the (heriff 
in office could levy. Fteldbo^e v. 
Ctoft, H. 510 

NOTICE TO OyiT. 

5rrLAKOLORO AKD TsNAMtfNd, r. 

NAVY. 

See Paizs. 


OFFICER. 

5 'rS^CORFOR ATlOlf , No. 4* 
OFFICIAL ACTS. 

k 

How far binding on the title of pgr-v 
ties, or only dircdory, vide iht* Ship 
Regtjler 4 Bs. 4 

parents and CHILDk*(^^‘ 

5^oe syhe marries a widow 

Chiktmn by her former hull^iA^^ 
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PARTNERS. 


not bouad to maintain fucK cfatMten, 
thoagh th^y were tnaintained liy tbe 
widow brfiMre Her fecond mtrfiage* 
when ber fectmd halband acqoired 
ber former itieapa. Therefore if 
liba fecoed hufoaod maintahi fuch 
children* it i» a good con^derarioA 
for a promife by them when th<ry 
come Of age to repay the expence of 
their maintenance rcipedirely. Efpe* 
jcially where the fecond hufband was 
0 man of fmatt fnbftance, and the 
children had a competent provifion 
to receive when they came of age, 
^ which waa to aceemulate for them 
in the mean time,' and be made no 
application to Chancery for an al* 
Imrance ont of the fund, as he might 
have done. Cooptr v. Martin, T, 
43G.3. 76 

PAROL DEMURRER. 

An infant devilee feed by a fpeeial 
creditor of the devtfor cannot pray 
the parol to demnr by reafon of 
bis nonage; fnch privilege of an 
“ heir who is in by defcenc not being 
extended to a devifee by the Hat. 
^ Cif M« c. 1., which charges the 
tend in bis hands for the fpcctalty 
delxs of the devifor. Phjket, £xe~ 
€Mt»r tf Piajkttt V. Seeiy aud others, 

44 3 '* ^^5 

PARTNEl^S. 

having ncithec money nor credit, 
o^s to B, that if he will order with 
^m certain goods to be (hipped upon 
nh jcdvantare, if any profit^uld artji 
firm B .^tdi beettr half for bis 

* troui^ S, having lent his credit on 
thia end ordered the goods 

on their )Dinc apeoent, which were 
fhmilbed accordingly, and after- 
paid for by j. alone: held 
I |e was emitled to hecover barki 
ayment in aflbmptt againft J 
Id Cot aceoaOteW to him for 
>6ts; fnch coOtraft net ton* 
fHt«i 3 n£ a partaerfhlp as between 



PAYMENT. 

themfidvei, bot mly an agreement 
for a compenfation/ior troqbleand 
Cfedit; though R./were liable as a 
paitaer to third perfooa, creditors. 
Hfpkeih V. Blanchard and another, tx^ 
nentors of Rohertjot , 43 G. 3. 144 

PAYMENT. 

. A bond to focure an annuity fet 
forth in the memorial recited tbacmc 
CQofideration-money, 1400/., was 
paid on the a4th of December, when 
all the deeds except one were exe¬ 
cuted and bore date; and the me¬ 
morial alfo ctmtaioed a fpecific alle¬ 
gation that the confideratioo-money 
was pm, but without Aatiog any 
particular timet but, in faA, that 
one deed not having been executed 
by one of the granters, the grantee 
delivered over the confideratkm- 
money on that day to another of the 

g rantors to be by him lodged in a 
anker's hands in the names of him- 
felf and the grantee's attorney dU 
that deed was executed} and fueb 
deed was not in fad executed, 'nor 
the money adutlly available to Che 
grantors till the a6th of the fame 
month: held that this was a fub- 
ftantial compliance with the annuity 
ad, 17 G 3. r. a6 r the time of pay. 
mentor the confideration-money not 
being fpccifically required to be Hated 
by that ad, nor being any othcrwife 
material than as entering into the 
queHioo of the value of the condder- 
ation. And held, that upon an iffue 
taken (in an adion of debt on bond) 
in general terms, without reference 
to the annnity ad, upon a traverfe 
that the confideratioa-money was 
not paid hy the grantee td the ufo of 
the grantors, evidence that it was 
fo paid 00 the a6 h iy the gremt^s 
agent will fttftetn the afirmatteb of 
the ifliie fo generally framed. 'Gmre 
V. ^Utt, T, 43 G. 5. ^ 85; 

. It feemt alfo to* have 'beim i. good 
payment, by reterion, on the S4W« aa 

the 



PLATE. 

the benefic^I receipt of it then by 
the grentorsWu only fafpended on 
eceount of tVir own laches in not 
having prepar^ the deeds in time. 

th. 85 

PERFORMANCE. 

Set Relatioh. 

PERJURY. 

%. A. having brought an aflion againft 
the latter filed a bill in equity 
againft him for a difcqvery and in- 
janAion, and for an account; to 
whkb A. having pot in bit an^er, 
denying the allegations of JS.* which 
involved the merits of the futc at 
law, the injun^ion was diflblved. 
on which anfwer B, indi£lsd A, for 
perjury; and the indiSment and 
adlion coming on to be tried at the 
fame allizea, the indiAment Handing 
£rH; held, that B, was a co.mpetent 
witnefs to prove the perjury, as he 
could not avail bimfelf of the con- 
viftion af A* in any civil proceeding 
between them either in law or equi. 
ty. Rtx V. Boflon, HU, 44 G, 3 

57 * 

3. Equity refufed leave to file a fup- 
pleraental bill in nature of a bill of 
review, in confequence of a convic¬ 
tion of a witneli m the original pro¬ 
ceeding for perjury, which convic¬ 
tion was obtained on the evidence of 
the plaintiH* in the fuit as well as of 
-Others. Bartlett v. BickertgUly 1 ‘r, 
32 33 G. 2. m Chancery, cited 

tb. 

PLATE. 

One* not a general trader in filver 
plate, who ielli a piece of plate in a 
particular inllance for a price above 
the value of old filver, i^ not there- 
lore a nttuitr of flato within the ftaU 
xi G, 2, 0, 3*. f, 6., which enaas 
that all perfons ufing the trade of 
idling plate, Ac. ihall be dt^tA 
\4r«Afrs m, ftlltrs or vtndort eft 


PLEA1>ING. 


Hi 


See, and Ihsll take ont a Kcenpetf TM 
Xt/q> v. Buciitf 44 G. 3. 346 

PLEADING. 

1. Where one declared in cafe Ibr ob* 
Arvaing a water<Ottr(e, apon hli 
pojptffion of a mill nnith tho 
Hojieeif and that dy re^u tfjkeh hit 
poffejfitn ht had a right to tho ttft ^ 
•water ruaning in a ctriain tuntui to the 
null ; fueb allegation is not fnjpported 
by proof that the tunnel wds made 
on the defendant’s land, which he 
had agreed to let the pliindEliaye for 
this purpofe for a certain cohAderav ' 
tion, but of which no 

made by the defendant to the ^dn« 
tiff; and he had fince rqfofed affij^c 1 
becaufe the plaintiff had nottheWntcr 
by reajhn of the poffej^on of the mifl, 
&c. bat by parol licrnce or contraa, 
which could not pafs the title to the 
land, and as a licedM was revocable, 
and revoked. FenSiaan v. Smithy 
7 *. 43G. 3. loy 

2. Where to debt on bond theg^yaf** 
ter craving oyer, fee ont the coa^ 
tion of the bond, referring to an 
agreement coniiAing of various ar* 
tides relative to the building of a 
houfe by the defendant for the plain¬ 
tiff, ** conformably (as the plea fet 
forth} to the parttcmlars annexed to 
the agreement, amongfi •which par- 
ttculars fuch and fuch things wero 
mentionedand fp fetting out di¬ 
vers particulars, with reference to 
the agreement; and then pleading 
performance generally of all the cove¬ 
nants, dec. in the abvue’rtcited agrtt- 
tnent contained: to which there was a 
fpecisl demurrer, affigning for caufe, ‘ 
that perfocmance wai pleaded gettf 
neraUy to the agreement, which ap¬ 
peared to be omy partieMyJkt forth, 
and that for aught ^peared Ae 
agreement might contain 
dhjnnBina covenants, to whii^ ge¬ 
neral performance could slot' bo 
pldndcd: and held fuch canfe pf de- t 

Xxg ttorsir 
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marrer^td be well-founded; for« 
from tbr defendint having fet out 
certain particiilars of the agreement, 
ammtgft otbertt it war to be intended 
that lome others were not fet forth; 
and there was not even an allegation 
that the inftrument contained no ne 
gativtor JujunSivt articles of agree- 
jaent, even if fach a brief method of 
pleading were admiflible. Qd. dub'. 
Thf Earl of Ktlly v. Banter and others ^ 
Af 44G. 5. 340 

Eo where general performance was 
plpadra to debt on bond conditioned 
to perform covepants,. and the plain- 
• his repUcadon fet out the in- 
dehthre verbatim and then demur- 


radf ^wing for caufe that the de 
fhpdant hmt not ihewn how he had 
peirftirtaed the negative covenants: 
demurrer held good. Aliter if the 
indenture fet^ out in the replication 
had contained no negative or ds/~ 
jnnBive covenaets, in which cafe the 
defc^ of the. plea In not fetting out 
the i^enture would have been cored. 
Plom^v, Reutu, M, 17 G. 3. cited sb, 

*' 344 

4. Quaere if no intereil be averred in 
an aQion on a policy of rnfurance, it 
is fufficient under the flat. 19 G. a. 
e. 37./. a. to ilate that the fhip was 
foreign when the policy was under¬ 
written and the lois happened, with¬ 
out ftating the ihip to be fuch when 
the rifi commncea? KeUner v. Le 

•t Mffisrter, 396 

5, Wfhjere the plaintiff declared that A.^ 
dnce deceafed, was indebted to hifti 


ib much, and that after his death, in 
c^fideyanoB of the premifes, and 
that at (he inftance of the de- 
,|endMICs, 4 lpOttld ftrhear and gtve day 
'Iff ^tiymetf,of the debt (not Aatinh 
to hit wai to ftrbtar) the de> 
^•adasit pr^ifhd, Ac,; held on de- 
"tunarer m be np confidpraiion for the 
♦ toa iftifet fjm' a promife e%n only be 
on a confideratil^ of benefit 
‘lP^#defelrdant,or Of ^^myiic to 
'ehrMdnfiff> nhd unlirA tnerewere 


fome peifon whom tbe/^laintlff could 
have filed for his debt, hts forbear¬ 
ance was no detriment to him. Jones 
V. Afltbumbam anm Naniy hit votfe, 
ff, 44G.3. I 455 * 

6. One may declare/Cn covenant that 

the deed was indi^edt made, and con¬ 
cluded on a day fubfequent to the day 
on which the deed itlelf is ftated on 
the face of it to have been indented, 
made, and concluded. Hall v. Ceoit- 
mhpe, H, 44 G. 3. 477 

7. Where a ebarterparty, dated 6tb of 

February, but averred nor to be exe¬ 
cuted till the 15 th of March, con¬ 
tained a covenant by the owner that 
the (hip Jhould and nuould proceed 
from D., where fhe then lay, on or 
before the \%tb of February, on her 
outward-bound voyage, and return, 
&c. and a covenant by the freighter 
that tn confideratiOH of every thing 
above mentmud. See, he would pay 
certain freight for the voyage ; the 
voyage being averred to be perm 
formed*, and the freight earned, the 
owner may recover in an adion of 
covenant, without averring that the 
fhip failed on or before the iitb of 
February, fuch coveuant that the 
fhip Ihould fail on or before the \%tb 
of February being either no condi¬ 
tion precedent, but only an inde¬ 
pendent covenant, for breach of 
which the party had his remedy in 
damages; or not of the fubfiance of 
the cqntraA, which was for the per¬ 
forming of the voyage for which the 
fhip was chartered, and earning the 
freight; or being rendered impoi- 
fible to be performed by the parlies 
themfelves not having executed the 
deed till after the time appointed for 
doing the aA, and thereby difpenfing 
with the performance of Lt. HaUn, 
Cazenove, H, 44 G 3. 477 

8. 140 matter of defence arifing alter 
tAlon brought caq properly be pkmd • 

' ed in bar of the ailion generally, 

' bm it ought to be pleaded in bar of 
the farther maitmuance of the f«|t. 

There- 


I 



PLEADING. 


PRACTICE. • 


ThereforAwhere one who was an 
elten oh^ a^he time of the afiion 
brought becaVte an alien tnmy be¬ 
fore plea pleasd. and the defend, 
ant pleaded tnit the plaintiff ought 
not t 9 Imfue A^axutatn his adion, 
becaufe be wasVli^lFore and at tbt 
tme exhtbtUng bis btU, and that he 
MOW IS an alien enemy t ; conclud' 

ing that therefore the plaintiff’ ought 
to be barred from having or main 
tainsng bts a^ion, &c. 'fo which the 
plaintiff replied, that at tbe tim of 
exhibiting hit bill he was an often 
emy ; wherefore, be preyed judgmestt 
and bts damaget: to which there was | 
A demurrer: held that the plea was 
ill pleaded. Butter, as the Court 
were ex olKcio bound to give fuch 
judgment as appeared upon the 
whole record to be proper, without 
regard to the iffues fpund or con- 
' feffed, or to any iraperfeflion in the 
prayer of judgment on either fide; 
and as it appeared upon Hhe whole 
that the plaintiff was no-w an alien 
enen^t therefore incapable of 
enasHtainsHg further hisfuit,judgment 
was given that he be barred from 
further haxing or maintaining bit ac' 
ttox. Le Bret v. BapiUosst H. 44 G. ^. 

503 

9. Where plaintiff declared on bond 
ttutth a profert, on non ell fadtom 
pleaded, Secondary evidence of the 
bond by means of a copy, and (hew¬ 
ing that the defendant had tiken 
away the original, and before adlion 
brought faid he had burnt it, is not 
fufiictent to (ufiain the declaration. 
Smith and others v. Woodvoard^ Hit. 

- 585 

fo. In bailable procefs the plaintiff 
cannot declare againll one defendant 
feparately upon joint procofi*, and 
affidavit to hold to bail agaioff two; 
•Hkoagh they were fued npon a joint 
nod flsparate promMIbr y -ndfis. J^evstn^ 
t Exdkutept Smith the 
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POOR. RELIEF, 

See Parents and Ci}iLDRBM« 

Nc. I. 

PRACTICE. 

AjMENOMBNt. Costs. &A'H< ' 
BdND. /. 

I. The delivery of a declaration tgi^off 
a prifoner, thoag|K wsebbf two Cfng#» 
is a nulfity if there w»e nobiU'l^ed , 
before I and he is entitled iabistd^ 
charge under the rule of ^ 

(sf M. Nvweli t, Bingef/epHf < 

43 C. 3 ' 

a. Timerefufed tdbtf«nlareed|pnij|%4 
bail to render diehr 
affidavit that he could nov 
moved hither without eiitifaiigliliripg , 
his Kfe. WpxH v. Betty, ST. 4|^6.3. 

' . . 

5. After a funuBont and difiringas* 
iffued againll a privileged defendant 
in the ebunty where the aAioa. u' 
broughtj but in whkli he did not'^, 
refide, and of which procefs he hiHbt 
no notice, and returns of non eff ina 
ventus and nulla bona, a telUtnin 
diftringas may regularly iffue into 
the county in which he refides and 
has property, without any new fam” 
mons in fuch county; but the (heriiT 
ought not to levy more than 40^. 
under fuch tefiatum diftringas in the 
firll inftance, according to the nfoal 
courfe, Bltxam Knf, and ethers or, 
Surtees and others, T. 430, 3. i6a 

4. A cognoiit containing,any matter^ 
of agreement, as ta take the debt by 
inftaimeott, ought to bav^e an agree*' 
ment damp; and if it have not, pro¬ 
ceedings may be fist afidchfor irrd- 

. guLrity. Reardon v. Snuttby, T*' 
4 3 Gm 3. ^ 188 

5. The tifuo for bail to render <lw^ . 
prtnd^l will not be ei||arged Tmr- 
canfe of the unwarranpible arref^>|ii|id, 
detention of the principal bya-ilfv^ti { 
enemy. Grant v. Fagan, m, 

Xx4 6 
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PRACTICE. 



m - 

• 

k> W|<|B a < 6 rdk 9 I it takM confent* 
to di« award 6f ati arbitrator 
a$to tkei^uaa(Ufli» jodgintic cannot 
banned Ibr the anioaoc of^the fum 
afiirarded, wichoat hrft t^uatoing the 
11^ rnlefbf'figBia^ jiidgtoent; and 
Wbaff Jikigiaant waaio dgoed againii 
^e ftfiftCiiiat withoet Aich rule, and 
mintiflT proceeded to execution 
the tMil* alter proenrinK a 
/atarn of aoje oft ittventue to % Ca. 
4br againil thp principal, and a re- 
torn of l«6 nibila to two wrks of 
ildl# faoia agloft the bail t the Court 
otthp applkatxm of the bail, together 
tM pfiadpal, bold that they 
CAtithd to Im iwKeved from 
gmaot the principal, 
iMMfeqneneet agaioft the bail { 
affidafit bp urm that they 
1^ ao nottde of foch jodgotent till 
the writ of Ca. Sa. i 0 tied againft the 
bail, when diop applied to vacate 
^e procecdhiga. But the Court 
held they cooMnot let afide the writ 
of Ca* Ba« cgaieft the bail, on ac¬ 
count 6f fuM irregoiari^ of the 
jodgment againft the prieapal, while 
lech judgment remained in force. 
SUgfVfarJ V Rtbhantt M. 44 G. 3. 

310 

A defendant putdog in a plea in 
abatement in dme, vmh an affidavit 
in tihe ufual fotm, chat the promifes 
tuttmtatif re tbt dfclaraMn were en¬ 
tered into, if at ail, by dthers as well 
a^mfelf {whicbwffida^t was fworn 
at on the day of filing the 

deolhration in town, ahd before the 
dit^dapt ooqU have feen it; waa 
befd^ not to be a nuUityi fo as to 
« endtMr^^plaimiftr to fign interlo- 
'’cptory IndgnlMnt a* Sot want of a 
] 4 etu iaotf ^ Camttr, M. 44 G. 3. 

‘ C 348 

mle of Codrt, ffti- 96 G, 3., 
it '^Cbeiw be a mai agaUift a priloner, 
^'Wli''biptrrcdable, uaieft charged 
within two tnrme after- 
{if there be 

bun •onthtat r^e/| fwhidi it 





what it there meanly final jadg- 
)ment) then he u fnpfWfedable, onlefa 
charged in excc«on withita two 
terma after fuch £f al judgment; in- 
cluftve of the teen of tnal or final 
judgment refpe^fely, Hiatat v, 
ff^Uiaktr, M JfgG, 3. 349 

9. Where the caufe of e^ion arofe 
partly in Dtrijfitrt ard partly in 
IrtUini, the Court refufed to change 
the venue from London to Derby, on 
an affidavit that the caufc of adion 
arofe in D. and /., and not in Lw 
ehn or idfewhere than in D- and /« 
Walker v. Wright, H. 44 G. 3. 495 

10. Money, the (urplus of a former 

execution againft the defendant’s 
goods, was refufed to be ftayed in 
the late fhsrift’s hands for ^he pur* 
pofe of fatitfying another execution 
at the fuit of the fame plaintiff 
againft the fame defendant, who had 
no other eifefls on which the fheriff 
in office could levy. Fteldheuji v« 
Cnfii^ f/. 44 G, 3. 510 

11. After interlocutory judgment againft 

a feme upon a cpatraA, fhe mar¬ 
ried ; yet the plainnffi may proceed 
to judgment and execution againft 
her, without joining the bufband by 
feire facias: and a capias ad fatisfa- 
ciendum againft her following the 
judgment is* at all events, regular, 
though the p'aintiffi bad notice of the 
marriage before. Cooper v. Rachael 
Hunehtn, i/ 44G. 3. cat 

12. Alter a judge’s order obtained by 

the defendant for time to plead, and 
no plea within the time, tne plaintiff 
may fign judgment as for want of a 
plea, without a demand of u. Pevf 
Jon V. Reynolds, H. 44 G. 3, 371 

S, P. in Burkett v. Latham, M, 
9 G. 2. cited tb, 

13. Jo bailable procefs the plaintiff 
cannot declare againft one defendant 
ff^rately upon joint procefs and 
amdavU to hold to bail againft two $ 
thooth they were feed ttpOR » joint 
nod Mpirate promlflbry note. Lmu/tn, 

SmuhtH, 44G.3. $89 

14. The 



I PRISONER. 

14. Tbc due iherHF. by whom any 
writ direO^ to him it executed 
while ia oiSke, ought to make bis 
return to thl fame, and hand orer 
fnch writ an| return to the new 
flieriff' who talnet into office frefore 
the return daySaj^ fucb new fberiff 
will return the wnt with the old 
ihcrifF’s return thereon. And if the 
old (heriff, after arrefting a defend* 
ant. fuffer him to efcape. and go out 
of office before the return day. he 
alone is anfwerable for th# cicape. 
JiiX V, Til lot! Sbtriff »/Mf.idU/tx, 

604 

15. Yet if the new {berST by miftake 
return cepi corpna to a writ direftad 
to the old (heriff. after the latter, 
who arrefted the defendant upon it. 
had permitted an efcape. and an at¬ 
tachment afterwards iffue againft the 
old Iheriffi who was ruled to bring in 
the body, the irregularity may be 
waved by not moving in reafbnable 
time to fet afide the attachment* ti 


. PRISONER. 

Py the rule of Court, Htl. a6 6. 3.. if 
there be a truU againft a prifoner. he 
is fuperfedable^ untefs charged in 
execution within two terms after* 
wards. If there be judgment 
againft him. vnibeut (which 
is what is there meant by^ffee/ judg- 
punt)t then he is fuperledabte. an* 
lefs charged in execution within two 
terms after fuch final judgment; in* 
clufive of the term of tridl or final 
judgment refpeftively. Htaion v. 
fVutakttt M. 44 G. 3. 349 

PRIVILEGE. 

a 

Set Practicb. No. 3. 

PRIZE* ^ 

I. By the 4th article of the king’s pro* 
claoMdon of 1797* refpeAing the 
diftribuUon of imse. as to Bag e« 
cers, it is direAed« that a chief Saf 


PRIZE* . 

officer ntxnUng km* , 

ftatioo ihtlt have op 
prinea taken by die feips 
ti *S mdtr emthur cmmaii4jk*W^ « 
applies at welt to mnotbtr ' 

dewlming by feniority,«» Cq 
chief Hag officer by 

commtffion to fucceed rife 
ntnrmng htmt: and fuch 
ime, &c. means the comnfeifecmffht 
ia fa& of a commtiidhr in ihfept 
d^trtnre from the local of 
his coinmand fer the.purjpi^fe m ee* 
turniag home, hamhg Ipa ftm is-. 
bind, u e, leaving it for ail 
purpofes mider the eonfeol nf $m» 
ther commander competenVi 
the terms of the proclatnaHtm* to 
command in his uead. .Thi^fbre 
where a Bag officer, coqimisi^ in 
chief in the Utiiiwfiemxt, iftdraed 
*to Engkmd by leave of the Admiral* 
ty for the recovery of hie ^ealth, 
leaving the fleet nniwr ^e ccmupand 
pf the next flag (##r b fenferi^, 
but having befora hie departure dit 
patched one cf the Beet on 4 cMiife, 
who made ceptares within the liblta 
of the ftadon. after the deptamre 
homewards of fuch commander b 
chief out of thofe limits, but befero ^ 
any new orders given by the next 
flag officer on whom the command 
of the ftation bad devolvod: held, 
that the right to the i.3th,.orapm- ^ 
manding flag officer’s (hare ol' prhto, 
belonged m the fr^xt Aaffi 
officer in command on th^ation, 
and not to the chief flag ofEter 
tunang bemti aUhnogh the iattof 
ftill teubed the tide, pay, and tabb' 
money of commondea<b chief aft^ 
hi§,repiri( homy,, ^ did npe reflgv 
bi'conuniffioa as uirit 1 ^ Wte| u» 
prize taken, and had official cOn 
iypondence with the'Adimralim 
that diam^r till btarefiiiDar' 
tad nmie appobcmeats%j 
ns fucb t the govemiof j 
bja maje^’s proclaim 
that riie reward of prii 



6 t* 


mzE. 


to tNe prefcnt eflFcflive 
•CommindFer oti tke ftatton* and not 
to the nominal one who returns hornet 
' flttpi iebmd to aSt under am 

ctmmttnd. Lord Vt/eount Nelfon 
'tiffTWIrr* Jtf. 44 C 7 . 3. S3h 
I ^ inffrior flag officer fuceeding 
l^jr d#^mion to the principal com- 
ttaad* upon the returning home of 
%nl feperior flag officer eomnlander 
wohief on a foreign ftation, ia enti* 
tied* under the king's proclamation 
to the chief flag officer's 
t-m Chare of prize taken within 
tfie limits of the flation by a fquad- 
fOn which had been detached from 
the mam body, (with which foch in¬ 
ferior flag officer remained,) by the 
fuperior flag officer, before his re 
tufO borne ; but the prize not taken 
til} after he had pafled the limits of 
bis ftqtion 09 fnch return home: and 
this, thongh the fuperior flag officer 
before his departure dircoed the 
inferior flag etfficer to take under his 
command tbofe (hips only, hy name, 
which continued with him at the 
imnctpal ftation, and the detached 
fquadrod nnben thiy returned to the 
/me pltue after the particular fervice 

S erformed, for the performance of 
'hich he had before limited a time: 
uAd though filch fopenor flag offi¬ 
cer's COmmiffion wts ftated to be to 
cmpmatid in qbief a fqu|droD upon a 
petrii^^ Jervtee, and not merely 
r^^ltifik%parUcHlairj^sMn : and though 
inch Idpenor flag officer did not re- 
flgn bis comnuffion of commander 
^ ^ remni home, 

’ the prize psken* At leafl 
u ehtifM to recover 
qf prbe from ^iofe^ior 
f ^ho bad received it. 
Pnhgk,. M* 44 G. 3. 

fxn , PROCESS. 

AiikKtfTiow. Puaj^Tias, 
^ Wo. 3. A 



RECOVERY. 

OyO WARRAl 
See CoRPOaA^ONi 

I Where an informajron in nature of 
quo warranto was noved for on the 
ground of a dirputlu mode of elec¬ 
tion, which alon^ya' in controverfy 
at the time of <1fe defendant's elec¬ 
tion, and which ground was after¬ 
wards anfwered on fliewing caufe, 
the Court would not in their difere- 
tion make the rule abfolute to try 
another incidental and fecondary 
queflion, as to whether there w^re a 
fufficienc interval of time allowed 
between the nominatipn and eleflion 
of the defendant; no perfon's right 
having been fet afide by means of 
fueh acceleration of the elefUon, if 
it were accelerated. Rex v. OJbournep 
M, 44 G. 3. 3Z7 

. A fwearing in, though defeAive in 
law, yet being fnch whereby the 
party claimed at the Ume to be a 
free burgefs of a corporation ; held 
a fufficient ufer of the office to war¬ 
rant an information in nature of 
quo warranto ag^nft him, and not 
like a mere claim of the office. R^x 
V. Tate, M, 44 G. 3. 


337 


RECOVERY. 


Under a devife to J, and to the 
ijfiu of ^is body, hts, her, or thetr 
hetrs, efually to he dtwded if more 
than one; and if J, have no ifiue of 
hia body living at his deceafe, then 
over: Jbeld that / took at leafl; an 
eftate for life, with a contingent re¬ 
mainder in fee to his iflue, if any ; 
in which cafe the remainder over 
was alfo contingent, being a contin- 
g ncy with a double afpeci, and that 
ftbetber /. took for life, with fuch 
contingent remainders, or syb^ther 
he toM ad Cilate tail, theweroain- 
defs mr^i* equally deftroyed by 
his having fuffered a recovery before 
he bid any iflee born. Gr/- 

t m(m$d»kl 9 w, r. Eh/ty, M. 44 G. 3. 
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respondentia, 
r^^ster acts. 
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*_Jation. 

yid 0 PayiAnt* No. i» t . 

I^n inchoalc a£l i> to be con 

fummate on the performance of a 
conditional ad required to be firft 
done by the party who w the object 
of fuch inchoate aft, and where the 
performance refts wholly with foch 
party, becomes, when coniummate 
by the performance on his part ot 
fuch conditional aft, an effeftual aft 
for the benefit of the inchoate after 
by relation from the time of fuch h» 
inchoate aft done. Therefor it 
payment of money be to be made by 
J. on the a4th of Dtcembtr* on the 
execution of certain fecunues by i#-, 
and foch fecorities not being prepared 
on that day. J- pay the money into a 
banker’s houfe in his and B. s mint 
names, for the benefit of R., 
foch fecorities Ihall be executed, and 
they are prepared on the 26th, when 
the money is received by R.; this, 
as to is a paymentby relation on 
the 24th. Coare v. Giblttt, Ir. 

43 3 ‘ 

release. 

Sti Tbnure. 
respondentia. 

In a refpoodentia bond, the condition, 
after reciting that the money was 
lent upon the goodi laden and to be 
laden on board a certain (hip on her 
voyaec out and home, was, that 111 
the (hip Ihould proceed on hervoyage 
and return within 36 months, (the 
dangers of the feas excepted), and if 
the Dorrower within 30 days after 
her arrival Ihould pay to the lender 
the fum agreed on, or if m the voy- 
ane and within the faid 36 month 
the (hip Ihoaki be loft by fire, r 
Biies, or other cafoaities, the 


SEQUESTRATION. 6j|i< 

f* 

rower fliould, within fix inondii aftbf 
foch lofs, pay to the lender a propor¬ 
tionable average on all the go^a 
carried ottt and acquired duriiig W, 
voyage which fhould be laved, 'th^* 
the obligation to be void: held, thdfr 
this was no more than a 
obligatioo from the borrower ta Jbd 
lender, and did not give the Wtttr 
any /pteijic pledge vr lien on the hojJ^ 
cargo or the proceeds thereof* 
Bu& V. Fearon andothertf M. 44 ^* 3 * 

$19 

SAILOR. 

SrsMASTsa and Maxinxi.. 

SAVING AND RESERVING. 

See Tbnvrb. 
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SEQUESTRATION. 

Allowing that the award of a writ 
of fequeftration ottt of Chancery 
(which is the proCefs of that Court 
to compel appearance and the per- 
formanceof decrees) has the fame 
obligatory effeft fo bind the gooda* 
as a writ'of fi. fa. atcommon law ; 
yet if the party at wbofe prayer fach 
fequeftration ‘ia ifliied take no mea- 
fure to compel the execution of,it in 
due rime, aud the fequeftratori do 
not in faft poiTefs themfelves df thO 
goodsi it is no excufe to $ (berilf, to 
whom, at a diftance of 18 mqofcln, a 
writ of jfi. fa. is direfted agaifift the 
goods of the party, defendant io the 
fnit in Chancery, for not cxeeati4|f 
fuch writ and felfitfg (he goods 
plaintiff in tbtt ftq^eftrdtion haviitt 
at all evedts loft his priority by fiMA' 
laches And therefore the Iberifi!^ 
who bad feixed under che II. fa.*, 
having on norice of fuch Aippofe^ 
obftade returned nulla bottSi. Vs* 
boldk liable to the plaintiff 
iftioir for a falfe reiqrnl Pm ir, 
Dytnvr, 44( 7 . 3. ' 

2. Though a writ of fi. fa. tkn 
goods as againft the defendu^'',^ 



SETTLEMSNT, kt;. 

the property it not devcAed out of'| 
btm till execution executed: and 
therefore an execution and fale under 
s fubrequent writ delivered to the 
fhenfFwill bind the goods: but the 
plaintiff in the hrA execution has his 
letnedy agunA the Iheriff if the non* 
execu^ did not proceed from his 
<nvn laches. ik 523 

SETTLEMENT—ily String and 
Ser 4 /tce. 

1. A fervant hired for a year, four 
months before the end of the year 
being difchaigcd by her matter upon 
a trivial di(j^te, applied to a magi, 
ibrate A>r tedrefi, bebg defirous of 
continu in g in the (ervke. The 
jnagiArate ordered the matter to 
take her.back, or pay the whole 
year's wages. The matter refufed 
to uke her bactc> but paid the whole 
year's wages* (but not fbnie wool 
which he allb bad agreed to give 
her if ihe behafved weu). The fer¬ 
vent took the jnooeyt And tendered 
berfcIfasafertfBttomhers: held, 
that the contraa was thereby dif. 
&lved, aad no fettleroent gained 
nndtf it* as in cafe of a mere dif- 
peaiatioB of fervice. Rex v. The 
Jnbdktante y Ktng*t Fjem, M, 

a,. Kynm fervent, about a fortnight 
h&yepr’expired, being too ill 
' *tD wofk* hit Matter paid him his 
nMk year's wages* When be lefi the 
aad went to a» hofpttaL'hnd 
aiwortacarAtd into his nuiftcr's fer^ 
^ t M a dUTolutiM of the con. 
traft'; kml' tbif dft fotUemefit was 
gained bk foek'kbvng and fervice. 
v, 736e JnhaiiktdtM if Sudbrntie, 

js* 

may gain a*iiutl^;twnt 
iyiDgateinai^0fi&/. 
oayi. Rin^^^hitdfa- 



SHIP REGISTER MqTS. 

t. The panper teok a tc^fiacnt at 11/. 
a-year which he occupied, ftill re> 
ceiving parifli payyfor (ix months 
after; having preuoufly agreed to 
underlet to anOthega part for 5 /• a- 
year, which oi\t^ guea'anteed to the 
landlord the cp^ment of the rent, 
without whidn he would not have 
let to the pauper; but the pauper 
paid the whole rent for the firft 
year: held, that this was a coming 
to fettle upon a tenement of 10/. a- 
year within the ftat. 13 & 14C4W’. 2. 
e. 12. by occupying whiih for 40 
days irremoveabie the pauper gained 
a fettlement; though the Seffiona 
concluded from the whole of the 
cafe that credit was given by the 
landlord co the pauper for 61 a year 
only if the reatt and that for the refi. 
due the credit was given to the 
guarantee; for if the pauper were 
legal tenant of the whole, it waa im. 
material whether credit were given 
him for the rent* Rex v. The Inha* 
httottts fHeoct M* 44 G. 3, 36a 

SHERIFF. 

See PaACTiCB* No, 14. 

SHIP REGISTER ACTS. 

I. Under the (hip regitter adls (a6 
G. 3. e. 69. and 34 G. 3 e. 68.) 
a bill of fale transferring the pro-, 
perty to a truttee, in truft for the 
underwriters not named, is at moft 
only void (if at all) as to the objefis 
of the iroft, but fofficient to convey 
the legal title to the truttees. And 
fuch bill of fale of a fbip at fea is 
valid* notwithttanding the omiftton 
of the officer at the out-port to which 
the fiiip belooged to indorfe the eo* 
trv^ of the transfer on the oath on 
which tha original certificate of re- 
gsttiy was obtained, and to make a 
memorandum thereof in the book bf 
regittry* and to give notice of the 
fame to the commimonen in 
pt ae^idred by fe£k 16. of the ftat. 
14 0.3. fuch ids tb be 

dosq 



STAMP* 

doat by Vie public olBcfef being 
only direfipry. But the delivery of 
o copy of the bill of fale of a (hip at 
fea for the pur -tofe of making fuch 
entry and menIprandoiD and giving 
fuch notice, be^ an aA required to 
be done by thi^arty himfelf to 
whom the transfer is made, for want 
of which the llatote avoids the fale, 
muit be complied with in order to 
convey the property s and therefore 
the purchafer wider foeli circuin- 
fiances, having omitted to do fo, 
cannot make a title to the (hip per 
faltom by getting her regifiered de 
novo in another port where he re* 
fided at the time: fOr whatever may 
amount to a transfer of a fliip to 
another port within the meaning of 
the ftatutes, at all events fuch tranf 
fer cannot be made by one who has 
no intereft in the (hip. v, 

HuhharJt 7 r. 43 G. 3. 110 

3. In an aAion on a policy, the proper* 
ty of the fiiip may proved by 
parol evidence of the polTeffion of 
the alTurcd, unlefa difproved by the 
produAion of the written documents 
of the fiiip under the regifter aAs. 
And held, that fUch pard evidence 
ofowner(hip, trtftng from poiTefiion 
at a particular period, was not dif* 
proved by (hewing a prior regifter in 
the name of another, ami a fubfe* 
quent regifter to the fame perfon. 
Rebtrt/m andTbomp/ 9 m v. Frencht T. 
43 3* *30 

SLANDER. 

See Costs, No. «• 


STATUTES. 
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STAMP. 

1. A cognovit containing any matter 
of agreementf as to take the debt by 
inftalments, ought to b»» an agree¬ 
ment (lamp $ and if it have> not, 
proceedings miy be fet aftde for{ 13 
irregnlartty. Rearden 1 r. Sm/afyf 

3, A ewirraiir oP attorney to confefi^ 
jodgment being liable at a deed t<» 


a (tamp duty of io.r* hr various (li« 
tutea prior to the 37 G. <. iti.» 
which impofe* an additional doty’Of 
10 r. on all deeds, with ao eeceeftime 
of bonds and' lettert atteraegf it 
within fuch exception, and therefbio 
liable only to a doty of lOs* at be* 
fore that ftatnte. Samw v. 
ter^ M. 44 G. 3. ^ 43s 

3. An award in writing and under leal 
need not have a deed ftamp, nnleib 
delimered as a deed i but being only 
delivered at an etumvf, tvit fufflcient 
if it have the award of lor* 
An award which is rcqab^ to be 
made in writing, &c. and reeutf f ht 
deitvered at fuch a time, b eomjftete* 
if made in writing and ruufy /• it 
delivered by the arbitfi^ Hfilhia 
the time, though not aAually deliven- 
cd. Brett)ntjFeaffet,H^^G»y 5^4 

STOCKJOBBING. 

In an aAion on the fioeit'JobiriDg aA» 
7 G. a. e, 0 , / 6. to recover ds** 
mages againft one who had refufial 
to accept and pay for^ ftock agreed 
to be fold to htm, it ii oeceftaey to 
prove an aAual tranifer of Che 
to fome other per(bn before^tbe ao* 
tion brought: and proof alone of • 
contraA to fell to fuch odier perim 
iefere the aAion brought, tooetfk 
followed up by an aAoal traasm 
aftervoards, is not fufticient to main* 
tain the aAion. Heci/cber emi others 
V. Gregorjtt H. 4^ G. 3. 60/ 

STATUTES, ' . - 

VI. ' 

(Bail bond), 3^0 


c. 9. 

Hesay VIU. 

r. 16. (Foreigner. Leafb.) ijoy 

EliSSiAetb* , 

r. 5. (Covenous judgmeib or booiiyi^ 

(Maintetuwut'^i^t 
tioM.) t 





STATUTES. 


,^S4 


TENURE. , 


Jamtt I. 

tr. f. i 6 ./ 3. (Statoic of limitttion). 

600 

Car. II. 

r. 18. (Ship regifter.) 119 

tS&jp.f. 2. (Coals.) 388 

zg. c. 3./ 4. (Stat. of fraads. M-r- 
riae^ articles) 201 

^ /5&6. (Will.) 4*5 

/ 16. (Wriu of execation.) 

534 

WtOiam Iksd Maryt and WtUtam. 

3. u I* (fafimt de^fee.) 485 

7 2 s 8. r. 32 . (Ship regifter.) 119 

Annt. 

3 2s 4. S'. 9* (Inland bills of ex. 
dtange.) 65 

9.,e. 14. (Aflaolt for money won at 
gaming.) *74 

12. >f. 2. f. 17. (Coals.) 387 

Gtargt I. 

7, f.31. (Baokrapt.) 438 

31. c. 4. (Corporation. EleAion.) 299 

' Gwg* 11. 

», 24. (Bribery a£i.) 180 

* ^.>^36. (Mariners.) 563 

3,V.,a6. (Coals.) 38; 

5. t. 30. (Bankrupt.) 438 

y. tf.'8. (Stoek jobbing.) 607 i 
49. r. 37. (Iiifarance.) 396 ' 

'^1.^ r.32. /. 6. (Venders of pjaie ) 

^ Gttrgt III. 

<* 23.' (Coals.) . 388 

X. (Surveyor of high- 

^ r. 20. <Amoity ad.) 85 

6i>.>(iSh|p re^ex.) 110 

43 * 

ijlp. (ImUnent. ccrriorari« 

(l ^ 

» (Jblafttiers.) 512 

^,'(«N»iet<al defeate* Vbluo- 

IsT t^gaieerkr) i$. 



TENANT IN COMMON. 

Semble, that a fale of the whole of a 
Blip by one who is only a part-owner* 
in exclufion of the.right of another 
who is tenant in cmmon with him. 
is not equivalents the dtftruQtou of 
the fubje£t-m&tMr mediately or im¬ 
mediately, fo as to enable his co- 
tenant to maintain trover ^ainft him 
for it. Htatb v. Hubbard, Sn 43 G. 3. 

no 

Vtdt TrovbR) No. 2. 

TENURE. 

Landlord and Tenant. 

Where the lord of a callomary manor* 
by his deed* made fince the ftatute 
of quiaemptores* granted to his cul^ 
tomary tenant* who then held by the 
payment of certain cuftomary rents 
and other fervices* that in confider- 
tion of a 61 penny fine* (or 61 years 
rent)* he the lord raufad and re«- 
Jimud to the tenant and his heirs all 
hts cufimary and Unant rtgbt ejiatts, 
with the appurtenances, &c.> and 
granted that the tenant and his heirs 
fiionld be thereof frttd, aequitttd, rx- 
empUd, and di/cbargtd frvm tht pmy^ 
mtnt of all rents, fines, heriots, 
dues, euftoms,femiices, emd demands, at 
any time thereafter happening to be- 
come due in refpeft of the tenancy; 
except one penny yearly rent, and 
alfo excepting and referring fuit of 
court* with the fervice incident there¬ 
to; and fawng and reforming all 
royalties, cfcheats* and forfeitures* 
and all other advantages and emolu¬ 
ments belonging to the fignory* fo 
as not to prejudice the immumtses 
thereby granted to the tenant; and* 
alfo granted liberty to cot timber* 
and to fell or leafe* &c. <4ithoat li¬ 
cence : held that fuch confirmation to 
the tenant of his cuftomary and te¬ 
nant-right efiate freed, 2ec. from ail 
rents and fervices* except* Ac. was 
tantamount to a rrfeafe of thofe rents 
and fervices not fpecifically ex¬ 
cepted s 


TIME. 

cepted, and that by virtue thereof the 
cullomirv tenement became frank 
fee, or held in free and common 
focage; and that the old cuftomary 
eftate, which-before was not devife-' 
able, was exti^niflied, and became 
thereupon deviie^ble by the llatute 
of wilts. Such aillomary edates, 
which are peculiar to the North of 
England^ are not freehold, but feem 
to fall under the fame general con* 
lideration as copyholds, alienable by 
bargain and fale and admittance 
thereon* and not holden at the will 
of the lord Dot d. Reay v Hun 
ttttgtou and othersf M, (r, 3. ayi 

TIME. 

I. The plaintiffisentitled to recover for 
goods foM and delivered upon credit 
for a certain time ; it appearing by 
the fpecial memorandum that the 
bill wa\ filed on a day fubfequent to 
the expiration of the credit, though 
the writ appeared to have ifliied 
before But if the defendant were 
aAually arretted before the credit 
expired, femble that be has bis re* 
medy in damages hnuancott v 
Weftgatth, 7 *. 43 G 3. 7 S 

3 Where goods were fold upon a con¬ 
trail that the vendee was to pay for 
them tn thee months by a biU of two 
months held that the contra^ was 
for a credit of fve months, and 
therefore that aflumpfit for goods 
fold and delivered could not be 
brought at the end of three months 
upon the negledl of the vendee to 
give bis bill at two months; the re¬ 
medy being by a fpecial adion on 
the cafe for damages for the oreach 
of contraft in not giving fuch bill 
MnJJin V. Rrtct and another^ T. 
43 G 3. *47 

S P. in Aft/Zerv Sharwe, Ltmea/- 
ter hem affixes, 1801, coV, CAiwe- 
Ire J. But after the time of ere- 
dit expired indebitatus attumpfitUcs* 
* tbt 


TROVER. 

TITLE. 

li^eeGaANT. 

« 

Where one declared in cafe for 
ftruding a water-courfe, upon hie 
pofftfion of a mill *mih the affmrin<^ 
nancest and that ly rea/en of ^ 
pefiJfoH be had a right to the nfk 
•water running tn a certain tunnd tn 
the mill i fuch allegation is notfvp# 
ported by proof (hat tfie tunnel was 
made on the defendant’s land, whick 
he bad agree 4 tolettbepla»ntitf]iave 
for this purpofe for a certuo con* 
fideration, but of which cesmsy-^ 
anct was made by the defendant^to 
plaintiff, and he bad fince refufM 
afTcntbecaofe the plaintiff'had doc 
the water by reajin of his ptift^on of 
the mill, &c. but by parol Ueeifce or 
contraftt, which could not pats the 
title to the land $ and as a licence waa 
revocable, and revoked. Fentlmate 
V. Smith, T. 43 G. 3. 107 

TRIAL. 

Sen Vbnvb. 

trover; 

See Executor ob soh TOar^ 

ij Semble, that a fale of the nvhofe ol 
a fhip by one who is only a pai:|;r 
owner, in exclofion of the 
another who is tenant in conHn^ 
with him, is not equivalent tp the 
deftruBwn of tlie fubje^ inftt|r ii^ 
diately or immediafety, Ib ie. 
enable his co-tenant ^ 

trover againff bio 
V. Hubbard, 7*, 43 v 

2. But if the^bjeft-nvstfitr bei 
dettroyed by one tenttv iir 
trover will lie againtt hihi 
tenant. ^Od where it»ar~‘— 
one tenant in comttrOn^lL, 
a fhip out of the otheir'a'' 
m and fecreted it from htnf, 
knew not where it wfti eC.» 
i changed thenameof 



^6 , USURY. 

‘ wtrds gotinto athird perfon's hands, 
who fent it on a foreign voyage 
where it was loft. Lord C. J. Ktug 
l(^tit 10 the jury, whether under the 
eircttmftances the deftruAion was not 
by the defendant*# (the tenant in 
common*#) means: and the jury find* 
iog in the affimative, the Court, on 
mutioh for a new trial, approved of 
the Chief Juilice*i diredion, and re- 
fufed to fee afide the verdiA. Bar- 
vardifion v. Chapman., U, 7 G* i. 
C. B. Lord Ktng*% MS. cited in 
Heath v. Hubbard, let 

3. Whether the mere indorfement of a 
ImU of lading to an agent to enable 
him to receive the goods on account 
of his principal, without any confi* 
deradon, will enable fuch agent to 
maintain troeer in his own name for 
the goods, Quasre i and femble not. 
Com and others v. Harden and others, 
ilf.44.G. 3. an 

USAGE. 

It Teems that cotemporaneoiis and con* 
tinned ufage may be reforted to in aid 
of the conltrnAion of doubtful words 
in an old charter. Rex v. Ofiourne, 
M, 44 G. 3. 347 

USURY. 

1. The acceptor of a bill of exchange, 
dated 4th of Jedy, and due 7th of 
September, taking a premium of 6 d. 
in the pound from the indorfee and 
holder for payment of the bill on the 
20th of Angs^ before it was due, 
is pot guilty of ufury; there being 
no loan or forbearance. Barclay fui 
tarn V. Walmjltyf f, 43 G. 3. 53 

9. To make.nmry there mnit either 
beadireftloan aiula taking of more 
than legal intcreft for the forbear* 
*ance of repayment; or there muft 
bf fome device for the pnrpofe of 
conceiding or evading the appear- 
' anee a loan and forbearance, when 
' in trnth it was fuch. lb. 


VENUE. 

VENUE. 

t. An information at common law fof 
a confpiracy between the captain and 
purfer of a man of war for planning 
and fabricating falfe vouchers to 
cheat the Crown, fwhich planning 
and fabricatioiu^ere done upon the 
high feas,) is well triable in Middle^ 
/ex, upon proof there of the receipt 
' by the CommifiioDers of the Navy of 
the falfe vouchers tranfmitted thither 
by one of the confpirators through 
the medium of the poll, and the ap* 
plication there of a third perfon, a 
holder of one of fuch vouchers (a 
bill of exchange) for payment, which 
he there received. Rex v. Brtfuc and 
Scott, T. 43 G. 3. 164 

2. So where an indiflment for a con* 

fpiracy was laid in Mtddk/ex, where 
ads done by fome of the confptra- 
tors were proved, ads done by others 
of the confpirators in other counties 
were given in evidence againft them. 
Rex V. Bowes and others, in 1787, 
cited r^. 171 

3. An amendment allowed in an adion 

for a penalty under the bribery ad, 
by altering the venue from the coun* 
ly at large to an interior jurifdidioo, 
after the time limited for commen* 
cing a new adion; the pirticularity 
of the declaration making it appear 
probable to the Court that the plain¬ 
tiff was proceeding on the lame fad 
for which the adion was originally 
brought when laid by miftake in the 
wrong county, though there were 
no affidavit that it was the fame. 
Petre v. Craft, H. 44 G. 3. 333 

4. Such amendment allowed, though 
it appeared that there were diftind 
caufes of adion in the two different 
counties ; upon an affidavit that the 
plaintiff proceeded on a midakt in 
foppofing that both caufea of adion 
could be proved in the county where 
the eleven was holden. Dtruer v. 

' Mejlaer, H, 44 G. 3. 435 

S. The 



VOLUNTEER CORPS* 


WITNESS, 


^57 


, The offence of felling coals of a dif¬ 
ferent defcription from thofe con- 
traded for, upon the ftat. 3 G. 2. 
c. zb.f. 4. is complete in the coun¬ 
ty where the coals are delivered, and 
not where they were ^ntrailed for, 
the contrad not being any Ipc- 
cific parcel of coals, but for a certain 
quantity of a certain defcription. 
fiut the not juftly mea/uring fuch coals 
is a local omillion of a local ad, re¬ 
quired by the 1.3 th fedion of the ad 
to be performed at the place where 
the coals are kept for fale, at which 
place the bulhel of Queen Anne is 
. required to be kept and ufed for the 
purpofe of meafuring the coals into 
fades of a certain defcription, in 
which they are to be carried to the 
buyer; and therefore the offence is 
local, and muft be laid in the county 
where the coals were put into the 
facks without having been fo juftly 
mea/ured. Butterfield qui tarn v. 
Windle and another, M. 44 G. 3. 3B5 
. Where the caufe of adion arofe partly 
in Derbyjhire and partly in Ireland, 
the Court refufed to change the ve¬ 
nue from London to Derby, on an 
affidavit that the caufe of adion arofe 
in Z>. and I., and not in London or 
clfewhere than in D. and 1. Walker 
V. Wright, H. 44 6. 3. 495 

VOLUNTEER CORPS. 

t^embers of volunteer corps, enrolled 
under the regulations of the liar. 
43 G. 3. c. 6d> are entitled to refign 
on due notification of fuch their in- 
tention ; not being rellrained from 
fuch liberty of refignaiion by the 
rules of the corps to which they be¬ 
long, or iis conditions of fcrvice; 
and this liberty is not taken away by 
flat. 43 G. 3. c. 96. (the Genera! 
Defence Ad), which dii^inguiflies 
between volunteer corps, and volun~ 
teers under that a£I j i. e, fuch as offer 
theinfelves voluntarily *10 ferve in 
lieu of the compulfory levy. And 
VOL. IV. 


the flat. 43 G. 3. r. 121. attaches 
only on corps of volunteers at the 
time of an adual invafion, and has 
no retrofpedive operation on thofe 
who had ceafed to bear that charac* 
ter before adual invafion. Rex v. 
Dovsley, H, 44 G. 3. 51a 

WAGES. 

See Assumpsit, No. i. Mastbb. 
AND Mariner, or Embargo. 

WATER-COURSE. 

See Plsading, No, i., or Title* 
No. I. 

WILL, 

Where one devifed lands to two traf- 
tees in trufl for certain purpofes by 
a will duly executed and atcefled; 
and he afterwards llruck out the 
name of one of thofe ttuflees, and 
inferted the names of two others; 
leaving the general purpofes of the 
trufl unaltered, though varying 
certain particulars; and did not rc- 
publifh his will: held that his intent 
appearing to be only to revoke by 
the fubilitution of another good dc- 
vife to other trullees; as fuch new 
devife could not take effed for want 
of the proper requifites of the lla- 
tute of frauds, it fhould not operate 
as a revocation; or at moil it could 
only operate as a revocation pro 
tanto, as to the truftcc whofe name* 
was obliterated ; leaving the devife 
good as to the old truflee whofe 
name was retained. Short, d, Gaf~ 
trcll, il'j-lcw, V. Smith and another, 
il/. 44G. 3. 419 

WITNESS. 

I. In an adion on the flat. 3 G, z. 
c .'’. 4 . for bribery at .an cledion for 
mcipbcrs to fervo in pirliarnent, it is ' 
nn ohjeiliim to the cofriptiency of a 
wi’rc's f'.'r the p'aintirr tij prove (r: i 
Y y biijcr/. 



WITNESS. 


€58 


.bribery, that a fimilar afiion was 
pending againft the witnefs hitnfelf 
for bribery at the fame eleflion, and 
that be claimed to be the firit difco- 
Yerer of the bribery of the defend¬ 
ant, and meant to avail himfelf of it, 
if necelTary, in cafe of the defend¬ 
ant’s convidion. Henuard v. Ship- 
ley» Tl 43 O. 3. 180 

. having brought an adion againft 
the latter hied a bill in equity 
againft him for a difcovery and in¬ 
junction, and for an acccunt; to 
which if. having put in his anfwer, 
denying the allegations of B,, which 
involved the merits of the' fuit at 
law, the injunction was diftblved: 
on which anfwer B- indicted if. for 
perjury ; and the indictment and 
- adion coming on to be tried at the 
fame affizes, the indictment ftanding 
brft, held that B. was a competent 
jivitneia to prove the perjury, as he 


could not avail himfelf of the con.- 
viCtion of A. in any civil proceeding 
between them either in law or equity. 
Rex V. Boftortt //. 45. (?. 3. 57q 

Equity reefed leave to hie a fup- 
plement^l bill in nature of a bill of 
review th cenfequence of a convic¬ 
tion of one, who was a witnefs in 
the original proceeding, for perjqry, 
which conviction was obtained on 
the evidence of the plaintiff in the 
fuit, as well as of others. Bartlett 
V. Pickersgillf Tr. 32 ^ 33 G. in 
Chancery, cited ib, 

A habeas corpus ad teflihcandum 
iflued to bring up a prifoner to give 
evidence before an election commit¬ 
tee of the Houfe of Commons, on 
affidavit of fervice of a rule to fhew 
caufe on the difterent perfons con¬ 
cerned, and no caufe fhewn, la tke 
Matter of Sir Edijuard Price, a Pri- 
foaer, H, 44 G. 3. 587 
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